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James F. Rupp, Jr. 4 ’ 77 /d/
City Attorney & Agency Counsel
City of Port Hueneme
250 North Ventura Road
FPort Hueneme, CA 93041

Dear Mr. Rupp:

Thank vou for your letter dated May 24, 1973, seeking advice
recarding the dlaquailf¢caulon provision of the Political Reform
Act. The facts as I understand them are as follows.

The Port Hueneme Redevelopment Agency has agreed tc
land to the Howard T. Lane Company which will build cond
and develop the property as prescribed by the V*uﬂveLopm
agency. The agreement also reguires Lane to contribute funds
to the yedevelopment agency for the construction of a
auditorium and cultural center. In corder to
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nreserve archi=-
tectural continulty between the condominiums and the commmity
center, the redevelopment agency wishes to hire Levitt and

Turner, the same architectural firm retained by lLane. You

have asked whether members of the architectural firm ave public
officials and, 1if so, wheather thevy are making or pgrtiz€~a* .0
in the making of governmental decisicons in which thevy have a

financial interest when thay make propcsais regarding the design

of the community center te the rodevelopment agency.
) . 1/ . .
Government Code Sectiont’ 87100 provides
Hqo public official an
government shall make

1y A1l references are to the Government Code unless otherwise
notoed, 4
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power to determine the design
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>roviding of that kind of product might be de
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any way attempt to use his cofficial positlon to
influence a governmental decision in which he knows
or has reason to know he has a financial interost.

The prohibition se
ublic officials.” ;i
arn "every member,

local governmant
rm clearly are not

Foretnh in Bection 7180 applies
rerm 1s defined in Sa*“%on 82048 to

pvlovee or consultant of o state

P

S5ince the xonbers
stficers «r amuploves

J , levs
ment agency, the only questicn is whethoey thoey are consultants.

5 Of che

2y regulation, the Commission has detfined the term “"consultanc':

"Consultant" shall include any natural person
who provides, under contract, information, advice,
recommendation or counsel to a state or local
goévernment agency, provided, however, that “consul-
tant" shall not include a person.who:

(A) Conducts research and arrives at conclusions
with respect to his or her rendition of information,
advice, recommendation or counsel independent of the
control and direction of the agency or of any agency
official, other than normal contract menitoring; and

{B) Possesses no auvthority with respect to any
agency decision beyond the rendition of information,
advlcei recommendation or counsel.
2 Cal. Adm. Code Soction 18700(at (2)

Based on the information provided to vz, we do not think tnat

i
‘he moembers of the architectural Firm ave consulitants. Thie menbers

the architectural firm are providing a product in the form of
posed architectural designs [or the community center. The
~d providing

formaticn, advice, recomnendation or counsel® and waks the
chitects consultants. Howover, ina this case the information
1d recommendations provided by the architects aras in response
OpeClLluatlQﬁg set by the redevelopmont agend ALl policy
ecizions regarding the buildi »f the community center have
en retained by the redevelopment agency which ho: ‘
£t arnd the
will contain. Under theso . ) we 40 not b@l;uVﬁ
at the architects are providing the kipnd of "information, advics,

‘.5




James I'. Rupp, Jr.
Yage Three

recommendation or counsel"” that would result in characterizing them
g consultants under Reculation 18700({(4) (2). Therefore, we con-

clude that the members of the architectural firm are not consultants
within the meaning of the Political Retorm Act
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If you have further questions, pleasce contact

- -
Sincerely,
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bwight Dickerson
Legal Counsel
Conflicts of Interest Division
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CIVIC CENTER

City of Port Hucneme

D50 Norra Ventra Rosd 0 Port Haeneme, Calforaia 350471 o Phone (805 488 2676

May 24, 1976

Dwight Dickerson

Fair Political Practices Commission
P.0O. Box 807

Sacramento, CA 95304

On behalf of the City of Port Hueneme and the f
Agency, I would like jnur advice oursuont to Se
Governmant Code.

The factual setting is as follows: The Port Hueneme Redevelopment Agency
{hereinafter Hgnnuj) has an agreement with the Howard T. Lane Company (herein-
after Lane) for the development of land. GoﬁeraT’y, the agresment calis for
the Agency to sell certain land to Lane in return for Lane devaloping the Tand
in accordance with Agency wishes. There are two especially rﬁ?evant portions
of the agreement which vou may wish to review and for that purpose [ have enclosed
the antire agreement for your reference. First, Section 306 of the agreement
gives the Agency avchitectural control over development of all the Tand. Second,
Section G(1) of Attachment 5 calls for Lane to pay the Agency up to $150,200
towards the construction of a community facility appurtenant to the development.
[n addition to the obligation imposed upon the Agency by the contract to build
the facility, the Agenry is also obligated by reasocn of the Coastal Permit which
conditions later phases of the Tand development upon construction of the
community facility. Against this hackground, the City, acting on behalf of the
Agency, wishes to hire the architectural firm of Levitt and Turner fo design
the community facility. This architectural firm bas acted as the develooment's
architects under contract with Lane.

With this background, the key cuestion is whether the City's hiring of Levitt
and Turner to desicn the community facility would he & vicIation of Section 87100,
In reading that section, it seems tne guestion can he broker into three sub-part

1
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(1) Are ihe architects "public official(s
(2} who "make, participate n making or . . . influcnce g goverrmental decision

[3) in which the architects have a "Fipancial interezt™?
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Taking the Tirst sub-part, a
22048 de. ines the term "pubii
2 California Administracive C

c

architects “public officiall{s)”? Section
ffictal” as ircluding a consult ant. In turn3
ode 18700(a)(2) defines a consultant., If ¢
architectural firm is not a consultant within the meaning of the hdm.nxsfvat1v
Code or Section 82048 then it seems they are not peb1;c officiais and
consequently not subject to the prohibition posed by Section 87100

re
ic

o f"";"\

d

o
Su
e

Second, assuining arguendo the architectural firm is & public official, does it
“make, participate in making or . . . influence a governmental decision"? I
think it is clear from 2 California Administrative Code Section 13700(b) that
the firm does not make a governmental decision. It seems making a governmental
gecision involves either voting, appointing, or obligating an agency to a
course of action. Thus, the question resolves to whether the architectufal
firm participates in making or influencing the govarrmental decision per

2 California Administrative Code Section 18700(c¢c), (d). (e), and (f).

Third, if it is determined that the architectural firm is a pubiic official who
participates in making or influencing a govermmental decision, there is :till
the guesticn as to whether-the firm has a "financial interast". As [ under-
:tand it the financial interest argument runs somewhat as follows: (a) the
rchitects are under contract to the Lane Company and, therefore, the Lane
Lgmpa vy owes fees to the architects for services performed and to be perforned;
(2) conceivably the construction of the community facility appurtenant to
development by the Lane Company would help or hinder sales of that developuient;
therefore, (c) the community facility conceivably could affact the sulvency
of the Lane Company and its ability to pay its architects. The preceding
argument seems full of "ifs" and "ands" at best. The analysis seems even

more tenuous when one considers that the cobligation to build a community facility

is contained first in the cortract hetween the Agency and the Lane Company and
secondly, in the Coastal Permit. Therefore, [ would Tike vour opinion as to
wnether this is a material financial effect as defined in Secticn 87103 and

in 2 California Administrative Code Sections 18703 and 18704.

If you have any further questions

i please feel free {0 contact me. Thank you
for your censideration of this

b
matter,
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RUPP. JR,
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