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Subjert: REQUests under the Publlic Records aAct

The Commission has received a reguest under the Public
Records Act for release of all formal complaints and all related
investigatory and cther material from our £iles for inspection
and copying. This reguest has raised t sticn of whether
this information should or can be released under Our own regula-
tions, under the Public Records Act, ov under the Information
Practices Act,

The Commission's requlations require disclosure of all
formal complaints, Z Cal. Adm. Code Section 18382{a), and prohibit
disclosure of all related investigatory files and other materials
except in certain limited circumstances. 2 Cal. Adm. Code Section
18362(b). Subsections (b)(1l)~{(9) of Section 18362 specify a
number of particular situations in which disclosurs of investigator
files is permissible. None of these subsecticons authorizes
release of our files in response to a general reguest for inspec-
ticn and copying.

Disclosure could be authorized, however, under subsection (b){
of Section 18362, 1f such disclosure were und to pe in the
public interest:

{10} When the Executive Director determines that
the public interest in disclosure of information clearly
cutwelghs the interest 1in non-disclosure of the informati

2 Cal. Adm. Code Secticon 1836Z2(L3 {10}
Since Sectiocon 18362(k)(10) leaves open the possibility of disclosur
without answering the policy questicn of whether or not the
regquested disclosure is in the public interest, we must turn to
other sources for guidance on this ilssue. The velevant scurces
are the Public Records Act (Government Code Section 62500 et seg.)
which may compel or permit disclosure, the constitutiornal guarantee
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of the right to privacy (California Constitution, Article I,
Secticn 1), and the Information Practices Act (Civil Code
Section 1798 et seqg.) which is designed to effectuate the
constitutional rignt to privacy.

1. . The Public Records Act

ated investiga=-

poc

Both formal and informal complaints and re
tory files are public records within the ani
Public Records Act. ’

"Public records" includes any writing containing
information relating to the conduct of the public's
business prepared, owned, used or retained by any state
or local agency regardless of physical form or characteris

Covernment Code Section 6252{(4)
Section 6253 and 6256 provide that all npublic records must
be made avallable upon request for inspection and copying,
unless the records are included within one of the specific
exceptions contained in Sectiocons 6254 of the Act, or in the
general exception contained in Section 6255.
fa) Section 6254

Section £254(f) exempts from disclosure under the Public
Records Act

Records of complaints to or investigations conducted
by, or recocrds of intelligence information or security
procedures of, the office of the Attorney Genaral and
the Department ©f Justice, and any state or local polige
agency, or any such ilnvestigatory or security files
compiled by any other state or local poclice agency, or
any such investigatory or security files compiled by
anv other state or local agency for correctional, law
enforcement or licenslng purposSes, . . . {emphasis
added)

The first guestion this raises is whether or nct the
Commission's investigatory files are "compiled" for "law
enforcement” purposes within the meaning of 6254(£). 5o
long as the information in the files has been collected for
the primary purpose of law enforcement -- that is enforcement
which is penal in nature -- and the "prospect of enforcement
oroceedings 1s concrete and definite," the Commission's
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investigatory files are covered by the exception in 6254(f).
State of California ex rel Division of Industrial Safety v,
Superior Court (1974) 43 Cal. App. 3d 778, 783-785; Uribe v.
Howie (1971) 19 Cal. App. 3d 194, 212-213; Bristol-Mevers
Co. v. F.T.C. (1970) 424 F. 2d 935, 939-%40 (D.C. Cir.).
Since the sole purpose for which investigatory f£iles are
prepared is for administrative enforcement proceedings, the
investigatory files requested come within the ezception of .
6254 (£) and need not be disclosed. Of course, the orignial
omplaints, as well as the files prepared on the basis of
the complaints, are covered by Section 6254(f). Black Panther
Party v. Kehoe (1974) 42 Cal. App. 3d 645, 650~-634.

The exemption from disclosure in Section 6254(£) does
not preclude disclosure, however., Section €254 provides
that:

Nothing in this section iz to be construed as pre-

venting any agency from opening 1ts records concerning

the acdministration of the agency to puplic inspectiocn,
unless disclosure 1s otherwise prohibited by law.
As this section has been read by the courts, it "endows the
agency with discretioconary authority to override any of the
14 statutory exemptions [of Secticn 6254] when > dominating
public interest favors disclosure. The 14 axe s, then,
are permissive, not mandatory:; they permit non sure but
do not prohibit disclosure.” Black Panther Pa Kehoe,

supra, 42 Cal. App. 34 at 656.

In addition to the reasons listed in Section 65254,
Secticon 6253 permits an agency to withhold a public record.

« » o by demonstrating that . . . on the facts of the

particular case the public interest served by not making

the record public clearly @atwalghc the public interest
served by disclosure of the record.

In interpret Wﬁ Section 625%, courts have held that the
interests of both the complainant an% of the agency in pro-
tecting the ident ;tj of the complainant from discovery,and
in preventing possible re*aitazlon, lawsuits, or harassment
against the COmp;aiﬁﬁﬁn, ay outwelgh the public’s interest
in disclosure in a case ’nvciv;na complaints to a licensing
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Both complaining citizens
in the confidentiality of

have an interest
wrongdolng

prior to the inception of

formal enforcement or disci-~

plinary proceedings.
laws depends to

no small
citizens tc complain of alleged crime.
often demand anonymity.

Effective enforcement of pvenal
extent upon the readiness ©
Complainants
e prospect of public exposu

£

T

id

ﬂisceurages complaints and inhibits effective enforcement.
Similarly, effective p§&¢c1no of licensed occupations

Vmweuds neavz*y on citizens' readiness to complain of

wrongdoing by licensees.

Black Panther Party v, Kehoe, supra,

42 Cal. App. 3d at 633,
See also State of California ex rvel Division of Industrial
Safetv v, Superiocr Court, supra, 43 Cal. App. 3d at 785-786
(complaints of unsare working conditions). Following this
line of reasoning, the Commission reccrds of complaints and
its investigatory f£iles should be kept confidential under
Section 6255 to protect the sources of the information priocr
to a finding of probable cause and the incepticn of formal
enforcement proceedings.

Ancther way of looking at the guestion of confidentiality
is from the point of wiew of the person bheing charged with
possible misconduct.

In the formulation of a statutory policy governing
disclosure of citizen complaints, public concern extands
to the alleged wrongdoer as well as the alleged victim.
Many a reputation has been lost, manv a life damaged,
by unfounded accusations of wrongdoing. The public has
an ethical interest in protecting private reputations
agalnst notoriety emanating from "crank" or malicious
accusations.

Black Panther Party v, Kehoe, supra,
42 Cal. App. 34 at 653.

Case law prior to the enactment of the Public Records
Act recognized the privacy right of an individual not to
have groundless charges against him made public. In upholding
the right of the Stzte Bar to keep confidential those com-
plalints against attornevs which were found to be without
merit, the LalLk@fnza Supreme Court said:
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ﬁetmbuxn ticn of the public agency, for 1f that were soO
the Act's decree that == "access to information concerning
the conduct of the people's business is a fundamental

and necessary right of every person in this state" --
would be largely frustrated.

Following the reasoning of these cases, it would appear’
that under Section 6255, the Commission could {(and perhaps
must) release complaints and investigatory f£iles 1in cases
where the chzrqes were found after an enforcement proceeding
L0 be meritori QUb, even thouch a refusal to disclecse these
records would techn Lly be justified under Secticn 6234(f).
For the mnost gart, such disclosure would involve cases in
which the informetion was already public. Cases in which
charges had been found to be meritorious, but in which en-
forcement proceedings were not initated, would be rare.

Such cases would moest likely involve only "minor violaticns,”
and the public interest in disclosure would not outweigh
privacy interests 1n nondisclosure, Amer. Fed. of State

Etc. Emplovees v, Regents, ‘Lmra, 80 Ca. 34 at 918-919.
Finally, charges which were \un sfter investigation to be
aroundless or incapable of pro should never be disclosed
under Section 6255. The privacy rights of the individuals
involved in such complaints or ;nvestigati@ns clearly outwelgh
the public interest served by disclosure. - )
2. The Information Practices act of 13577

Another scurce for det&rmining how an individual's
right of srivacv should be balanced against the public!'
riqh of access to public records 1s the Information Practi:es
Act of 1977, Lvax Code Section 1798 et seg. The Information
Practices Act is desicned to enforce and regulate t*e consti=
tutional guarantee of privacy. While the Information Practices
Act can not prevent disclosure of any information under the
Public Records Act, Civil Code Section 1798.Z24(g), it may
serve as a guideline for interpreting Section 6255 of the

Public Records Act. See Atkisson v. Kern County Housing
Auth. (1976) 59 Cal. App. 3d 89, 99-10U.

The Information Practices Act classifies administrative

complaints and investigatory f£iles as "confidential” documents
ntil such time as administrative enforcement proceedings

are completed. Civil Code Section 1798.3(a){4). Once the

proceeding is complete, any material in the investigatory
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file which could reasonably "reflect or convey an ng
detrimental, disparaging, or threatening to an in dual's
reputaticn, rights, benefits, privileges or qualil tiong®
ig still classified as "perscnal” information. C Code
Section 1798.3(b) and (c){l). While the informat is
classified as "confidential"” or "personal” disclo Lo
persons other than these directly affected 1s sev limited
{unless it is disclosed under the Public Records act) Civil -
Code Section 179%8.24. This can be taken as a policy deter-
mination that there are substantial privacy interests which
suggest caution in vevealing complaints and investigatory
files, even when the information has been found to ke true
and disclosure is vermissible (but not mandatory) under the
Public Records Act.
2. The Political Reform Act
Adncother source for policy in this area 1s, of course,
the Political Reform Act itself. Government Code Section
83115.5 provides that:
..+« A proceeding held for the purpose of determining
probable cause shall bhe private unless the alleged
violator files with the Commission a written reguest
that the proceeding be public.
This section implies that no information about enforcement
proceedings prior to a finding of probable cause can be
disclosed unless disclosure is requested by the alleged
violator. If this i3 read as a statutory prohibition against
disclosure of information in complaints or investigatory
files prior to a finding of §r0b&b$e causa, 1t provides
another reascn for declining to disclose any information
pursuant to a reguest under the Public Records Act. The
Public Records Act, Government Code Section 6254(k), specifi-
cally exempts from (mandatory) disclosure:

Records the disclosure of which is exempted or vrcohibite
pursuant to provisions of federal or state law....
Conclusion

After reviewing the relevant law, it appears that the
Commission is not feug1V@u by the Public Records Act to
disclose to the public any complaints (formal cor infocrmall,
or any ilnvestigatory files compiled by the Enforcement Division.
However 1t may, in its discretion, release these records
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under the Public Records Act so long as their release does
not conflict with t“y conc*l;uulonal right to privacy or
with aﬂy other laws. Applying these standards to complaints
and investiqga tory files, disclosure under the Public Records
Act 55 crobably justified in the following circumstances
onlye

2] Complaints, Although the Commission regulaticns, >
Section 18362(a), provide that all formal complaints must be
released publicly, this policy should probably ke reconsidered
in light of the preceding discussion. A better policy might
hbe to disclose complaints (both formal and informel) only
after completion of enforcement proceedings, and then only
if the charges were substantiated. In any case, disclosure
should nct be made before a finding of probable cause based
on the complaint. The only exception to this may ba when
the complainant cov the person charged maxes the complaint
public prior to the probable cause hearing. In such a situa-
tion, failrness may reguire the Commission to conflrm that
the complaint has been filed, possibly to comment on 1t, and
to make public a decision to dismiss the complaint 1f there
is no finding of probable cause.

D) Investigatorv files. These files should be disclosad
only after completion of enforcement proceedings, and sven
then only 1if, on a case-by-case basis, it has been established
that information in the file 1is true. The cases indicate
that privacy interests will not necessarily outweigh the
public interest in disclosure of information which has been
found to be reiia;l after completion of the administrative
enforcement proceeding.

¢) Disclosure in the Ccurse of Enforcement Proceedinags,
The “recedL“q discussion applies only to dlsclosure under
the blic Records Act. It in no way affects the right of
the Pommmﬁfwor to disclose information in the course of any
judicial or guasi-judicial proceedinag, or in preparation for
such a proceeding, to the parties, to the Commission, in a

public hearing or in any document prepared in connection
wlth any such proceeding. See Civil Code Section 1798.24(d},
(e},



