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Arthur W. Walt‘nta, Jr.

Assistant county counsel

Office ot county counsel

Contra Costa county / 4

County Administration hide, 74/2! (‘4

so. Box 69
Martinez, CA 94553

Dcar Mr. Walen‘tn:

Ted prim, our executive director, has asked me to respond

to your letter of January 5, 1991, questioning the authority

(if Lhe Fair Pollt\ca1 Prm‘tires (hmmlssion to mandato certain

procedures for local code reviewing bodies,

The first issue you (3352 is whether the Commission his

outhority to require the use of i‘orm 730 for statements of

Economit‘ Interests of r‘mployt‘tts designated by a loyal code

reviewing body. GOVanment Code Section 831131a77 states

that:

The Commisclon shdlL, 1n addltlon to its other

duLiES:

(a) grosorioemtorn; (or reports, statements, notices

and other domnients required by this title;

[Fmphasls ended»

Thus, the commission has clear authority to mandate the stan—

dardization of forms, The StandardizaLlon of Form 73D is

meant to sorrecc the confusing situation In which every local

code renewing body promulgated its own forms. As yDu point

Duty thnre are well over t'! hundred lacal ccnfllct codes in

contra roots County alone. ntandsrdization wili make it

easier :or the Commission to carry out its duty of proVidino

necessary assistance Lo local agencies.

1/ All statutory rostronees are to the covernment code

unlcsfi Otherwise noted.
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Questions 2 and 3 raise the issue or whether the commiss

sion is precluded trom regulating the administration ct local

codes. Specifically, you object to the proVisions that:

l. lats filers under local codes arc subject to the

penalties imposed by Section 91013; and

2. filing otticats designated hy local codes are subject

to the duties expressed in section slow and 2 cal.

Adult code Section 18115.

These objections appear to be based on the premise that Title 9 A

The political REfDrm not - "is a state, not a local, enactment."

and therefore, that local Codes are not suuject to the adminis—

trative provisions of the Act. WE reyect this premise for

the following reasons.

The political Reform Act addresses (2w activities or

both state snd local government {Section alaullall. Among

the purposes it set-Ks to acan’lpllsh is the proVision in section

aloozld) that;

assets and income of yubli’: offLClM‘; which mav no

machrially affected by thoir offlcia] dctiuns should he

disclosed and in Appropriate circunstancus the otficialo

should he disqualititd tron dating in order that Conflicts

of intercut may be Jvuified.

"uuhlic officials" ave mcmhcrs. employees, ctticers or cons

sultants of store or 717991 ryouornnmt mvnlclw; (section mots).

Tho (hither requirement in section D7300 that every ELM: and

local agency adopt a convlict l:[ interost rim, in {can‘wrmity

wiLh the grovtslons of the Ad, clarlfl'2<, tat ‘:ch that local

activities are well within the inhtt or Title 9.

This leaves only the 41A132§t10n of th» scope or the authxity

or the commission to ...lministm uh» pl‘nl/i’slons at Title 9.

section gzlll upticiflcnlly liirslllndt'zs rho (omission as thr

agency primarily rtsponsihlc tor thn idm1nisttaticn and iunlos

montation or the Act, yn soot-ion milz the mimiissioxi is

€ill‘>owcr>:d to adopt rcqulr tinnc, in order to entry out the

provisions and purpomn c( the Act. Section mllila» Spec)‘

flcally empowers the roar-ission to prescribe forms rur skater

me ts tiled under the nct. rue fact that tho Commission is

noi the code rcvlcwl'lg ho/W far local d'lvl‘zm‘l‘nt antincres in

no way don-lit..- itcc mi worms pvn\rls:‘il<7 nt Svc‘ions will,

83:12 and allllral.
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The late mung fines mposed by Section 91013 apply to

deadlines established under all conflict of interest cuties.

A violatmn of the loud! Code 15 deemed a violation of the

Act. Saccion 87300. Therefore the deadllnES Expressed in

lccal Codes are deadline: unposed by the not. Similarly, the

duties expressed in Scctlon 81010 and 2 CAL Adm. Cede Section

19115 are imposed on 313‘ (111.29 officers including those we

receive disclosure statements requlrad by local codes.

As this revlew of the Act. snows, Lhere 15 no basis for

your squastion that the Commission 15 precluded from exer-

cising authority over local code revievnng bodies. on the

contrary, the fact that. local aqcncxes have been afforded

discrotlon In several areas in no way rolxcves this commssmn

of us prlmary duties and responsil’nlitlcs to Carry out the

purposes of the Act.

I hope that this advlcc has been nc1p£u1 to you. Please

dc not. hesitatp to call ‘C‘ 1i you have further questions.

(:ivxcprrly,

gfi/UM (LU/«Y

Stella comm Levy

Counse]

“Baal valsxon

9:1,:an
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Robert M. stern, General counsel mm mm:

Fair Political practices Commission

P.0d BOX 807

Sacramento, CA1 95804

Re: November, lSEfl, Informational Newsletter;

Lack of authority for some FPPC actions, a; cost of enforcing same

Dear Mr. Stern:

The November, 1930 Informational Newsletter and other

Correspondence from the Fair Political Practices Commission

gives rise to several issues involving the right of the

Commission to regulate the administration of local Conflict of

interest Codes adopted pursuant to Government Code SE7300.

11 The Newsletter states that the use of Form 730 is

mandatory for all designated employees. We have approved the

use of Form 730 with minor modifications for use in Contra

Costa Countyi This office is not aware of authority under which

the FPPC can mandate the use of Form 730 for disclosure statev

menrs filed solely pursuant to 537300 local conflict of interest

CodES.

2. The Newsletter implies that persons who file late

disclosure statements under local codes are subject to a $10

per day fine not to exceed $100. The late statement fees

expressed in Government code S9101: are levied for filing

statements or reports after deadlines imposed by the acti It

appears to this office that the word act in §9l013 mean; the

"Political Reform Act of 1974" (see §m00)1 In our View,

except for those imposed by 537302, deadlines expressed in

local conflict of interest codes are nor deadlines imposed by

the "act“, and the late fees expressed in §91013 are not

applicablei The "Act" is a state, not a local, enactment.

3. The Newsletter implies that persons who receive dis-

closure Statements under local conflict of interest codes are

subject to certain duties expressed in 2 CaliAdmi code 518115.

It is not clear to this office that the requirements of §18115

extend to persons who are designated only by local conflict of

interest codes to receive and retain disclosure statements' and

it appears to this office that the pure lacks authority to

impose duties upon persons who receive disclosure statements

only pursuant to local codes.
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Under Government Code 593112 the Commission is empowered

only to adopt regulations consistent with Title 9 and to carry

out the provisions of Title 9 (the political Reform Act of

1974L Government Code §52027 defines "Filing officer" as an

office or officer with whom a statement or report "is required

to be filed under this title," sec. 87500131 identifies the

codc reviewing body as the filing officcr for heads of agcncics,

but Title 9 does not designate filing officers for thc disclosure

statements of designated employees other than heads of agcncics.

Furthermore, Title 9 does not require that there he a "filing

officer" for the disclosure statements of designated cmployccs

other than heads of agencies. Government Code §B75001k1 provides

that the disclosure statcmcnts of dcsignatcd employf‘es shall be

filcd “as providcd by thc code rcvicwing body in the agency's

conflict of interest code."

By providing in §82011 for code reviewing bodies other than

thc Commssion, and by providing in games for local code reviewing

body control over the content of local conflict of interest codes,

in the view of this officc the Act has precluded Commission

regulation of the content of local codes and of their administration.

It appears to this office that the Commission is without jurisdiction

to impose duties upon persons designated only under local codes to

receive disclosure statements or to carry out any other duties

imposed solely by local codes.

There are well over a hundred local conflict codes in Contra

Costa County and probably thousands in the state. These codes are

administered by persons who are without legal training and whose

duties and experience are quite foreign to the tcchnicalities

of disclosure under Title 9. These thousands of individuals

throughout the state are not competent to actually determine whether

the disclosure statements of designated employees conform technically

to the requirements of the local codes, which include provisions of

the Act which are ahstrusc and complex. These individuals are not

competent to actually determine whether schedules are complete and

include "all required descriptive information." These individuals

cannot competently determine whether "information contained on

one schedule does not suggest that either that schedule or another

schedule contains obvious omissions." These individuals are not

competent to reach informed conclusions as to whether there is

"reason to believe that the statement contains material inaccuracies

or omissions," We have noted only the most obvious examples under

2 Che sldlls, it apnears to us that what is an essentially clerical

function under state law is converted into complex administrative

duties by your detailed regulations.

4r 1f the Commission can effectively impose such burdens on

the local agencies of the state, it appears to this office that

under Revenue and Taxation Code sections 2201 et. seq. and

,2,
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Arthlc mum of the State Constitution, the State must bear

the total cost of compllance‘

we would apprecinte admce as to your vlews on the lssues

noted herein.

Very truly yours,

JOHN B. CLAUSEN

County Cuunsel

Ey: Arthur w. walenta

Assistant County Counsel

Aww/ls

cc: County Supervlsor's Assoclatlon - Alan Burd'LCK

League of Cities - Carolyn Ga‘way

County Counsels'Associatlon , Jzunes Herman, Imperial County

offlce of Adnuniscratlve Law

.3.


