tate of Ca

TN

.

lair Political Practices Commission

P.O. BOX 807 + SACRAMENTQ, 95804 -+« 1100 K STREET BUILDING, SACRAMENTO, 95814

587 Technical Assistance  * +  Adminigtration ¢ Executive/legal + ¢ Enforcement + +  Stath te of E ic interest
(916) 322-5662 322-5640 322-5901 322-6441 322-6444

December 30, 1981

Alexander T. Henson, Esg.

Law Offices of Robert W. Tuttle
26485 Carmel Rancho Blvd.
Carmel, CA 98923

Dear Mr. Henson:

Mr. Prim asked me to respond to your letter of November 11,
1981, requesting advice from this office. The following
advice is,provided to you pursuant to Government Code Section
£3114(b) L7

My understanding of the situation is as follows. You
are on the Board of Directors of the Monterey Peninsula
Water Management District. The Board is charged with regulating
the water companies that operate within the District. The
Board has authority over the methods used for water recovery,
the quantity and quality of service provided to the water
companies, and annexations by the water companies to their
service areas.

You are also an attorney in private practice. You
represent seven Carmel Valley property owners who are sulng
California-American Water Company ("Cal-Am"). Your clients
contend that Cal-Am caused severe erosion damage to their
property by depleting the groundwater and thereby killing
the riparian vegetation.

Cal—-Am is subject to the jurisdiction of the Water
Board, and you asked whether you could participate in Board
decisions which would require Cal-Am to irrigate the riverbank
or otherwise compensate for their groundwater pumping which
has allegedly damaged your clients' property.

L/ All statutory references are to the Government Code
unless otherwise stated.
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The basic prohibition against conflicts of interest
contained in the Political Reform Act states:

No public official at any level of state or local
government shall make, participate in making or in any
way attempt to use his official position to influence a
governmental decision in which he knows or has reason
to know he has a financial interest.

Section 87100.

An official has a financial interest in a governmental
decision when it is reasonably foreseeable that the decision
will have a material financial effect, distinguishable from
its effect on the public generally on:

. . «

(c) Any source of income, . . . aggregating two
hundred fifty dollars ($250) or more in value provided
to, received by or promised to the public official
within 12 months prior to the time when the decision is

made.

Section 87103.

Assuming that you have received, or been promised, more
than $250 from your clients within the past 12 months, they
are a "source of income" to you within the meaning of Section
87103(c). Accordingly, you must refrain from participating
in decisions when it is reasonably foreseeable that the
decision will have a material financial effect on your clients.
A material financial effect is generally defined as a significant
effect. Commission Requlation 2 Cal. Adm. Code Section
18702(b)(3) defines a material financial effect on a source

of income as follows:

(A) The effect of the decision will be to directly
increase or decrease the amount of income (other than
rents) to be received by the official by one hundred
dollars ($100) or more; or

(B} There is a nexus between the governmental
decision and the purpose for which the official receives
income; or V
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(CYy In the case of a source of income which is a
business entity, the business entity will be affected
in a manner described in subsection (b)(l) above; or

(D) If the source of income is not a business
entity, the decision will have a significant effect on
the source.

.

In this situation, three potential grounds for
yvour disqualification on Board matters pertaining to Cal-Am
exist. First, if the decision could foreseeably affect the
amount of fees you are to receive from your clients, your
disgualification under 2 Cal. Adm. Code Section 18702(b)(3)(Aa)
would be required. Second, if the decision will affect your
clients directly by determining, for example, whether they
will sustain further erosion damage to their property or
whether the damage will be repaired by Cal-Am, there would
be a significant effect on your clients within the meaning
of 2 Cal. Adm. Code Section 18702(b)(3)(D) and your partici-
pation would be prohibited. Under this section you also
could not participate in any Board decisions that could
foreseeably affect the litigation with Cal-Am including any
effects on the possible settlement of the matter.

The third potential ground for disqualification is
2 Cal. Adm. Code Section 18702(b){(3}(B): an official is
required to disqualify himself from participating in a decision
when there is a nexus between the decision and the purpose
for which the official receives income. This has been interpreted
to mean that if a person is paid to promote or advocate the
policies or position of an individual or group, he may not
then participate in a governmental decision which draws into
consideration that policy or position.

The underlying rationale for the "nexus" test is that
when a connection exists between a person's job and his role
as a public official, there is a presumption that the value
of the person's services to the client is based at least in
part on the fact that the person is a public official. If a
person is being paid to do something similar to what he does
as a public official, we presume that the client is getting
something of value from the situation.
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Accordingly, since your clients have retained you for
the purpose of representing their interests vis-a-vis Cal-
Am, you cannot participate in any Board decisions regarding
Cal-Am where your clients' interests are at stake. On the
one hand, you cannot be paid to advocate a certain policy or
position and, on the other hand, determine the official
policy which will be applied to the situation. Your disquali-
fication would be required from any participation in such
decisions.

I hope that this letter answers your question. If I
can be of further assistance, please feel free to contact me
at (916) 322-5901.

Very truly yours,

R
fégaﬁ“kk /V:;f’\~“{m%32/4«5”w«»mﬁk

Diane Mauré Fishburn
Counsel
Legal Division
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November 11, 1981

Ted Prim

Executor Director

Fair Political Practices Commission
1100 K Street, P. 0. Box 805
Sacramento, CA 95804

Dear Mr. Prim:

I am not aware of whether the FPPC has any formal procedure for those wishing
to solicit an opinion, but I am in need of such an opinion and any help you
can provide would be most appreciated.

I have recently been elected to the Monterey Peninsula Water Management
District Board of Directors. As a member of that Board, I am charged with
regulating the various water companies operating within the boundaries of the
district. Such regulation includes the methods of water recovery and quantity
and quality of service. It includes authority over annexations to each water
company's service area.

Prior to my election and continuing now, I have been the attorney for seven
Carmel Valley property owners suing California-American Water Company for
erosion damage to their property. Their contention is that Cal-Am used its
wells to supply water to the Monterey Peninsula in such a fashion that the
groundwater was depleted thereby killing the riparian vegetation. Without said
vegetation in place, there was nothing to protect the unconsolidated sand and
gravel of the riverbank thereby causing severe erosion.

The question is, based upon these facts, do I have a conflict of interest in
serving on the Water Board and as the attorney for these plaintiffs? My per-
ception is that I can vote on proposals that might require Cal-Am to irrigate
the riverbank or take other action to ameliorate the damage caused by their
groundwater pumping. I would think I could not use my official position to
obtain information otherwise kept secret by the company, but that I could use
information gleaned in discovery in my official capacity.

I would appreciate any analysis you may be able to provide as several people have
questioned this possibility of a conflict.

Thank you for your consideration of this issue.
Sincerely, )

Z A et
Alexander T. Henson
ATH:kgc
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DRAFT

CARMEL RIVER MANAGEMENT PROGRAM

INTRODUCTION

The MPWMD Board of Directors on November 10, 1980 formed the Carmel
River Advisory Committee to "Propose a comprehensive program of activities,
institutional arrangements and financing mechanisms to manage and maintain
the health of the Carmel River riparian corridor". The CRAC has met fifteen
times and has developed the following set of activities and arrangements to

implement this assignment.

PROBLEMS AND GOALS

In reviewing the status of the Carmel River, the CRAC developed the

following listing of problems and goals:

PROBLEM GOAL
EROSION
g. ;oss of banks l.1 Minimize property damage while
. amage to property and improvements maintaining character of river.

g. Loss of vegetation 1.2 Define the river channel,
. Buildup of sediment in channel and 1.3 Optimize channel width and bank

lagoon stee ‘
pness to depth relationships.
g. Loss of spawning habitat 1.4 1Identify potential erosion areas
. Unco-ordinated individual actions and periodically warn property
G. Flocd Hazard owners of hazard.

1.5 Enchance the habitat value of the
lagoon and the river.

1.6 Minimize buildup of sediment in the
river.

1.7 Minimize counter productive activiti
of individuals, o

1.8 Minimize actiyities thit create wate:
flood hazards while promoting bank

stabilization,
LOSS OF RIPARIAM VEGETATION
A,
o 5:::122 Silsizir :anks 2.1 Preserve and enhance existing vege-
o poss ol wildd saISZ:tat tition. Eliminate removal of desir-
able riparian vegetation.
D. Degredation of Fisherey Habitat 2.2 Identify (map) desirable vegetated

areas and prioritize preservation.
2.3 Re-establish vegetation in priority
arcas, Determine appropriate ri-
parian specles for vegetation.
2.4 Maintain and ra2-establish the desired
acsthetic and wildlife character of
the riparian corridor. .



PROBLEM GOAL
3. LACK OF COORDINATION AND ENFORCEMENT

A. Lack of coordination among agencies 3.1 Achieve a comprehensive permit

B. Lack of comprehensive regulations process with standards for works
and review procedures and vegetation removal that 1s the
C. Lack of enforcement of existing regu- minimum hazard to the property
lations owner with routine quick approval
D. Confusion among property owners as to by one agency.
procedures and duties 3.2 Achieve high enforcement to prevent
damage.

3.3 Inform property owners of procedure
and regulations
3.4 Enact regulations controlling ac-
. cess to river banks and stream
III. PROGRAM ACTIVITIES channel by vehicles and people.

In response to the problems and goals listed above, the CRAC recommends
the program outlined in Exhibit A and detailed below. This program assumes
that some zone should be formed to coordinate these activities. The zone should
automatically expire in 10 years unless reenacted by the electorate. The zone
should also have a maximum annual budget with specified adjustment for increased
revenue needs. An advisory council should be formed to guide implementation of all
activities performed relative to the Carmel River. The following narrative des—
cribes the activities and recommends the implementing authority:

1. EROSION CONTROL AND PREVENTION, This component addresses the
following specific activities intended for minimizing property damage while
maintaining the character of the river:

(A) The Formulation of Standards - Technical standards and a structural
master plan (see Item 9) should be developed to guide all stream bank and channel
modification projects. These guidelines should (1) set the optimum channel width
and bank steepness to depth relationships, (2) address coordination réQﬁirements
among nearby property owners, (3) evaluate the cost and effectiveness of
alternative bank stabilization approaches, (4) establish preferred approaéhes,
(5) define acceptable circumstances and processes for sediment removal, (6)
set general engineering requirements for material and design, and (7) establlsh
requirements for covering, replanting and maintaining works once completed.

These tasks will also evaluate the measures necessary to prevent erosion pro-
spectively and propose an on-going program of activities and works.

These standards should be developed for the zone by a know-
legeable fluvial geomorphologist/engineer and reviewed by the advisory
committee., These standards should be revised annually to reflect the exper-
iences gained during implementation of the program.

(B) Annual Review and Advisory - Aerial photos should be taken annually
in spring and the entire alluvial reach of the river should be walked by a
fluvial geomorphologist. Based on the aerials and the inspection, S
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this expert should determine those areas that are subject to erosion during
the next storm season. Property owners should be notified and priorities
should be set for areas that require bank or channel modification.

This annual review should be implemented by the zone with review
by the advisory committee.

(C) Removal of Hazardous Trees - During the spring inspection, trees
that are diseased or likely to fall into the river should be identified. These
trees should be removed and replaced where their removal does not conflict
with the shade requirements. Potentially dangerous trees that are not re-—
moved should be monitored during the winter and removed if they are likely

to fall into the river.

This activity should be implemented by the zone.

(D) Snag Removal - Annually in summer or fall, snags and debris
should be removed from the channel or secured with cables where appropriate.
This removal should be done carefully with a minimum of damage to the stream-

bed and banks.

This activity should be implemented by the zone.

(E) Technical Assistance - The following types of technical assistance
should be provided:

1. PERMITS - The District should assume the permit process on

regulation of stream works from Monterey County. Personnel should coordinate
the issuance of this permit with the requirements of California Fish and Game

and the U.S. Corps of Engineers.

2. Design of Works - Personnel should provide design, engineer—
ing and construction supervision support to landowners proposing bank pro~-
tection projects. This support should respond to the standards formulated by

the zone.

3. Coordination of Landowners - Personnel should assist in
acquiring right of way and participation of affected property owners. Person-
nel should also assist groups of landowners to select projects by providing
information on standards and costs.

4. Coordination of Government - the zone should monitor the
availability of outside funding. The zone should also review all proposed
legislation affecting the zone and lobby for passage of legislation beneficial
to the interests of the river.

5. Funding - The zone should participate financially in speci-
fic projects as feasible and desired by the advisory committee. This finaneial
participation could be partial or full. C

These activities should be implemented by the zone.



(F) PROJECT SPONSOR - The zone should be the nublic agency sponsor
for administration of outside funds and for projects with multiple property
owner participation.

(G) Construction - The zone should manage the construction of streambank
works and channel modification restoration where feasible and desired by the
advisory committee.

(H) Maintenance of Works - The zone should manage the operation and
maintenance of all projects and works related to bank erosion along the river.
This maintenance should include inspection and repair as necessary.

(1) FLUSHING AND OPERATION OF RIVER FLOW - To the extent feasible,
the flow of the river should be regulated so as to restore the pre-1967
stream profile recommended by Dr. Robert Curry. Such a regulatory system
would require the management of groundwater and would be in part de-
pendent on the construction of a new reservior upstream from the alluvium.

This activity should be conducted by the MPWMD.

2., MAINTENANCE OF VEGETATION, This component addressed the following specific
activities necessary to preserve and enhance the health of desirable vegetation
for aesthetic, wildlife and stream bank protection purposes.

(A) Monitoring - The zone should annually interpret aerial photos and
inspections of the entire riparian corridor to determine changes in the health
of the riparian vegetation. The sampling should include permanent transects as
well as measurement of physiological parameters. Monitor disturbed areas to de-
termine progress in revegetation. A file should be maintained of photos and maps
showing changes in the riparian corridor over time and annual losses of vegetation,
In addition, during drawdown periods close monitoring of groundwater levels and
plant water potential should be conducted.

(B) Planting and Revegetation - The zone should replant in areas that
have experienced plant mortality and should plant in denuded areas and on improve-
ment projects. Replanting should be done with desirable species and according to
the density and sizing recommended by a physiological ecologist. The advisory
committee should prioritize areas for planting. Costs of planting may be borne
fully or partially by the zone.

(C) Technical Assistance - The following types of technical assistance
should be provided:

1. Permits - Support should be provided for individuals seeking
permits to revegetate and change the vegetation type along the riparian corridor.

2., Design - Personnel should provide design, engineering, and
construction support to landowners proposing irrigation systems for watering ri-
parian vegetation in the corridor.

3. Coordination with Government - Determine a desirable set-back
zone that varies along the length of the river to reflect the vegetated pattern
along the river for use in new subdivision and permit decisions.
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(D) Construction of Irrigation Systems - The zone should design and
construct irrigation systems where such irrigation is necessary to the health of
the riparian corridor. The advisory committee should prioritize areas for irri-
gation. Costs of developing these systems may be borne fully or partially by the
zone,

(E) Operation and Maintenance ~ The zone should manage the operation and
maintenance of irrigation systems. This operation should be integrated with
the monitoring of plant health. Maintenance should include inspection and repair
as necessary.

(F) Operation of River Flow ~ To the extent feasible, the flow of the
river should be regulated so as to maximize in~bank storage and natural root
watering. Such a system would require the management of groundwater and would
be dependent on the construction of a new reservoir upstream from the alluvium.
This action should be conducted by the MPWMD.

3. ENFORCEMENT. This component addresses the following activities related
to increasing the level of compliance with standards and regulations.

(A) Flood Control Works -~ Zone personnel should inspect bank work and
channel modification projects to obtain compliance with standards and permit
conditions.

(B) Vegetation Removal -~ Zone personnel should monitor activities along
the river to prevent unauthorized removal of desirable vegetation.

(C) Grading - Zone personnel should monitor activities along the river
to prevent unauthorized grading and works.

4. REGULATION. This component addresses the following activities related
to new legislation regulating groundwater withdrawal, access, rationing and river
flow.

(A) Groundwater Withdrawal/River Flow -~ The MPWMD should develop an
ordinance regulating the location, timing and amount of groundwater withdrawn
from the Carmel Valley for export out of the Valley. Such an ordinance would
be intended to maximize stream flows in the river and minimize drawdowns so as
to improve the health of riparian vegetation. Exporters should operate their
wells so that the groundwater table stays within the root zone of the dominant
riparian vegetation when possible, and river flows are uninterrupted by the de~
watering of the river bed when possible. Additionally, river flows should' be
allowed to travel as far down the riparian corridor as possible prior to extrac-
tion. : :

(B) Rationing - Concurrently, the District should enact an ordinance
requiring rationing any time groundwater tables are lowered below the root zone
of the dominant riparian vegetation over a significant un-irrigated reach of the
river between Carmel Bay and Camp Stephanie. Rationing should be phased to mini-
mize the impact on the riparian vegetation.

(C) Access - Prevent damage to vegetation from vehicles entering the
river channel by limiting the use of bulldozers, recreational and other motorized



6.

.

vehicles in the riverZ ®annel and regulating the acces &%f those that do ente
S?ch regulétion should~lake the form of a permit to access the channel Violgl
tion of this permit should be an infraction or a misdemeanor. This oréina
could be adopted either by the MPWMD or Monterey County. nee

(D) BANK WORK, CHANNEL MODIFICATION AND VEGETATION - The MPWMD should
work with Monterey County to transfer the regulation of stream works from the
County to the District. The ordinance should be reworked to integrate the
management plan and standards developed through the zone.

5. EDUCATION. This component addresses the following activities related to
educating the landowners, river dwellers and river-using public.

(A) Erosion Works and Prevention - The zone should conduct an educational
campaign explaining the do's and don'ts of river management and promoting erosion
prevention. This program should be developed for mailing and presentation to
schools, clubs, groups, etc. Forums should be held with landowners providing
information on the cost, effectiveness and liabilities involved with bank modi-
fication. Additionally, signing should be installed and maintained at access
points to warn individuals of the requirements for passage.

(B) Vegetation -The zone should also work with property owners to en-
courage planting of desirable species and to discourage removal of vegetation.
Information on desirable speceis, spacing and maintenance should be distributed.

(C) Grading - Zone personnel should develop and distribute information
on grading.

6. RESEARCH. The zone and the MPWMD should jointly conduct research on stream
geomorphology, erosion potential, fishery and vegetation to obtain the best possible
understanding of the dynamics of the system and to maintain appropriate standards.

7. ACQUISITION - The zone should acquire or accept lands in and along
the river within the riparian zone for maintenance of aesthetic/vegetative commun-—
ities. A land trust should be established to hold or used to transfer title to
these deeds. Additionally, easements will be needed to provide right of way
for irrigation systems and access for works.

. FINANCE AND ADMINISTRATION. The zone will require financial, legal and
personnel administration. The zone should be insured for liability. (Finanecial

9. DEVELOPMENT OF MANAGEMENT PLAN. One of the first activities of the zone
should be the development of a management plan that develops the specific details
of management and standards discussed in this proposal. This management plan
should set forth a blueprint for management of the river and incorporate community
goals and values. It should establish the erosion control and prevention, vege-—
tation maintenance and other programs.

10. EMERGENCY - The zone should provide emergency response to remove
snags and to minimize damage where the river is causing erosion or threatening

to flood.

11. OTHER RELATED ACTIVITIES. The zone should conduct whatever related
activities not specified above that are necessary for management of a healthy
riparian corridor.

IV. PROGRAM FINANCING - (forthcoming)

v. PROCESS FOR INITIATION - (forthcoming)



EXHIBIT A

PROPOSED CARMEL RIVER MANAGEMENT PROGRAM SUMMARY

ACTIVITY

l. Erosion Control and Prevention

a.
b.
c.
d.
e.

Formulation of Standards

Annual Review and Advisory

Removal of Hazardous Trees

Snag Removal (Annual and Emergency)
Technical Assistance

l. Permits

2. Design of Works

3. Coordination of Landowners

4, Coordination of Government

5. Funding

Project Sponsor

Construction

1. Stream Bank Works

2. Channel Modification/Restoration
Maintenance of Works

Flushing and Operation of River Flow

2. Maintenance of Vegetation

a‘
b.
C.

d.
e,
fo

Monitor Health

Planting and Revegetation
Technical Assistance

1. Permits

2. Design of Irrigation
Construction of Irrigation Systems
Operation and Maintenance
Operation of River Flow

3. Enforcement

a.
b.
C.

Flood Control Works
Vegetation Removal
Grading

4, Regulation

a.
b.
C.
d.

Groundwater Withdrawal Regulation

Access Permit

Rationing
Future Control of River Flow

5. Education

a‘
b.
c.

Bank and Channel Works

Vegetation
Grading

IMPLEMENTING AGENCY

Zone
Zone
Zone
Zone

Zone
Zone
Zone
Zone
Zone/Landowner
Zone

Zone/Landowner
Zone/Landowner
Zone

MPWMD

Zone /MPWMD
Zone/Landowner

Zone

Zone
Zone/Landowner
Zone

MPWMD

Zone
Zone
Zone

MPWMD
Monterey County
MPWMD
MPWMD

Zone
Zone
Zone
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ACTIVITY
Research
a. Stream Geomorphology
b. Erosion Potential
c. Works Standards
d. Fishery
e, Vegetation
Acquisition
a. Easements or Acquisition
b. Aesthetic and Plant Communities
¢. Acceptance of Land - Trust
Finance and Administration

Development of Management Plan
a. Fishery Works - Pools
b. Desedimentation

Other Related Activities

IMPLEMENTING AGENCY

Zone /MPWMD
Zone/MPWMD
Zone /MPWMD
Zone /MPWMD
Zone /MPWMD

Zone
Zone
Zone/Land Trust
Zone
Zone

Zone

Zone
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GENERAL FUND

IMPROVEMENT ZONE

EXTRACTION FEE

BENEFIT ASSESS-
MENT ZONE

LIGHTING AND LAND-
SCAPE ZONE

SPECTAL TAX
ASSESSMENT
DISTRICT

UTILITY SUR~
CHARGE

COMBINATION OF
ABOVE

FINANCING MECHANISMS

FORMATION

PROCESS

Already existing

Majority Vote
Cannot be used for

River Management

Majority Vote

Protest Hearing

2/3"'s Majority
Vote

Majority Election

District Ordinance

See Above

LIMITS ON
_FUNCTION

None

None

Cannot be used for
River Management

l-a, 1-f, 3 & 4

l-a, 1-f, 3 & &

None

None

None

See Above

EXHIBIT B

COMMENTS

Politically difficult

due to funding limita-
tions. Could supplement
and do regulation and en-
forcement

Requires Approval by Citie:
Cannot be used for River

Management

1 year's funding prior to
election

Per Acre Charge

Benefit Zone

Possible political re-
action to No Vote

Unlikely politically

Requires Precise Benefit

Requires Utility Imple-
ment ation T

See Above
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February 106, 1982

Bavid C, Laredo, Esdg.

DeLay, Laredo & McGowan

3855 Via Nona Marie, Suite 204
Carmel, CA 93923

Re: Your Opinion Request

edo:

Deary Mr. Le

ja¥
rg

Thank vyou for agreeing to accept an advice letter instead
f r

of the opinion vou requested in your letter of January 14,

1982, on behalf of Alexander Henson. I trust that the ;Oiifw%ﬂﬂ
advice provided pursuant to Government Code Section 83114(b)-
will answer all of your questicons and concerng.

my letter of December 30, 1981, I advised Mr. Henson
must disqualify himself with respect to certain
decisions that could have a significant financial
n his clients. This conclusion was based on the
- at he has received 5250 or more from these clients to
represent them in a lawsult against California-American
Water Company {"Cal-Am"}, and thus they are a "source of

W

income® to Mr. Henson within the meaning of Section 87103.
Accordingly, his participation in Board decisions which can
foreseeably affect his clients in a material manner is pro-
hibited. Sections 87100 and 871 S&; These decisions include
decisions to require Cal-Am to repair or to otherwise compen-
sate for the damage done to his clients' riverfront property.

-

However, the advice letter of “QCPWbe 30, 1981, did
not state that Mr. Henson had to disqual iy himself from
participating in all Board decisions which materially affected
Cal-Am. I stated only that Mr. Henson would have to disquality
himself as to those decisions involving Cal-Am that could
also affect his clients in a significant manner. In your
letter, vou list a series of possible Board declisions affecting
Cal~Am and ask whether Mr. Henson's participation would be
prohibited as to these decisions. However, Cal-Am 1s not a

%/
=/ All statutory references made are to the CGovernment
te

b d
Code unless otherwise noted.
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source of income to Mr. Henson, nor does Mr. Henson have an
investment in Cal~Am. Not all decisions affecting Cal-Am

will foreseeably affect Mr. Henson's clients. Thus he does
not have a financial interest in all decisions affecting Cal-
Am, but only in those decisions which also affect Mr. Henson's
clients in a manner differently than the public generally.
Under this analysis, as to all of the decisions listed in

vour letter except those listed under (5), Mr. Henson does

not have a "financial interest” within the meaning of Section
87103 and need not disgualify himself.

The decisions vou listed in (SEEK involve improvement
works upon riverfront propertiegs. The improvement works are
a part of the comprehensive Carmel River Masterplan and are
funded in part from District General Fund Revenues and an
improvement zone approved by the voters. The general purpose
of the Masterplan 1s to ensure the health of the Carmel
River Riparian corridor. Mr. Benson's clients are riverfront
preperty owners, and the lawsult which he is pursuing for
them involves ‘damage to their properties which would be
ameliorated by the contemplated improvement works. These
facts suggest that these decisicons may foreseeably have a
significant financial effect on his clients. Thus, the
question which is crucial to the instant analysls 1s whether
the effect of the District's funding of riverfront improvement

projects on the riverfront property owners (including Mr. Henson's

clients) is distinguishable from its effect "on the public
generally.” Section 87103,

The "public generally” doctrine is the only exception
to the rule that public cofficials must not make or participate
in making decisions in which they have a material financial
interest. This doctrine provides that a public ocfficial

2/ "May Mr. Henson participate in any MPWMD decision
to fund improvement works upon properties fronting on the
Carmel River including bank works such as irrigation of
riparian vegetation, construction of bank abutments, and
installation of rip-rap, where such improvements were accom-
plished pursuant to Section 118-327, to

'...protect from damage from [ | flood or storm waters

the watercourses, watersheds, public highways, life and

property in the district...’

and were funded in part from District general fund revenues
pursuant to a comprehensive Carmel River Masterplan (District
Ordinance) and an improvement zone approved by the voters as
contemplated by Sections 118-453 and 118-47172"
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need not disqgualify himself or herself from making or partici-
pating in the making of a decision which will affect his or

her financial interest 1n a manner which is not distinguishable
from its effects on the public generally or a significant
segment thereof. See Section 87103 and 2 Cal. Adm. Code
Section 18703.

The term "public generally” means the persons subject
to the jurisdiction of the agency in questicon. See Owen
opinion, 2 FPPC Opinions 77 (No. 76-005, June 2, 1986). In
this case, the public generally is comprised of the entire
population of the Monterey Peninsula Water Management District.
In order for any decision of the District to fall within
this narvrow exception, the effect of that decision on the
official's financial interest must be indistinguishable from
its effect on the people in the District, or a significant
segment of the District's population.

My understanding 1is that the good health of the Carmel
River inures to the general benefit of all perszons in the
District. However, the approximately 40 riverfront property
owners will foreseeably receive a specific financial benefit
or advantage to the District’s maintenance of the river in
good condition; their property values would foreseeably be
affected, and their use of the property could be enhanced.
This benefit is distinguishable from the general benefit
conferred on all other regidents of the District.

Therefore, the decisions on the improvement works upon
riverfront properties cannot be said to equally affect all
of the public or any segnificant segment of the public.

Only a relatively small number of people will directly be
affected by these decisions. Accordingly, so long as there
are riverfront property owners who are a “"source of income"
to Mr. Henson within the meaning of Section 8§7103(c}, he may
not participate in Board decisions on riverfront improvement
projects. This 1s true even if these decisions are a part
of a plan approved as a whole by the Board and the voters.

Please feel free to contact me at 916/322-5901 1if you
would like to discuss this letter or if you have further
guestions.

Verv/;:glv vouruk\

/6/2/5\ A \\m

A and Ve -

Diane Eauga Fishburn

Counsel
Legal Division

DMF s km
cec:  Alexander Henson
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. RULES AND REGULATIONS OF THE MONTEREY PENINSULA WATER MANAGEMENT DISTRICT

REGULATION I, GENERAL PROVISIONS

RULE 10. Title - These rules and regulations shall be known as the Rules
and Regulations of the Monterey Peninsula Water yanagement District.
RULE 11. Definitions - Except as otherwise specified in the Monterey Pen~-
insula Water Management District Law, and except where the context otherwise
indicates, the following words shall be defined as indicated:
AQUIFER - "Aquifer' means a geologic formation that stores, transmits,
and yields significéﬁt quantities of water to wells and springs.
BOARD - "Board" and "Board of Directors' means the governing Board of
Directors of the Monterey Peninsula Water Management District.
COMPLETION OF A WELL - "Completion of a Well" means the completion of all
physical tasks necessary, so that the well is producing or is
capable of producing ground water, including an operable pumping
facility.

‘CONNECTION - "Connection" means the point of intersection where a user
gains access to the water distribution system. Wwhzie a water
measuring device is installed, the wzter distribution system shall
include the water measuring device and the connection shall be ﬁhé
nearest point of user acces:’ beyond the water measuring device.-
Where-a-water-measuring--devd-ee-hao bean--removed--for--more -than-five

yearss-the-econneetion-shall--ceaseto--enist Where any water

measuring device is removed, rélocated or resized, the former

conmection shall cease to exist. Where any permit is transferred

in contravention of Rule 28, the commection(s) affected by said

permit shall cease to exist. For the purpose of




these rules and regulaticns, service for firve protection shall not
be deemed a connection. Each new connection, based upon projected

quantity of water use, shall be categorized as either "Residential",

"Commercial", or "Industrial".

Residential Connecticn: Unless otherwise determined by the General

Manager, on a case by case determinaicion, any house, apartment or

o



quarters intended for resider

Commercial Connection: Unless otherwise determined by the General

Manager, on a case by case determination, any business or manufactur-
ing company that requires a separate water service where the water

is not used principally in the maunfacturing or procéssing function
including but not limited to, officeg, retail stores, hospitals,
churches, gas stations and service businesses.

Industrial Connection: Unless otherwise determined by the General

Manager, on a case by case determination, any manufacturing or
processing establishment where the water is used principally in the
manufacturing or processing function, including but not limited to
factories, refineries, bottling plants, nurseries, laundries and
golf courses,
CONTINUE - "Continue" means to postpone action on an item to a specific date.
CREATE - "Create" means the constructicn and operation of a water distribu-
tion system including the addition of new water gathering facilities
"or the annexation of new service zrea after June 11, 1981 to éxiscing
water distribution systems.
DELEGATED-AGENT-=-Dalegated- Agentl-mears-a- mundeipal-unit- building dnspector
acting-pursuant-to-Rule-2]1dy—- ‘
DELEGATED REGISTRAR - 'Delegated Registrar" means an official acting pursuant
to Regulation V.
DISTRICT - "District" means the Monterey Peninsula Water Management District.
ENVIRONMENTAL REVIEW - "Environmental Review'" means the consideration of
environmental impacts of a project pursuant to the California En--'-
vironmental Quality Act and the Monterey Peninsula Water Management

District Environmental Guidelines (Resolution 79-7).



ESTABLISH - "Est

EXPAND

sh" means the construction a peration of a water

distribution system including the addition of new.water gathering
facilities or the annexation of new service area after June 11,
1981 to existing water distribution systems.

or EXTEND - "Expand or Extend" means the addition and/or enlarge-
ments of connections or water works to a water distribution system,
including but not limited to the addition of all meters, conduits,
mains, pipes, pipelines, reservoirs, and other facilities used

in the storage, transmission, o1 distribution of water from the
source of supply to the conucction exciuuing the replacement of
existing water works for , .:uises of mudutonance. Any change

1

in size, location, or relocation of a comnection or a water-

measuring device which may allow increased water consumption,

or any permit transfer pursuant to Rule 28 which may allow

inereased water consumption shall be deemed an expansion or

extension of a water distribution system.

EXPANSION CAPACITY LIMIT - "Ekpansion Capacity Limit'" means the maximum.

number of connections beyond which a water distribution system

is not authorized to expand.

EXTRACTOR - "Extractor" means a user, or consumer of water delivered by

a water well or water gathering facility which is not a part of -

" any water distribution system.

FLAGRANT VIOLATION - "Flagrant Violation'" means any willful or wanton

disregard of the water conservatioun and/or rationing Rules and
Regulations of the District which results in unreasonable waste,

contamination, or pollution of Distr.ct waters by any extractor,

user, or by the owner/operator of a well, water gathering facility,

or water distribution system,



GROUND WATER - "Ground Water' means nonsaline and saline water beneath
the natural surface of the giuvund, whether or not flowing through
known and definite channéls.

MAY -~ "May" is permissive.
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MOBILE WATER DISZ “BUTION SYSTEM - 'Mobile Water tribution System"

means any mobile water supply process, including but not limited
to trucked water, used for distribution of water from a source of
supply to a user for utilization upon the user's property. This
definition shall not apply to systems furnishing domestic water
to three or fewer parcels in the District serving three or fewer
users,

MUNICIPAL UNIT ALLOTMENTS - "Municipal Unit Allotment" means the maximum
quantity of water that can be delivered by a particular water dis-
tribution system within a municipal unit in one wate; year beyond
which permits for creation or establishment and permits for ex~
pansion or extension of a water distribution system are not author-
ized for approval in that municipal unit.

MUNICIPAL UNIT - "Municipal Unit" means the Cities of Carmel, Del Rey Oaks,
Monterey, Pacific Grove, 5and City, Seaside and the portion of
the County of Monterey and the City of Marina inside the District.

.MONTEREY PENINSULA WATER MANAGEMENT DISTRICT LAW - 'Monterey Peninsula
Water Management District Law' means Statutes of 1977, Chapter 527,
found a West's California Water Ccde Appendix, Section 118-1 et. seq., as
amended.,

NONSALINE WATER - "Nonsaline Water'' means water having chemical properties
meeting the drinking water standards of Chapter 15, Division 4,
Title 22 of the California Adminiccrative Code, including the
maximum contaminent levels specifiesd in Table 7 of saild Chapter., '

OVERDRAFT - "Overdraft" means the condition of a ground water basin
where the amount of water withdrawn by pumping exceeds the amount
of water replenishing the. basin over a period of time, or where
the amount of water withdrawn by pumping results in an unacceptable -

degradation of water quality of the ground water within the basin.



OWNER or OPERATO "Owner or Operator' means the“ erson to whom a water=—
gathering facility is assessed by the County Assessor, or, if not
separately assessed, the person who owns the land upon which a
water—gathering facility is located.

PERSON - "Person'" means public entities, public utilities, ﬁrivate cor-
porations, firms, partnerships, indi;iduals or groups of individuals,
whether organized or not.

PUMP TEST -~ "Pump Test" means an experimental pumping of a well to determine
yield of that well.

PUBLIC UTILITY - "Publié ﬁtility" means a water distribution system subject
to regulation by the State Public Utilities Commission.

RESPONSIBLE PARTY - '"'Responsible Party" means the person or persons who
assume through the permit process legal responsibility at all times
for the proper performance of the things required of a permit‘holder
by this ordinance.

REVOKE - "Revoke' means to permanently withdraw authority to act as pre=

. viOuély ﬁrovided by a valid permit.

SALT WATER INTRUSION - "Salt Water Intrusion" means the movement of saline
water into nonsaline water aquifers.

SERVICE AREA - "Service Area':

(a) For public utilities means the area served by a privately: owned
public utility in which the facilities have been dedicated to publiq
use and in which territory the utility is required to render‘ééfﬁitev
to the public as further defined by the service area map maintained
by the utility;

(b) For water distribut&dn systems other than public utilities means

the area or properties for which approvals have been secured for ser-



vice from,Monterey County and the Monterey Peninsula Water Manage-
ment District,

SHALL - "Shall" is mandatory.

SOURCE OF SUPPLY - "Source of Supply" means the ground water, surface
water, or reclaimed water sources where a person, owner or opera-
tor gains access by a water gathering facility.

SUSPEND -~ "Suspend" means to temporarily withdraw authority to act as
previously provided by a valid permit.

SUSTAINED YIELD OF WELL - "Sustained Yield of Well" means the continuous
production capacity of a well as determined from a pump test.

.SYSTEM CAPACITY -~ "System Capacity" is the amount of water in gallons,
cubic feet or acre feet that can be produced for annual delivery
to a water distribution system based on the cumulative sustained
yield of wells adjusted for periodic lowering of the water table
and the projected yield of other sources of supply.

USER -~ "Usgr" means a customer or consumer of water delivered by a wate?
distribution system. User does not include any owner or operator
of a water distribution system. Each residence, commercial enﬁerQ
prise, or industrial enterprise shall be deemed a separate and' -
distinct user., ‘

WATER bISTRIBUTION SYSTEM ~ "Water Distributicn System” means all wcrké
within the District used for the collection, storage, transmission
or distribution of water from the source of supply to the connéc-
tion of a system providing water service to two or more connections
including all water-gathering facilities and water-measuring de-
vices, but excluding the vsar's piping.

WATER-GATHERING FACILITY - "Water-Gathering Facility" means any device

or method, mechanical or otherwise, for the production of water. -
03
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from dams, und water, surface water, wate. courses, or reclaimed

water sources within the Monterey Peninsula Water Management District
or a zone thereof. Water-gathering facilities shall include ahy
water-production facility as defined in the Monterey Peninsula

Water Management District Law.,

WATER-MEASURING DEVICE - "Water-Measuring Device" means any water meter -

or other measuring device intended to measure water usage by a

user of the water distribution system.

WATER TABLE - "Water Table'" means the su-face where ground water would

be encountered in é ﬁéll in an unconfined aquifer.

WATER YEAR - '"Water Year'" means the period from July 1 of one year to

WELL -

June 30 of the succeeding year.

"Well" means any device or method, mechanical or otherwise, for
the production of water from ground water supplies within the
District excluding seepage pits and natural springs. "Existing

Well” means a completed well which is producing or capable of

.ﬁroduéing ground water on July 9, 1980, or a well which is com- -

pleted subsequent to such date pursuant to an unexpired welil
construction permit which had been issued prior to such date.

The term "existing well" shall not apply to any well which ceases
to produce water for 364 days or to any facility for which a Notice
of Abandonment has been filed. ''New Well" means a well for which
a construction permit is issued {(or is required to be issued) by -
the Monterey County Departmernt of Health after July 9, 1980, and
shall also mean the reactivation of any existing well which

ceased water production of 364 davs or more, or which was abandoned.

WORK or WORKS - "Work or Works" includes, hut is not limited to, dams

and dam sites, reservoirs and reservolr sites, and all conduits

1o



cilities useful in the control, collection, conserva-

tion, storage, reclamation, treatment, or disposal of sewagzs,

waste, or storm waters, and all land, property, franchises, ease~
mentsy rights-of-way, and privileges necessary or useful to operate,
maintain, repair, or replace any of the foregoing.

RULE 12. Effective Date - These Rules and Regulations are operational as of

March 12, 1980. Future amendments to these Rules and Regulations shall take
effect on the date as specified in the order by which they are adopted.

RULE 13. Responsibility of Applicant - Nothing in these Rules and Regulations

shall be deemed to preclude the responsibility of the applicant to secure other
such permits as required by law.

RULE 14. Severability -~ If any provision of these Rules and Regulations or

the application of these Rules and Regulations to any person or circumstance
is held invalid, such invalidity shall not affect other provisions or applica-
tions of these Rules and Regulations, and to this end, the provisions of these
Rules and Regulations are severable.

RULE 15. Captions - Section titles and captions are provided for convenience
and shall not be construed to limit the applicability of the text to other .
contents. :

RULE 16. Immunity - The provisions of the Code of Civil Procedure, Section
1094.6 shall hereinafter be adopted and made applicable to the judicial review
of any decision of the Monterey Peninsula Water Management District or aay com-
mission, board, officer, employee or agent thereof.

RULE 17. Environmental Guidelines - The Monterey Peninsula Water Management

District Environmental Guidelines as raquired pursuant to the California En~ ' .
vironmental Quality Act shall henceforth be thuse guidelines adopted by the
State of California and published in the State Administrative Code, Title 14,

Section 15000 et. seq. and as these may be amended.

11—



REGULATION II. PERMITS

RULE 20. Permits Required

A. Permit to Create/Establish a Water Distribution System.

Before any person creates or establishes a water di;tribution
system, such person shall obtain a written permit from the
District. Persons who hold a valid permit for construction and
operation of such a water distribution system from the Monterey
County Health Department, prior to March 12, 1980, or a water
distribution syétém.in existence prior to that date operated by
a public utility, shall be deemed to have been issued a permit

in compliance with these Rules and Regulations. The expansion
capacity limit and system capacity of previously existing systems
shall be determined pursuant to Rule 40 (A).

B. Permits to Expand/Extend a Water Distribution System.

Before any person expands/extends a water distribution system,
such person shall obtain a written permit from the Distric: or

the District's delegated agent. The addition of any connection’
to a water distribution system shall be deemed an expansion or ex-

tension of that system. Any change in size,

location, or relocation of a connection or water-measuring device

which may allow increased water consumption, or any permit trayg:

fer pursuant to Rule 28 which may allow increased water consumption,

shall be deemed an expansion or extension of that system.

By 5.



A proper applicant for such sn expansion/
extension permit may be either the owner or operator of the water
distribution system, the prospective user of the preposed couanec—
tion as the real party in intereét, or any agent thereof,

RULE 21, Applications,

A. Application for Permit to Establisk /{r:ate a Water Distribution System,
The applicant shall submit the following:
(1) A completed written application in the manner and form pre-

scribed by the General Manager; and

-120= )



(2) by the District En=-

, onmental information as requi
vironmental Guidelines; and

(3) Proof of land use approval by municipal unit iﬁ'which éro—
posed system would be located; and

(4) A copy of application submitted to Monterey Coﬁnty Environ-
mental Health Department for éreation of a Water Distribu-
tion System; and

(5) The name and address of each responsible party; and

(6) The results of a pumping test, the cost of which shall be
borne by tﬁe\abplicant, and which shall be observed by a
Dist?ict representative or agent; and

(7) Applicable fees prescribed in Rule 60.

Application for Permit to Extend/Expand a Water Distribufion System.

The applicant shall submit the following:

(1) A completed written application in the manner and form prescribed
by the General Manager.
'(2). Préof of Building Permit by municipal unit in which extension
or expansion is proposed, or statement of need for proposed
expansion/extension.

(3) Applicable fees prescribed in Rule 60.

(4) _The comnection charge prescribed in Rule 24.

Application for Amendment to Permit.

The applicant shall submit the following:

(1) A completed written application in the manner and fofm pfeseribed

by the General Manager~under Rule 22 or Rule 23 as_appropriate
to the proposed amendment.
(2) The fee prescribed in Rule 60.

(3) The applicable connection charge prescribed in Rule 24.

=13~



D.). Application for Appeal.

(1) A complete written application in the manner and form prescribed
by the General Manager.
(2) The fee prescribed in Rule 63,

-13=-
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E. Application“ior Variance.

(1) A complete written application in the manner and form preseribed
by the General Manager.
(2) The fee prescribed in Rule 63.

(3) Applicable fees prescribed in Rule 60,

»

RULE 22, Action on Application for Permit to Create/Establish a Water Distribu-

tion System.

A. Process.

The General Manager shall review the application, and if he determines
the applicafion.té be complete, he shall act within thirty (30) days
subsequent to satisfaction of Environmental Review, to set a public
hearing by the Board on the application for such permit, and shall
notify the applicant in writing and give public notice of the hearing
date. If the application is determined to be incomplete, the Gen-
eral Manager shall notify the applicant concerning that information
in which the application is deiicient and request the appli-zant
to'submit that information. At the hearing, the applicant shall: ',

be entitled to present evidence in support of his application.
Interested persons may present evidence in opposition or support of
the application. The Board, in conducting the public heariag,7may
information required for its decision. The cost of such studies
shall be borne by the applicant; The Board may deny, approve,

or continue any permit based or: the minimum standards as szt forth
in Rule 21B and its finds pursuant to Rule 21C. The Board maY'
impose such conditions.on the permit that it deems necessary and o
proper. The General Manager shall no:cify the applicant within%““’f
thirty (30) days in writing by mail or in person of the Board

action taken; namely continuance, approval, conditional approval, .

_14-



or denial. WNotice of the action taken shall be deemed to have
been given when the written notification has been deposited in
the mail, postpaid, addressed to the address shown on the appli~
cation, or when personally delivereéd to the applicant or his
representative.

B. Minimum Standards for Granting Permit

(1) An application shall be denied unless it complies with each
of the following minimum standards:
(a) The application identifies at least one responsible
party who, at all times, will be available and le~
gally responsible for the proper performance of
those things required of a permit holder by this ’
ordinance; and
(b) The ability of the source of supply to provide water
complies with the standards set forth in Title 23 of
the California Administrative Code; and
(2) Every applicant as a condition to holding a permit pursﬁént to
this rule shall report annually by August lst in the form:and
manner prescribed_by the District, the quantity of watér?delivered
from each source of supply, total water produced, and average
daily number of connections in the system, and the number of .
new coﬂnections and disconnections, a map or maps of the gervice
area, and a listing of peymits filed in the previous water year
(July 1 to June 30) in each municipal unit, and the idént%ty and
address of each responsible party as of June 30th of the previous

water vear,

-15-



C. Findings.

The Board shall determine:

(1) Whether the system for which a permit is 80ughp would cause un~
necessary duplication of the same types of ser;ices by any exist-
ing system; and )

(2) Whether the permit would result in exportation or importation of
water outside or into the District,

(3) Whether thg permit would result in significant environmental
affects that cannot be mitigated by conditions attached to the
permit,

Notwithstanding the above determinations, no permit shall be granted

if the Board finds and determines that the permit:

(1) Will create an overdraft or increase an existing overdraft; or

(2) Will adversely affect the ability of existing systems to provide

water to users.

If éhe Board approves the permit, it shall establish an expansion

capacity limit, the system capacity and municipal unit allocation

for that water distribution system. The Board may impose other con-

ditions in granting the permit.

D. Aﬁendments to Permit.

No owner or operator of a water distribution system shall moding{add

to or change his source of supply, expand the system beyond the expansion

files an application to do so with the District and receives an. amended

ereation/establishment
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permit, Such applications shall be made pursuant to Rule 21, and shall
be investigated, considered, determined and acted upon on the same terms
and conditions as provided for the approval, conditional approval, or

denial of a permit, as provided in this rule.

~-16-
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RULE 23, Action on Application for Permit to Expand or Extend a Water Distri~

bution System.

A, Authority to Process Applications.

Applications to expand or extend a water distribution system and

applications for amended expansion/extension permits shall be

submitted to the General Manager. The General Manager shall.

process all applications and may issue the permit in accord

with the procedure set forth in Rule 23 B except when the

following applies,

1.

The General Manager shall not issue an expansion/extension
permit unless the applicant has previously obtained a
valid municipal or county building permit which will allow
the construction of an enclosed structure suitable for
human occupancy on the parcel for which the application is
proposed, unless the General Manager determines that

the expansion is reasonably required to satisfy the near
term potable water needs of the applicant.

The General Manager shall not issue any single expansion/
extension permit where such expansion or extension will
utilize a single water measuring device to provide

water to more than one user. Multiple users must seek in-

dividual permits pursuant to this Rule.

The General Manager shall not issue an expansion/extension
permit when the District Board has determined that the
water distribution system affected by that permit has reached

its expansion capacity limit as provided by Rule 40.
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4, The General Manager shall not issue an expansion/extension
permit when the municipal unit in which the expansion or
extension is to be located has exceeded its municipal
unit allocation for that water distribution system
pursuant to Rule 30.

5. The General Manager shall not issue an expansion/extension
permit when the General Manager determines such expansion
or extension is not reasonably required to satisfy the
near term needs of the applicant.

6. The General Manager shall not issue an expansion/extension
permit when any portion of the expansion or extension lies
outside of the affected water distribution system service
area.

7. The General Manager shall not issue an expansion/extension
permit until all fees and comnection charges are paid by,

or on behalf of, the applicant.

Determinations of the General Manager under this Rule, either issuing
or refusing to issue a permit, may be appealed to the Board pursuant

to Rule 70,

170



B.

Process.

The General Manager -ox--the--delegated-apent-of -the-Bistriet shall

review the application, and if he determines the application to be
incomplete, he shall request the applicant to submit additional
information. When the application is complete, tae General Manager
m=feleoated-Aoent shall classify any proposed connection as Residentia
Commercial, or Industrial as defined in these Rules. If such proposed
connection cannot be adequately categorized pursuant to existing data,
the General Manager may in his discretion define such connection as
either Resideﬁtiai, Commercial, or Industrial based upon the quantity
of anticipated water use by said connection. Determination of connec-
tion categorization by the General Manager may be appealed pursuant

to Rule 70, After each connection is categorized, and when the General

Manager -or-delegated-agent is authorized to act on the application,

pursuant to subdivision A of this Rule, he shall issue the permit

within thirty (30) days.
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Gv-—-Delepation--of -Rermit-Approvalr
“The--District-Board -may -delegate -in-writing -the-authority-of —granting

-permits--for-expanstor-or-extenstor of = water dtstriborton-sysresn—¢os
-the Building.-Inspector-of -the Gities -of -Garmel;-Bel -Rey -Oaksy Monterey;:
Paeifde Grovey--Seasidey -Sand -Gity - Marinae -and -the -Gounty -of-Montereys
Such-delegated-agent--shall-be-required tor
D--Process--epplicationa -forpermit -to-expand/extend-a-water—
distribution-system-pursvant o -Rule 23 -CAy -and Rute-23-¢BY.
(2)-- Transmit-daily to-the District -copids-of-all-permits-Lssued-
and-monthly a--summary -of -permits -lesued compiled-in-the
form -and--manner -presceribed -by--the-Distriet.,
(3)---Tender--daily -to--the District-all-expansion-surcharge-fees
collected pursuant-to--Rule -60--(3)-~ - -Expansion-surcharges
shall-be-tevied -as--a-connection-charge for-any -permit-
-affeeting -the--Gatifornia-Americen Water -Company Water -~
Bistribution-System~~-Fhe -fee -set--Fortir-tr Rule-60-¢3)-shatt
not-be charged--against-a permit-affecting any -other-water
distribution--gystem———-
Sueh-delegation-of--euthority -to--approve-permits may be revoked by ~the
Distriet--after-a publichearing by -actiomrof-the -Board vf Directors
| for-violetion-of-the requirements-of--being o deltegated agent vi it -the
Board- determines--that--the delegated -agent's -municipal -unit -has erceeded
' —i—t-s—maa—iei—éa—l--tmi-t~-a1-l-o-t-nteirt--pﬂr~eua1rt--t-o-~Ru3:e-~3G-.—-%ere-—bhé*&eiégate&';f?t
agent- processes--the- applicetion for-permity -the permit-process -fee-as-

preseribedin-Rule60:-(2)-shall be paid-to-his jurisdictions
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RULE 24, CONNECTION CHARGES

A. Determination of Charge

Each applicant for a permit to expand or extend a water distribution
system, including applicants seeking to relocate or change the size
of a connection or a water-measuring device and applicants for an
amended permit shall, prior to issuance of such permit, deposit with
the District a comnection charge calculated pursuant to this rule in
addition to the fees prescribed by Rule 60,

B. Calculation of Charge

The expansion/extension permit applicant shall provide the District
the assigned improvement value determined by the Municipal or County
planning or building department which relates to the building permit
necessitating the water distribution system expansion or extension.
A connection charge shall be calculated for such permit by multiplying
the assigned improvement value by the sum of .4% as follows:

(8 improvement value x .4% = $ comnection charge)
Where no assigned improvement value is available, or where the
General Manager determines that the assigned improvement value for a-
particular application does not reasonably relate to the projected value
or worth of the completed expansion/extension project, or where the
General Manager determines that the assignment improvement value for
a particular application does not reasonably relate to the value or
burden caused by the projected increase in water consumption, then
the General Manager shall either (1) propose an alternate improvement
value (which may be lesser or greater than the assigned improvement

value) and submit the question of comnection charge calculation to
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the Board pursuant to subdivision C of this Rule, or (2) levy a minimum
connection charge in the amount of $250 per residential connection,

and $500 per commercial or industrial comnection, upon the application
to expand or extend a water distribution system.

Connection Charge Hearing

Upon request of an applicant, together with the payment of any appli-
cable fee, or upon referral of the General Manager, the Board shall
conduct a hearing to determine the comnection charge due under these
rules and regulations. The Board hearing shall be conducted as a
variance pursuant to Rule 90. Following this hearing, the Board may
calculate the comnection charge upon the assigned improvement value,
the General Manager's alternate improvement value, or upon any other
improvement value which is warranted by the circumstances and which
would tend not to defeat the purpose of these rules and regulations.
The Board need not make the findings required by Rule 90(a), (b), or
(c) 2f the comnection fee is calculated upon either the assigned
improvement value or upon the alternate improvement value but shall
make those findings to substantiate any other improvement value selected.
The Board may take notice of prior comnection charges paid pursuant to
these rules and regulations by the applicant or his predecessor in
interest with regard to the parcel or parcels on which the expansion
or extension will occur and may adjust the applicable connection charge
upon equitable grounds.

Connection Charge Refunds

The connection charge paid by any applicant for an expansion/extension

permit under these rules and regulations shall be a fee retained by
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the District in consideration of, and as reimbursement for, the District's
costs for administration of the expansion/extension application, and for
the costs and expenses incurved by the District in planning for,
acquiring, reserving, and maintaining capacity in the wcter distribution
facilities existing or to be constructed within the District. Should

the Board hereinafter determine that the District will not undertake

any project to augment the water resources and service capacity within
the District, and if this Rule is subsequently amended to eliminate

or substantially abandon the connection charge required for future ex-
pansion/extension permits, the Board may, in its sole discretion, provide
for a refund of a portion of the comnection charge paid by any applicant.
The total amount of District monies subject to refund shall exclude all
expenses and costs of the District in planning for, acquiring, reserving
and maintaining capacity, and in administering the connection charge
program. The amount of refund, if any, shall be determined by the

Board at the time these rules are amended.

All refunds shall be determined strictly upon a pro rata basis, with

the sole variables being (1) the initial fee(s) paid by any one appli-
cant and (2) the total amount of monies to be refunded as determined by
the Board. No provision of these rules and regulations shall confer .a

right upon any applicant to receive a refund as provided in this part.
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- RULE -24- Cancellati if ied pursuant to these regula-

Applications - All permits

" tions which are not completed within one year of date of issuance shall expire one
year following the date of issuance. Persons whose permits have expired may re-apply

For a new permit pursuant to Rule 20. The General Manager may extend the time period
in increments of one year where failure to complete was occasioned by good cause. Com-
pletion, as used within this rule, shall mean the creation, establishment, extension,
or expansion of a water distribution system so that the system or expansion is capable
of delivering water for consumption.

RULE~§§~ Rehearing - Permission of the District Board shall be secured prior to re-
submission of any application denied within the preceeding twelve (12) months.

27
RULE -26- Revocation of Permit - The District Board may suspend or revoke any permit

issued pursuant to these Rulés ‘and Regulations whenever it finds any of the following:
(1) That any requirement or condition of éhe permit ié nof being met.
(2) That the permittee has violated any provision of these Rules and Regulations,
(3) That the permittee has misrepresented intentionally or negligently any
material fact in hisiapplication, or in any supporting documents, for his
permit.
28 o
RULE -29~ Transfer - Any permit issued pursuant to these regulations may be trans-
ferred from one person to another, but-met-from -one-location-to--another upon -
vritten notifieation to the District, except as follows:
(1) Permits may not be transferred from one location to another,
(2) Permits may not be transferred when the General Manager determinesi‘
within thirty (30) days of the written notification required by this
rule that the transfer may allow or facilitate increased water éonsuﬁp;
tion of a water distribution system.
Trrnasferred permits shall be subject to aiZ conditions attached to the
original permit. Applicants who are not allowed to transfer a permit under this
rule may apply for a new permit or an amendment to the existing permit pursuant
to Rule 23. Determinations of the Gemeral Manager under this Rule, either
allowing or refusing permit transfer, may be appealed to the Board pursuant to

Fule 70.
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RULE 29. Suspension of Permit - The General Manager shall suspend any permit issued

pursuant to these Rules and Regulations whenever he finds any of the following:

(1) Failure to report pursuant to Rule 22 B (2),.

REGULATION III. MUNICIAPL UNIT ALLOTMENT

RULE 30 Determination of Municipal Unit Allotment - Annually by on or about June 30,

the Board shall adopt a resolution establishing municipal unit allotments for each
water distribution system for the next water year. These allotments shall be deter-~
mined based on information regarding supply, demand, changes in jurisdiction, physical

boundaries and other factors.
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REGULATION IV. MONITORING

RULE 40. Determination of Expansion Capacity Limit.

A,

Determination of Expansion Capacity Limit,

Systems with a valid permit for construction and oper?tion of a water
distribution system prior to March 12, 1980 shall have an expansion capacity
limit equal to the maximum number of connections specified in that‘permit.
For those systems existing prior to March 12, 1980, where no maxiﬁum number
of connections has been specified, and for water utilities, the initial

expansion capacity limit of that system shall be based upon the following

formula:
Initial Expansion Capacity Limit =
System Capacity X Average Daily Number
Actual 1979 Production 1979 Connections

The General Manager, by applying the above formula, shall determine the
expansion capacity limit for previously existing systems and notify each

system of that number within thirty (30) days of the effective date of this

‘ordinance. Persons may appeal the General Manager's determination of

expansion capacity limit pursuant to Rule 70.

The expansion capacity limit of new systems shall be determined by the
Board pursuant to Rule 22 C. S
Expansion capacity limit of ény system may be amended by the Boa£é é§9n
request by the permit holder pursuant to Rule 22 D, Amendment ofiﬁégiA
expansion capa;ity limit shall be based upon changes in the sysﬁeﬁiﬁégaéity

of the water distribution system.



ANNUAL WATER DELIVERY SYSTEM REPORT

The General Manager shall annually by on or about October 1, compile

a report stating the quantity of water delivered from each source of
supply, the total water produced, the average daily number of connections
in the system, and the number of new connections in the system, and the
number of new connections and disconnections in the previous water

year for each water distribution system in the District. The General
Manager shall compile this report from the reports submitted by the
owner/operator of water distribution systems pursuant to Rule 22 B

(3) and other sources as appropriate. Such report shall be submitted to

the Board.
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C. Findings .

The Board of Directors shall hold a public hearing to review the annual
water delivery system report and other evidence as necessary, and deter-
mine if any water distribution system has reached or exceeded its ex-
pansion capacity limit. Where a water distribution system has reached
or exceeded its expansion capacity limit, the Board shall direct the
General Manager or the delegated agent to deny any application for
permit to expand or extend that system until the permit is amended.

D. Notification.

~‘;‘he General Manager shall, within thirty (30) days, notify all delegated
agent; and the owner/operator of the findings of the Board regarding any
water distribution system that has reached or exceeded its expansion
capacity limit. Notice of the action taken shall be deemed to have been
given when the written notification has been deposited in the mail,
poétpaid, addressed to the responsible party, or when personally delivered
to the applicant or his representative.

RULE 41. Review of Municipal Unit Compliance with Allotment.

A. Annual Water Demand Report,

The General Manager shall annually by on or about QOctober 1 compile
a report stating the amount of water delivered to users, the
number of new connections, and an estimate of the water demand from -

new connections in the preceding
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water year for each water distribution system in the Cities of Carmel,

Del Rey Uaks, Pacific Grove, Monterey, Sand City and Seaside and the
portion of Marina and the County of Monterey inside the District. The
report will further state the municipal unit allotueni for each water
distribution system determined by the Board for that year.

B. Findings.

The Board of Directors shall hold a public hearing to review the Annual
Water Demand Report and other evidence as necessary, and determine if the
previous water year's.water delivery to any municipal unit exceeds that
municipal unit's allotment for any water distribution system. Whéré the
water deliveries in the previous water year have beeu exceeded, or where
the Board finds that a municipal unit's usage exceed: any municipal unit's
allotment for any water distribution system, the Board cof Directors shall
suspend the authority of that municiapl unit to issue permits to expand

or extend that water distribution system and direct the General Manager to
-deny any application for permit to expand or extend that water distribu-
tion system.

C., Notification.

The General Manager shall, within thirty (30) days, nctify all municipal
units of the findings of the Board regarding municipal unit compliance

with that municipal unit's allotment. Notice of the action shall be deemed
to have been given when the written notification has been deposited in the
mail postpaid,'addressed to the municipal unit, or when personally delivered
to the municipal unit,

REGULATION V., WELL MONITORING

RULE 50. General Provisions of the Well Monitorivg Program - This regulation shall
govern the well monitoring program of the Monterey Peninsula Water Management District

and shall apply to those water wells located in uny ground water charge zone es—
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Water Management District Law,

RULE 51. Registration Process.

A, Authority to Process Registrations.

Well registrations may be submitted either to the General Manager or to
a delegated registrar holding authority as set forth in this regulation,
The General Manager shall process all registrations he receives. The dele~
gated registrar may process any registration he receives except late regis-
trations, or refer any registration to the General Manager. Any complete
registration not acted upon within thirty (30) days of completion shall be
deemed referred to the General Manager. The Distric: shall maintain a
current list available for public inspection of delegated registrars, to-
gether with the jurisdiction in which they are authorized to issue regis-
trations.

B. Process.
‘The General Manager or the delegated registrar of the District shatll
revie& the registration, and if he determines the application to be in-
complete, he shall request the well owner/operator to submit additional
information. When the registration is complete, and where the general
Manager or delegated registrar is authorized to act on the registration,
he shall issue the registration within thirty (30) days.

C. Delegation of Registration Approval - The District Board may delegate -

in writing the authority to process well registration. Such dele~- -
gated registrar shall be required to:
(1) Process registration of wells pursuant to Regulation V. .
(2) Transmit daily tc the District copies of any registrations

filed.

(3) TForward any late registration received. L
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Where the © legated registrar processes th\ﬁ%egistration, the fee
prescribed in Rule 62 shall be retained by the delegated registrar
except where the registration is late.

RULE 52, Registration Required - All existing or new wells located within a

ground water charge zone shall be registered by the owner and/or dperator with

the District or the District's delegated registra}. All existing wells shall bhe
registered pursuant to Rule 52 (a). All new wells shall be registered pursuant to
Rule 52 (b).

A, Existing Well Registration - On or before January 9, 1981, the owner and/or

operator of any existing well shall register such well by filing with the
District or the District's delegated registrar, for each such well: .
(1) A completed registration statement, of the form prescribed by the
General Manager; |
(2) An executed Declaration of Reporting Status, as more fully de-
scribed in Rule 54 (C); and
(3) The fee prescribed in Rule 62.
Registration of existing wells after the above date must be submitted to
the District along with the fee prescribed in Rule 62 (5). .

B. New Well Registration - No later than thirty (30) days following the comple~

tion of the well, the owner and/or operator of any new well shailfrégister
such well by filing with the District or the District's delegated registrar,
for each such well:
(1) The completed application form(s) required by the Monterey County
Department of Health prior to the issuance of é well construction
permit pursuant to County Ordinance No. 1967;
(2) An executed Declaration of Peporting Status, as more fﬁil&’described
in Rule 54 (C); and |

(3) The fee prescribed in Rule 62,
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Registration of new wells later than thirty (30) days following completion
of the well must be submitted to the District along with the fee prescribed
in Rule 62 (5).

RULE 53. Abandonment of Well - The owner/operator of a well that has been destroyed,

condemned or is permanently incapable of water production, shall file a notice of
abandonment with the District or the District's delegated registrar, within thirty
(30) days of such abandonment.

RULE 54. Reporting.

A, Reporting Required - Each.owner and/or operator of a well shall file

with the District a semi-annual water production statement of the form
prescribed by the General Manager on or before the 31lst day of January
and on or before the 31st day of July. The statement shall set forth
the water production for the preceding six month period excluding the
month in which the statement is due,

B, Reporting Status - The reporting status of a well refers to the compu-

tation method selected for calculating production on the semi-annual
water production statement, There siiall be three categories of re-::.
porting status:

(1) Land Use Method ~ Every owner and/or operator of a well

which is located on a parcel smaller than 2% acres or

which has a discharge opening smaller than two inches shall. ..
report by the Land Use Method as described in Rule 55 unless'
the owﬁer and/or operator elacts the water meter method,.

(2) Water Meter Method - Every cvmar and/or operator of a well

which is located or. a parcel larger than 2’ acres and which

has a discharge opening larger than two inches shall report

owner and/or operator elects the power consumption correlidtion

method.,
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(3) Power Consumption Correlation Method - Any owner and/Qr‘operator

of a well which is located on a parcel larger than 2% acres
and which has a discharge opening larger than two inches may

elect to report by the power consumption correlation method as

described in Rule 57.

>

C. Declaration of Reporting Status - In accordance with Rule 52, the owner

and/or operator of a well at the time of registration shall execute
and file with the District or the District's delegated registrar, a
Declaration of Reporting Status, or the form prescribed by the General
Manager, which shall include among other things, a designation by

the owner and/or operator of the reporting status of the well. The
owner and/or operator of a well may amend the Declaration of Reporting
Status from time to time by filing an amendment, along with the fee
prescribed in Rule 62, with the District or the District's delegated
registrar., The owner and/or operator of any well with a two inch (2")
or less discharge opening who enlarges that opening to more than twa "
inches %2"), shall file an amended Declaration of Reporting Status.

RULE 55. Land Use Method - Approximate water production of a well which is:located

on a parcel smaller than 2% acres or which has a discharge opening smaller than: . .
two inches (2"), will be computed based on land use information provided by the owner
and/or operaﬁof in the Semi-Annual Water Production Statement unless that owner-and/
or operator elects the water meter imnethod. Among other things, the owner and/or
operator of the well will report in the Semi~Annual Production Statement thé'use of
the land and the area and type of irrigation during the reporting period. = - -

RULE 56. Water Meter Method.

.

A. Water Meter Required -~ Each cwner and/or operator of a well who has*chosen

the water meter method in the Declaration of Reporting Status, shali in=-..
stall an approved water meter on the well according to the time table set

forth in this rule,
Y.



" B, Description of Method - Approximate water production of a well on which an

approved water meter is installed will be computed by the District from
the beginning and ending totalizer reading on the water meter during the
period as reported on the Semi-Annual Water Production Statement filed by

the owner/operator of the well, .

C. Water Meter Type ~ Water meters satisfactory to the District shall be

capable of recording to within an accuracy of 98%. The General Manager
shall maintain a list of meters satisfactory to the District. The water
meter shall also be equipped with a totalizer, susceptive to correction
only by changing mechanical gear equipment.

D. Configuration of Water Meter Installation - The water meter shall be installed

so as to permit access for such inspection and testing as the District
may, from time to time, deem necessary. The installation configuration
shall be in accordance with good design practices and, shall include the
following elements to insure meter accuracy:

(1) 'Eight diameters of straight pipe (no bends or valves) both "
upstream and downstream of the water meter, in order to limit
turbulence at the meter point; and

(2) A minimum of one foot increase in elevation of the pipé
from meter point to the discharge opening, in order to have
a full pipe at the meter point.

E. Timing of Water Meter Installation - In the case of an existing well for''-

which the owner/operator has elected the water meter method; the watéer -
meter shall be installed on or before January 9, 1981. 1In the caéé‘bff
a new well, for which the owner and/or operator has elected the water
meter method, the water meter shall be installed within one'month‘bff:ﬁ}
the completion of the well. In either case, the instailation of the
water meter shall be scheduled in such a time}y fashion as to permit*§i*

inspection and approval of the meter and the meter installation by Ehéf“f
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District or the District's delegated registrar W thin the prescribed time
period.

F. Maintenance of Accuracy - The owner/operator of a well electing the water

meter method shall maintain meter accuracy within approximately two percent
accuracy. It shall be the owner/operator:s responsibilit; to repair or

replace the meter. Such actions shall bé taken as necessary or where it

is shown by the District that the meter fails to comply with this specification,

RULE 57. Power Consumption Correlation Method.

A. Description of Method - Approximate water production of a well for which
the owner/operator haé élécted the Power Consumption Correlation Method,
will be computed by the District, provided the District is given access
by the owner and/or operator to a current power company or private contrac-
tor pump efficiency test complying with the minimum standards prescribed
by the General Manager, determining the kilowatt hours of electrical
power necessary to produce an acre feet of water from the well (KWH/AF),
together with the power company records of the consumption of kilcwatt: '
houfs witﬁin the reporting period. In electing the Power {(onsumption
Correlation Method on the Declaration of Reporting Status, the owner/ .-
operator of a well grants the DiStrict access to the power company -
records covering the well for the previous five years and as far into -
the future as the owner and/or operator shall elect this reporting... .-
method. By adjusting the KWH/AF factor for the well in accordance with
the pumping water level from observatién wells in the immediate area
during the reporting period, the District can compute water production '
by the following formula:

KWH consumed within reporting period = Acre Foot of Water Produced
KWH per AF (adjusted)

-29-



B. Pump Efficiency Test - The owner/operator of a well using the power consump-

tion correlation method must maintain on file with the District, a power
company or private contractor pump efficiency test for the well which -
has been conducted no more than two years previous to the start of the
reporting period to which the power consumption correlation method is

to be applied, and which complies with the minimum standards prescribed .

by the General Manager.

C. Electrical Units on Power Meter - The power consumption correlation method

can be used only if the well pump has a separate meter. If a double-
throw switch, drier or any other electrical unit is using the same power

| meter as the well pump, these units must be metered separately from the.
well, However, if the only other use of the power meter is a booster
pump motor, it can be included in the pump efficiency test.

RULE 58. Access to Wells -~ The owner and/or operator of a well shall allow access

to the well by the District or its delegated registrar for the purpose of carrying

out the %nspections and test related to registration, reporting, and water metersy '’
and for the purpose of carrying out other tests, studies, and investigations neceg;“*
sary and proper to the objects and purposes of the District, including investigations
of water quality and depth to ground water.

In any circumstance where consent to inspect has been sought but is refused or is-
otherwise unobtaiﬁable, the General Manager, or his designee, may obtain an inspection
warrant in accord with the Code of Civil Procedure, Section 1827.50 et seq., and may -
conduct such inspections as are necessary to enforce the provisicns of these Rules «<°

and Regulations of the District.

RULE 59. Well Construction Standards - In addition to the water well standards of
the State of California and the County of Monterey, ail new wells within the District
shall be equipped with a sounding tube. Where the well uses an electrical moter: pump,

that pump shall be metered separately from any other power use except hooster pumps,
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“RULE 60.

REGULATION VI. FEES

Permit Fees. Every applicant, excepting governmental agencies, shall pay

such non-refundable fees at time of application as follows:

RULE 61.

(1) TFee for Permit to Create/Establish a Water Distribution;System - %&gﬁﬁgﬁ%o
(2) Fee for Permit to Expand/Extend a Water, Distribution Sysieas - $5+68. $10.00
(3) Fee for Expansion Surcharge - Those fees established anunually, = on or about
July 1, by a resolution of the Board establishing the fees to be paid by new
Residential, Commercial, and Industrial users to pay for the projected
costs of the irrigation program for the four wells in lower Carmel
Valley.
(4) Fee for Amendment of Permit - $257007 $10.00.

Publication Fees - When other than a public agency, the maximum fees and

charges for publications shall be set forth below:

RULE 62.

(1) Copies of Rules and Regulations - $5.00.

(2) Copies of Environmental Guidelines - $5.00.

(3) Copies of permits and other materials - 10¢ per page.

Well Monitoring Fees - Every applicant, excepting governmental agenciasg; :

shall pay up to the maximum a non-refundable fee as follows:

RULE 63.

(1) Fee for existing well registration - $10.00.

(2) Fee for new well registration - $25.00,

(3) Fee for amendment of Declaration of Reporting Status - $25.00.
(4) Fee for late registration - $100.00 in addition to the above. .

Miscellaneous Fees - Every applicant excepting governmental agencies, shall

pay at time of application, a non-refundable fee as follows:

(1) Fee for appeal of determination - 2596 $125.00.
(2) Fee for variance - $25+00s $725.00

(3) Fee for short—term variance - $25+900. $75.00 Dl
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REGULATION VII. APPEALS
RULE 70. Appeals - Determinations of the General Manager er-deiegated-agent may
be appealed to the District Board, in writing, within seven (7) days after any such
determination. Such appeal shall specify in writing the grounds upon which it is
taken and shall be accompanied by the fee prescribed in Rule 63. Within thirty
(30) days of receipt of such appeal, the General Manager shall set a hearing on the
appeal before the District Board and notify the appellant and/or applicant in writing
of the time and place of the hearing at least five (5) days prior to the hearing and
give public notice of the hearing date. An appeal may be filed by the applic;nt, the
General Manager, or any other person. At said hearing the appellant and/or aﬁélicant
and other persons may present evidence concerning the appeal. The Board may deny,
approve or continue any appeal. The General Manager shall notify the appellant and/or
applicant within ten (10) days in writing by mail or in person of the Board actioﬁ
taken; namely continuance, approval, conditional approval, or denial. Notice of the
action taken shall be deemed tc have been given when the written notification has
been deposited in the mail, postpaid, addressed to the address shown on the appiica~
tion, or when personaily delivered to the appellant and/or applicant or his representa-—
tive. Unless the Board otherwise determines, any permit held by an applicant-for which
an appeal has been filed pursuant to these rules and regulations shall be deemed
suspended until the appeal has been resolved.

REGULATION VIII. PENALTIES

RULE 80. Registration -~ Violation of Rule 52 may subject the owner aﬁd/or operator -

of a well to criminal prosecution for a misdemeanor and punishmen® by a fine not
exceeding $500.00 per separate violatioh, pursuant to Section 348 and Section-360 of
the Monterey Peninsula Water Management District Law,

RULE 81, Metering - Violation Rule 56 may subject the owner and/or operator df'{'

a well to criminal prosecution for a misdemeanor and punishment by a fine not exceed--

ing $500.00 per separate violation, or by imprisonment in the County jail for a =
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pefﬁod not exceeding six months, or by both such fine and imbtisonment, pursuant. to
Sections 360 and 361 of the Monterey Peninsula Water Management District Law, -
RULE 82. Reporting - Violation of Rule 54 may subject the owner and/or operator
of a well to criminal prosecution of a misdemeanor and punishment by.a fine not
exceeding $500.00 per separate violation or by imprisonment in the County jail for
a period not exceeding six months, or by both such fine and imprisonment pursuant
to Section 361 of the Monterey Peninsula District Law.

RULE 83. Rationing Penalties - Violation of any provision of Regulation X, or any

provision of Rules 100 throdgh 104 may subject the extractor/user to criminal prose-
cution for a misdemeanor, and shall subject said persons to the assessment of the
following penalty for each and every violation:

A, First Violation: A written warning explaining the violation and cutlining

the rationing program and the penalties for future violations.

B. Second Violation: A fine of $100.00,

C. Third Violation: A fine of $500.00.

.D. For each additional violation, or for any flagrant violation: A fine of
$500,00 and the placement of a restrictor at the connection for the duration
of the water shortage emergency.

REGULATION IX. VARIANCES
RULE 90. Variance - The Board may, after holding a public hearing, in speciiic . -
cases, grant a variance from any provision of the standards incorporated into these
rules and regulations whenever it finds: (a) that special circumstances exist in a
particular case, and (b) that practical difficulties of unnecessary hcrdship would
result from the strict interpretation and enforcement of any such standard, and (c)
that the granting of such a variance would not tend to defeat the purposes of these
rules and regulations. The Board may place conditions upon such variances,
Each application for variance concerning Regulation X, Rules 100 - 104, and conéern—

ing Rule 83 shall be processed pursuant to the provisicns of Rule 92,
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RULE 91. Short Term Variance ~ Notwithstanding any other provision of these rules

and regulations, the Board may, after holding a public hearing, in specific cases,
grant a short term variance from the provisions of Rule 23, "Permits to Expand or
Extend a Water Distribution System'". A short term variance may only be granted when
the Board finds:

a. That special circumstances exist in a particular case, and

b. That practical difficulties or unnecessary hardship would result from the

strict application and enforcememnt of Rule 23, and
c. That the grant of such-a;short term variance would not tend to defeat the
purpose of these rules and regulations.

The short term variance shall not be valid beyond the date specified within the Board
order, and in no instance shall a short term variance be granted for a term exceeding
365 days. During the term of a short term variance, the applicant may further gpply
for a permit pursuant to Rule 23 a variance pursuant to Rule 90, or a further
short term variance pursuant to this Rule 91.
The grant of a short term variance shall not confer a property interest upon the grantee.
Each short term variance is subject to revocation during its term without cause, without
hearing, upon 10 days notice, and in no event shall the short term variance ¢onfer a
'right to obtain or use water upon expiration of the variance term. Any use of water
following expiration shall be deemed to be unauthorized. The Board may place such
further conditions upon the grant of a renewed short term variance as it deems proper.
Any connection which is the subject of én expired short term variance, and which‘ééﬁ‘b
nection is not the subject of éurrent permit pursuant to Rule 23, a current variance
pursuant to Rule 90, or a current short term variance pursuant to Rule 91, Shéil’bé?
removed by the responsible party of the water distribution system no later than 15 days
after receipt of an order from the General Manager.
Each applicant for a short term variance shall (1) acknowledge that the grant of ‘such
variance does not confer a right to obtain or use water upon expiration and/orVKQVOﬁg

cation of the variance, (2) each applicant shall consent to the physical removal of
=34



the  connection upon expiration of the short term variance, and (3) each applicant

r

shall agree to pay any applicable fee pursuant to Rule 60 in the event said short

term variance is granted by the Board.

RULE 92. Rationing Variance - The General Manager, or his designee, upon application,

may grant variances from the prescribed standards seg forth in Regulation X, Rules 100~
104 and in Rule 83. The General Manager, or his designee, may further grant variances
from the rules set forth above without formal application by any extractor, user, or
owner/operator when such variance shall be consistent with the District rationing and
water conservation goals. Variances shall be granted where a strict application of
these rules would cause health or safety problems, and may be granted in cases con-
cerning hardship, or extreme circumstances. Variances shall further be granted from
the penalty assessments of Rule 83 insofar as such violations can be shown to have'
been caused by a leak not previously identified.
Applicants seeking a variance pursuant to this Rule shall submit the form prescribed
by the General Manager and pay the fee set forth in Rule 63. All determinations made
by the Geéneral Manager, or his designee pursuant to this Rule, shall be reviewed -
pursuant to Rule 70, "Appeals", and shall not be reviewed pursuant to any other variance
provided in these Rules and Regulations.

REGULATION X, RATIONING AND WATER SHORTAGE EMERGENCIES -~

RULE 100. Determination of Water Emergency

A, Water Availability Report

The General Manager shall annually by May 1 compile a report u?icﬁ'analyzés
rainfall in the preceding twelve (12) months and which estimat:z: the amount
of water in reservoirs and aquifers available for us2 by each wé;arfdisi
tribution system. The report shall also include a summary of op:vatipn’
equipment status submitted by each water distribution ucility including,
but not limited to: all wells and pumps, transmission mains, treatment
plants, pumping stations, auxiliary reservoirs and tanks. The rzport

shall further evaluate the projected demands of water distributicn Sysieris
-35~



and determine the number of months that the water available for use will
support the projected demands. |
If equipment failures or other emergencies reduce the long term delivery
capability of any water distribution below current demand;rates, ;he
General Manager shall also compile a watér availabilitykreport for such
system,

B. Findings
The Board shall hold a public hearing to review the wafteér availability
report. Based on thié febort and other evidence, the Board shall deter-
mine if the water in storage for any water distribution system is less
than that needed to meet the projected demands of that system, Where
such a finding is made, the Board shall direct the General Manager to
institute an active conservation program and institute active voluntary
rationing for all users within that system and may declare a water supply
emergency., Where the Board determines that any water distribution system
has inadequate supply capacity to meet current (daily) or near-term
(monthly) demand, the Board shall declare a water emergency and by emét-
gency ordinance activate the rationing (Rule 101), connection merétorium'
(Rule 102), and mobile water source, (Rule 102) rules set forth in these
Rules and Regulations.

C. Notification

Every ordinance adopted pursuant to this rule shall comply with .:-<tions
118-332 of the Monterey Peninsula Water Management District Law. Tha:
General Manager shall also publish notice of any hearing to adopt such
water emergency ordinance and shall notify all menbar unfts, water distri-
bution systems, and where applicable to a public utility, iro California

Public Utilities Commission.
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RULE 101. Rationing

A, Initial Phase Determination

Upon declaration of a water emergency, the Board shall further evaluate
the delivery capability of each water distribution system subject to such
emergency and assign an initial rationing phase to that water distribution

system.,

B. Criteria for Phase Change

The determination of each rationing phase is to be at the discretion of
the Board. Restrictions ana limitations shall be intended fo bring water
use into parity with the production capability of each water distribution
system, |

C. Phase I: 0dd Day/Even Day Rationing

During Phase I, (off-day, even-day rationing), extractors and users with
even street numbers shall not water outside on odd number days, and ex-
tractors and users with odd numbers shall not water outside on even number
days. For Lsers in the City of Carmel, users to the north of Ocean Avenue
shall not water on odd number days, and users to the south of Ocean Avenue
shall not water on even number days. All other un-numbered street addiesses
shall not water on odd number days.

D. Phase II: Maximum Usage Rationing

At the time the Board declares a water emergency, it shall snecify maxi~
mum usage rations for residential and non-residential users for each
water distribution system. The Board shall also specify maximum uSagé“f
rations for each owner/operator or extractor of a well or water gathering '

facility. The Board may adjust these standards from time to time during

any declared emergency to correlate rations, actual wszier use, and produc-
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tion capability for any water distribution system, or for the ground water

basin as a whole.

E. Calibration of User Rations

The ration for individual users shall be determined as follows:

(1)

(2)

(3)

Residential Connections ~ Upon declaration of a water emergency,

the General Manager shall conduct a survey of all residential
connections to determine the number of persons permanently re-
siding at each(res;dential connection. The results of this survey
will be submitted to the water distribution system or systens

and each system will record this data as a part of its billing
records. In cases where the user fails to respond to :he survey,
the General Manager will submit an assumed household size of

one person for that connection to the water distribution system.
Notification shall be sent to any such user of this action.

The user's ration shall be determined by multiplying the number
of.permanent residents by the per capita ration established by.
the Board.

Non~residential Connections ~ Upon declaration of a water emergency,

the water distribution System or systems shall provide to the
District a report stating the average consumptioc:. in the prior
calendar year for each non-residential user. Each water distri~
bution system will further record this data as part of .ts billing
records. The user's raticn shall be determined by multipiying =™ "
the average usage by tpe percentage ration established by the

Board.

Ration Adjustments ~ The District shall nctify each water distri-~"
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(4)

(5)

bution system of the name, address and adjustment for each variance
granted, or for each correction to the listing of user information.
The water distribution system shall record this data as part of

its billing record.

Phase Change Adjustment - The District shall notify each water

distribution system of changes in the phase and the adjustment
to the ration. The water distribution system shall record this
data as part of its billing record.

Private Wells - Upon declaration of a water emergency, the General

Manager shall determine water rations for each extractor. Such
ration shall be determined by multiplying the historic reported
usage from the extractor's well by the percentage established by

the Board.

F. Review of Compliance

1

(2)

Usage Monitoring - Upon receipt of the user data set forth in

paragraph E above, each water distribution system shall c¢learly ' =
indicate upon each connection bill both the ration and actial
water use during the previous billing period. The water distri-
bution system will, at the end of each billing cycle, revicw all
accounts for compliance and shall report to the District the

name, address, water usage, and coverage of each user exceading

its ration. The General Marager shall review ‘he semi-annual
extraction report and list those well owners who have violated

this rationing provisiédn.

Determination of Compliance - The General Manager shall :-view:
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the list of users, extractors, and owner/operators not in compli-
ance with the rationing order and shall determine those persons
to be penalized for non~compliance. All users, extractors, and
owner/operators &ho use more than the prescribed allotment for
the previous billing shall be penalized unless a variance has

been granted or a finding is made that assessment of a penalty

is warranted.

RULE 102. Moratorium on New Connec;ions - During a water emergency the authority
of the General Manager -and--delegated-agents to issue permits to expand or extend a
water distribution system pursuant to Rule 23 shall be suspended. New connections
may only be authorized by the Board under the variance procedure described in
Regulation IX, Rule 90 and 91.

RULE 103. Regulation of Mobile Water Distribution Systems During a Water Emergency -

During a water emergency, no person, extractor, owner or operator shall operate a
mobile water distribution system without first securing a written permit from the
District. Applicatioés for establishment of a mobile water distribution system shall be
made pursuant to Rule 22 and shall be investigated, considered, determined, and

acted upon on the same terms and conditions as provided for the approval, conditional
appreval or denial of a creation'establishment permit.

RULE 104. Regulation of Well Owners/Operators and Extractors - During a water

emergency, each owner/operator or extractor of a private water well or other water-
sathering facility shall comply with the provisions of this Regulation, Rules 100-104
as they relate to such well. The Board shall specify maximum water extractions for
21l such wells.

.

REGULATION XI. ENFORCEMENT

RULE 110. General Enforcement -~ The General Manager is charged with the enforcement

of these Rules and Regulations, and all other policies adopted by the District. To

0
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meet this charge, insofar as inspection of property may be necessary, and in any
circumstance where consent to inspect has been sought but is refused or is other-
wise unobtainable, the General Manager, or his designee, may obtain an inspection
warrant in accord with the Code of Civil Procedure, Section 1822.50 et seq., and

may conduct such inspections as are necessary to enforce these Rules and Regulations.

RULE 111. Charges and Penalty Assessments — The General Manager may bill and cecllect

all charges and penalties assessed pursuant to these Rules and Regulations.

RULE 112, Administration of Rationing Penalties ~ In addition to the authority set

forth in Rule 111 above, upon approval of the Board, any water distribution system
may contract to bill and collect penalties due the District. Further, upon order

if the District, each water distribution system shall install and/or remove water
restrictors as required by these Rules and Regulations.

RULE 113. Liens - The General Manager, upon approval of the Board, may, as an
alternative to any other enforcement action, collect charges and penalties due the
Districtiby making the same a lien upon the real property and collectible at the same
time and in the same manner as taxes and assessments are so collected upon such

property.
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Decision No. 92793 MAR i §§8i

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's
own motion into the operations,
practices, service, equipment,
facilities, rules, regulations,
contracts, and water supply of the
MONTEREY PENINSULA DISTRICT OF
CALIFORNIA-AMERICAN WATER COMPANY,
a corporation, and of RANCHO DEL
MONTE DIVISION OF WATER WEST
CORPORATION.

FREDERICK J. BENN
& LELIA IM. BENN,

Complainants,
VS!
CALIFORNIA-AMERICAN WATER COMPANY,

Defendant.

ENTERPRISE CANNERY, a partnership
consisting of WILLIAM V. SHAW and
MARY MORSE SHAW and ANSEL ADAMS

and VIRGINIA ADAMS as trustee under
that Declaration of Trust dated
January 9, 1974, as amended, and
SEBASTIAN SOLLECITO,

Complainants,
Vs,

CALIFORNIA-AMERICAN WATER COMPARNY,
a corporation,

Defendant.

B g WL WP T S NP NP N S L N NG N L N L L N St St Wil Mt Nl N Pt Mo Mgl St S sl St N N et S Mo Nl vt i’

. Case No. 9530
(Filed April 3, 1973)
Petition for Modification of
Water Rationing Plan
Filed November 9§, 1972)

Case No. 10006
(Filed November 17, 1975)

RECEIVED
MAR191981
MR W M.D,

Case No. 10083
(Filed April 19, 1876)



Bryant H. Prentice, Jr.,
Complainants,

vVS. Case No. 10088
: (Filed April 21, 1976)

Monterey Peninsula District of A -

California-American Water Company,

a corporation,

Defendant.

SAMUEL URCIS and DORY URCIS,

Complainants,
Case No. 10173

(Filed September 15, 1976;

amended January 17, 1977)

(Rehearing granted June 7, 19

VE.

CALIFORNIA-AMERICAN WATER COMPANY,
a California corporation,

Defendant.

Application of SANTO COFPUCCIO for

a variance from the restrictions of
Ordering Paragraph 4 of Decision

No. 84527 to permit move of existing
meter tec new location.

Application No. 57185
(Filed Mareh 28, 1977)

e i N WV NSNS W NP VL SN WP L S N R N R NP P R AR WP P NP T P

ORDER MODIFYING DECISION NO. 89195

We have been informed that the Board of Directors bf»thé‘
Monterey Peninsula Water Management District (District) has
adopted a policy under which that agency would exercise first
review authority on requests by California-American Water Company
(Cal=Am) or 1ts potential customer for authority to extend service
bevond its service area boundaries.

It is our opinion that this policy is in keeping with our
finding in Decision No. 89195 that: ‘ ' :

"17. The rate and nature of growth 1in the

Monterey Peninsula, like the management of water
rescurces, 1is an area-wide concern. Because

A



L/pm Case No. 9530 et al.

Cal-Am's water supply is sufficient to accommodate
growth within its Monterey Peninsula District
service area, the extent and nature of the growth
can most appropriately and effectively be deter-
mined by the responsible local government agencies.
and not by elither Cal-Am or by this Commission
through restrictions on water service connections
and main extensions.”

Section 118-363 of the Water Code-Appendix provides
as follows:

"No person, owner, or operator shall establish,

extend, expand, or create a water distribution system

unless and until the approvel of the board is first

obtained in writing. For the purposes of such approval,

the board may adopt such rules and regulations and ' '

establish such forms for such applications as are

necessary and proper. The board may provide by ordinance

for exceptions to the requirement for approval for sys-

tems furnishing domestic water to three or fewer parcels

or lots in the district."

Clarifying which agency has first review authority should
be helpful to Cal-Am and other Interested parties as well as avoid
duplication of effort by our staff and that of the District.

We will indicate our concurrence with the District's policy
by modifying ordering paragraph 6 of Decision No. 89195. We do
not believe a public hearing is necessary, however, we are making
this order effective in 30 days to provide any party an opportunity
to request a hearing. Therefore,

IT IS ORDERED that: , ‘

Ordering paragraph No. 6 of Decision No. 89165 is modified
to read in full as follows: -

"Cal-Am shall not extend water service beyond

the boundaries of its present service area in the
Monterey Feninsula District without pricr Commission

L)



L/pm Case No. 8530 et al.

approval. A reguest fovr

such spproval shall be made by
advice letter g&nd ghall include a copy of the approval
of the Monterey Peninsula Water Management District
pursuant to Water Code-Appendix, Section 118-363."

The eifective date of this order ghall be 30 days from the

date hereof. R 47 1901
Dated

Certified oz o Trve Copy
gf%haé?ngmai
z
Tt e /??/c - Bep

JTUR, PU BLIC Ja Sk }f‘%‘é%ﬁi{y" e
T’a o? CALIFORNA

> at San Francisco, California.

JOHN R ORYSON
President
RICIAARD D CRAVELLE
LEONARD &1 CRIMES, JR
VICTon CLLVe
Commisionsn



EXHIBIT C

4

EMERGENCY WATERSHED PROTECTION

Estimating Unit Prices *

For Use In DEC2219

Damage Survev Reports

1980 OPOW

UNIT PRICES 1/

REPAIR ITEM

EASY NORMAL DIFFICULT

Sediment Removal $ 2.75/cy $ 6.00/cy $ 10.50/cy
Bank or Levee Restoration

(Compacted Fill) 2.00/cv 3.00/cy 5.00/cv
Vegetation 560.00/ac 1250.00/ac 1900.00/ac
Pipe and Wire Revetment

"Single Row . 34.00/f¢ 48.00/ft 59.00/f¢

"Double Row 7, : 47.00/fF¢t 63.00/ft 78.00/%¢

|

Rock Rip Rap .

(includes shaping and bedding)

"Loose 30.00/cv 35.00/cv 45.00/cv

‘Grouted 75.00/cv 90.00/cv 115.007cy

*Gabions 80.00/cv 100.00/cv 120.00/cv
Concrete

(includes steel, earthwork
and drainage)

'C}]anngl Paving ’ 225.00/(‘\' 280.00/cvy 'Vﬂ?ﬁf?.i}ﬁ{(“,‘
‘Double Reinforced 350.00/cv 475.00/cv 600. 00/ ¢y

*  Spee important qualifving notes on sheet 2.

1/ These columns refer to site conditions and e
availabilitv of construction materials 3780
_]_



EMERGENCY WATERSHED PROTECTION

Estimating Unit Prices

Note carefully the following conditions when using this cost data:

1.

These prices are based on bid abstracts from 1978 and 1979
prices for emergency repair work.

These estimate prices are intended only for developing
cost estimates on 1980 Damage Survey Reports.

These prices include:

Mobilization

Site Preparation

Miscellaneous Earthwork

Bedding and Drainfill (when required)
Site Cleanup

n oan o

Easy sediment removal would be considered on-site disposal
with off road equipment.

The unit price for single pipe and wire includes tie-backs
at regular intervals. Only the length along the channel
need be measured.

Tie~backs for double pipe and wire have not been included
and this should be added if the situation creates water
behind the pipe and wire.

In addition to site conditions and material availability,
the job quantitv should be taken into consideration (i.e.
small quantity-higher unit price, large quantitv-lower
unit price).

These estimating prices should not be used to make engineer's
estimates for contracting purposes. If necessary revised unit

price guidelines can be issued.

3/80
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TELEPHONE ADVICE

Attorney: 'iéf?7ﬁf'
Date: 5/ % 2. B
13 H

Advice Letter:

Person Requesting Advice

Ao o (A lé&/@"w A -

SF .
Telephone: {?%f?}’?w§5%~i7§i?f>

Al A Ca b =L AD Lrn
Question:

o fwf)/i PN and / x»f/é %ﬂ‘m (A (f{,j:fi{y (jé}/?’)»’\%},é‘f/’f i”‘/('% -
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State of California

Memorandum

To . Barbara A. Milman Date . April 21,

Diane Maura Fishbu?

From : FAIR POLITICAL PRACTICES V%c\a&%lggwwu

Subject: Alexander T. Henson - Cal-Am Conflict

The lawyer for Cal-Am Water Company mailed to us a copy of
their protest to Alexander Henson regarding his activities on the
Board and in their pending litigation (copy attached). 1In his
letter, Mr. Weiss points out that Mr. Henson did not tell us that
a principal element of the litigation is Mr. Henson's attempt to

establish that Cal-Am's management has acted improperly or unreason-

ably. He states that this is also an issue before the Board as

it determines, among other things, whether certain District activities

should have been undertaken and paid for by Cal-Am.

The "nexus" test was the basis for our analysis in the Henson

advice letter. We advised Mr. Henson that he would have to disqualify

himself on all decisions affecting his clients. Since he does
not have a financial interest in Cal-Am, he would only have to
disqualify himself from decisions which affected Cal=-Am 1if they
also affected his clients in a manner differently than the public

generally.

On the issue of Cal-Am's management practices, it is a difficult

question whether the "nexus" theory would require disqualification.
If it were a clearly identifiable issue before the Board and in
the litigation, disqualification would probably be required. Of
course, this depends on the extent to which the Board's decisions
could have an influence on the court decision. This may be too
speculative to reguire disgualification under these circumstances.

On the other hand, the issue of Cal-~Am's management practices
may not be a clearly identifiable issue either before the Board
or in the lawsuit. Mr, Weiss states at the top of page 3 of his
letter that the Board was considering a matter which "translates
into an investigation into the competence and reasonableness of
Cal-Am's decision-making processes." If it is a matter of opinion
as to whether the issues being litigated are also before the
Board, it may be difficult to find the requisite "nexus."

I recommend that we don't do anything now based on this

letter. I imagine we will have to face the issue either by way
of a complaint or further advice requests from Mr. Henson.

DMF:plh.7-4




LeEnarD G. WEISS

LAW OFFICES OF

7 STEEFEL, LEvitt & WEISS
N A PROFESSIONAL CORPORATION
a?{% ié SS 3% ?5 E EMBARCADERO CENTER, 2874 FLOOR
o ToEE " SAN FRANCISCO 4111 TELECOPIER
{415} 397-7802

(a158) 788-0900
IN REPLY REFER TO:!

April 12, 1982

HAND DELIVER

Alexander T. Henson, Esqg.
26485 Carmel Rancho Blvd.
Carmel, California 93923

Re: (1) Reimers v. California-American Water Company
Monterey County Superior Court No. M 10822
(2) Board of Directors, Monterey Peninsula
Water Management District ‘ ‘

Dear Mr. Henson:

This letter is written to you on behalf of our client,
California-American Water Company ("Cal-Am"). We write to
you in your dual positions (1) as counsel to the plaintiffs
in the above-captioned Reimers litigation against our client
and (2) as a member of the Board of Directors of the Monterey
Peninsula Water Management District ("District") which has
certain regulatory powers which directly impact upon our

"client.

In our opinion these two positions cannot be separated
and they result in an irreconcilable conflict of interest
which must he resolved immediately. The conflicts result in
serious violations of your duties as an attorney and a
patent violation of Government Code Section 87100.

By way of summary, among the more obvious bases for
these serious charges are the following:

1. You have a direct, personal and material economic
interest in the outcome of the Reimers litigation.

2. As a District Director you are in a position to
obtain information uniquely available only to the District.
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STEEFEL, LEviTT & WEISS

A PROFESSIONAL CORPORATION

Alexander T. Henson, Esqg.
April 12, 1982
Page 2

More significantly, you have every motive to cause the
District to take actions which would benefit you and your
clients in the Reimers litigation even if they are not in
the best interests of the District. As counsel in the
Reimers case you cannot possibly be objective about matters
before the District Board which affect Cal-Am and you
prejudicially taint all past and future District actions
vis-a-vis Cal-Am in which you participate. The public
cannot possibly be well served where the regulator and
regulated are directly involved in litigation; your dual
role causes that result to the great detriment of the
District's taxpayers.

3. You have seriously misused your office as a
District Director in presentations you have made to the
Court in the Reimers case.

We understand that your attorneys' fees as counsel in
the Reimers litigation are, at least partially, contingent
upon your successful prosecution of that case. Accordingly,
like your clients, you stand to gain material economic
rewards if you should prevail in that litigation. As a
corollary, it is in your direct economic interest to exploit
all District powers and sources of information from which
you might draw any implications potentially adverse to Cal-
Am in Reimers.

In the Reimers case you take the position, inter alia,
that Cal-Am's management has been negligent in the conduct
of the affairs of its business. It is, therefore, your
professional responsibility as an advocate in Reimers and
consistent with your personal economic advantage and that of
your clients to demonstrate in any possible way the existence
of such purported negligence or any other claimed malfeasance

by Cal-Am.

As a member of the District Board of Directors you have
been and will continue to be in a position to inquire into
Cal-Am's past and present management practices and policies.
In fact, you are presently engaged in just such an endeavor
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as a member of the District's so-~called "Demand Management
Committee." One recent inquiry by that Committee, we
understand, is whether some or all of the activities under-
taken by the District should have previously been undertaken
(and presumably paid for) by Cal-Am. That translates into
an investigation into the competence and reasonableness of
Cal-Am's decision-making processes. It is obvious that you
could use your position in this inquiry to benefit your
clients in the Reimers litigation.

In fact, any past or future investigations, findings or

conclusions by the District relative to Cal-Am, no matter
what their factual support or lack thereof, hold the potential
of providing to you information and arguments for use in the

. Reimers case adverse to Cal-Am. Literally every facet of
the District's work which relates to Cal-Am provides you
with the opportunity to shape the District's findings and
decisions in a fashion which could materially enhance your
position in the Reimers litigation. At the same time your
obvious bias taints every District decision in which you
participate. Further, should you lose the Reimers case you
will then have every motive to seek various forms of retribution
against Cal-Am in your continuing role as a District Director.

There could be no more ripe nor obvious example of your
misuse of your District office than will be found in the
Motion to Sever which you have just filed in the Reimers
litigation. In your personal Declaration filed in support
of that Motion you have the audacity to tell the Court in
the opening sentence that "I am a Director of the Monterey
Peninsula Water Management District" and to go on to state
that "[i]ln that capacity" you are "aware that the District
is considering"” creation of a zone of Improvement in which
the "central issue . . . is the question of who will pay for
what proportion of the, costs of improvement." This Declaration
demonstrates beyond peradventure two classic reasons why
conflicts of interest give rise to sanctions in this state:
First, you openly attempt to influence the Court by virtue
of your public office and you compound that grievous error
by advising the Court of what might be charitably described
as "inside" information. Secondly, the interrelationships
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between (a) your membership on the District's Board of
Directors, (b) your role as counsel in your litigation
against Cal-Am, and (c) your personal pocketbook, are made
apparent for all the world to see. This is not just the
"appearance" of a conflict; it is the real thing.

California Government Code Section 87100 states:

"No public official at any level of
state or local government shall make,
participate in making or in any way
attempt to use his official position to
influence a governmental decision in
which he knows or has reason to know he
has a financial interest."

There is, in addition to this statutory imperative, an
obvious moral and ethical conflict in your dual roles and in
the abuses which have already occurred. See the American
Bar Association Model Code of Professional Responsibility
which contains various provisions proscribing your conduct
in this matter: e.g., Canon 8 and Disciplinary Rule 8-

101(A) (1) and (2) and Canon 9 and Disciplinary Rule 9-101.

The Reimers litigation creates in you precisely the
type of "financial interest" referred to in Government Code
Section 87100. See Govt. C. § 87103. 1In addition, your
actions on the District's Board may materially benefit your
clients "in a manner differently than the public generally."
As an example, you will undoubtedly attempt to use in the
Reimers litigation any information or finding made by the
District which is in ahy manner negative in its implications
about Cal-Am's management. You thus have every motive to
see that such findings occur and, by virtue of your position
on the Board, have the ability to do so.

We have recently been made aware of your correspondence
with the California Fair Political Practices Commission. We
note that the FPPC was not advised that a principal element
of your approach to both the Reimers litigation and your
work on the District's Board is to attempt to establish that



= v

STEEFEL, LEvIiTT & WEISS

A PROFESSIONAL CORPORATION

Alexander T. Henson, Esqg.
April 12, 1982
Page 5

Cal-Am's management has acted improperly. Had that subject
been presented to the FPPC then the Commission's advice
would necessarily have been different. Obviously, no
immunities can result since you have failed to present to
the Commission all of the relevant facts. See 2 California
Administrative Code, Section 18320(b).

In our view the only possible solution to this self-
induced dilemma is for you to resign from both positions.
No other action will assure the District of its right to an
objective and untainted Director and the Court and parties
in the Reimers case of a plaintiff's counsel who is pursuing
his role with appropriate motives.

As must be apparent, we consider this a matter of grave
importance. Unless you immediately resolve these conflicts
by resigning from both positions we will have no choice but
to present this matter to the Court and to such public
agencies as may be appropriate.

Very truly yours,

LGW:par Lenard G. Weiss

cc: David Laredo, Esqg.

Bruce Buel, Manager

Monterey Peninsula Water Management District
Members, Board of Uirectors,

Monterey Peninsula Water Management District
State of California ;

Fair Political Practices Commission

Attn: Diane Maura Fishburn, Esqg.



