
California 
Fair Political 
Practices Commission 

Gary L. Berrigan 
P.O. Box 618 
Blue Lake, CA 95525 

Dear Mr. Berrigan: 

March II, 1986 

Re: Your Request for Advice 
Our File No. A-86-045 

Thank you for your letter requesting advice concerning your 
duties under the "revolving door" provisions of the Political 
Reform Act (the Act).11 

FACTS 

You have been employed as a Coastal Program Analyst II for 
the California Coastal Commission in its North Coast District 
office. You have recently accepted employment with the County 
of Mendocino as a Planner II. Your duties with the County will 
involve working on its coastal program. As an employee of the 
Coastal Commission since 1977, your work involved certain 
aspects of projects located in Mendocino County. 

Under the Coastal Act, there are three district planning 
phases which are subject to the jurisdiction of the Coastal 
Commission: the land use plan, the approval of zoning pursuant 
to the provisions of the general plan, and specific coastal 
development permit approval. From 1977-1981, your duties as a 
Coastal Commission employee included assisting in the 
preparation of the Mendocino County land use plan and 
performing coastal permit analysis for projects along the 
Mendocino coast. From 1980 to the present, your duties were 
permit analysis for projects located in Humboldt County, and 
lead local coastal program planner for the County of Humboldt 
and the cities of Trinidad, Arcata, and Eureka in Humboldt 

11 Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. 
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county and the city of Fort Bragg in Mendocino County. On 
occasion during the last two years, you have also performed 
permit analysis for projects located in Mendocino county. 

Mendocino County has hired you to prepare the zoning phase 
of its local coastal program. You anticipate that you will 
also have two other areas of responsibility. You will be 
required to review coastal permit applications to determine 
whether they are consistent with the County's adopted land use 
plan. You will also be responsible for a Coastal Conservancy 
lot consolidation project in the Point Cabrillo area of the 
Mendocino coast. 

QUESTION 

You have asked whether, as a former Coastal Commission 
employee, there will be any restrictions on your participation 
as an employee of the county of Mendocino, in the following 
matters: 

(1) The zoning phase of the County's local coastal program. 

(2) Coastal permit applications. 

(3) The Coastal Conservancy lot consolidation project in 
the Point Cabrillo area of the Mendocino coast. 

ANALYSIS 

Sections 87401 and 87402 provide: 

87401. No former state administrative official, 
after the termination of his or her employment or term 
of office, shall for compensation act as agent or 
attorney for, or otherwise represent, any other person 
(other than the State of california) before any court 
or state administrative agency or any officer or 
employee thereof by making any formal or informal 
appearance, or by making any oral or written 
communication with the intent to influence, in 
connection with any judicial, quasi-judicial or other 
proceeding if both of the following apply: 

(a) The State of California is a party or has a 
direct and sUbstantial interest. 

(b) The proceeding is one in which the former 
state administrative official participated. 
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87402. No former state administrative official, 
after the termination of his or her employment or term 
of office shall for compensation aid, advise, counsel, 
consult or assist in representing any other person 
(except the state of California) in any proceeding in 
which the official would be prohibited from appearing 
under Section 87401. 

Your employment with the Coastal Commission makes you a 
state administrative official who is subject to the 
restrictions of Sections 87401 and 87402. section 87400(b). 
Therefore, you are prohibited from representing, aiding, 
advising, counseling, consulting, or assisting in representing 
any person,~ for compensation, in connection with any 
proceeding involving specific parties in which you participated 
as a Coastal Commission employee. 

You should note that, for purposes of sections 87401 and 
87402, you "participated" in a proceeding if you took part in 
the proceeding "personally and substantially through decision, 
approval, disapproval, formal written investigation, rendering 
advice on a substantial basis, investigation or use of 
confidential information" as an employee of the Coastal 
Commission. This would include any proceeding in which you had 
only a supervisory role. 

It is also necessary to discuss what is a "proceeding" for 
purposes of Sections 87401 and 87402. Section 87400(c) 
provides that a "proceeding" is "any proceeding, application, 
request for a ruling or other determination, contract, claim, 
controversy, investigation charge, accusation arrest or other 
particular matter involving a specific party or parties in any 
court or state administrative agency" (emphasis added). 
Therefore, the restrictions of Sections 87401 and 87402 apply 
only to matters involving a specific party or parties, rather 
than matters concerning general rules of applicability. 

As a Coastal Commission employee, you participated in 
analysis of specific coastal permit applications for projects 
in Mendocino County, the land use plan phase of the County's 
coastal program, and the land use plan, related zoning 
ordinances, and specific coastal permit applications for the 

~ "Person" is broadly defined under the Act to include 
any organization or group of persons acting in concert. 
Section 82047. Accordingly, Sections 87401 and 87402 restrict 
your ability to represent either individuals or the County in 
certain proceedings. 
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City of Fort Bragg in Mendocino County. You also participated 
in a preliminary meeting, in 1978, on a lot consolidation 
project in the Point Cabrillo area. You have informed us that 
the lot consolidation project was dropped and you have had no 
involvement with that project since 1978. We shall now discuss 
whether your participation in any of these activities was 
participation in a "proceeding" covered by sections 87401 and 
87402. 

The specific coastal permit application is the type of 
matter which most clearly is a "proceeding" for purposes of 
Sections 87401 and 87402, in that it affects a specific party 
or parties. Therefore, you may not represent or assist the 
County of Mendocino, or any other person, in a coastal permit 
application proceeding in which you participated as a Coastal 
Commission employee. However, if a party to a coastal permit 
application proceeding in which you participated appears before 
the County with regard to that permit application after the 
Coastal Commission has approved the permit application, or if 
the party has filed a new permit application, Sections 87401 
and 87402 would not prohibit you from participating in the 
permit application proceedings. Under these circumstances, the 
permit proceedings would be new proceedings, and not a 
proceedin~ in which you participated as a Coastal Commission 
employee.Y 

With.regard to the Mendocino County land use plan, it is 
not clear from your letter whether the Coastal Commission has 
made a final decision to approve that plan. If you 
participated in any aspect of that plan which is still pending 
before the Coastal Commission, and that aspect of the plan 
affects only a specific party or parties, rather than a 
significant segment of the properties within the jurisdiction 
of the plan, you may not represent the County or.assist the 
County on that aspect of its land use plan. We note that the 
land use plan usually consists of rules of general 
applicability; however, we are concerned that certain 
conditions or modifications which have not yet been approved by 
the Coastal Commission may affect only a specific party or 
parties. Therefore, if your responsibilities as a County 
employee involve the approval of the County's land use plan by 
the Coastal Commission, you should ask yourself (1) Did I 
participate in the aspect of the land use plan in question? 

l/ I have enclosed a copy of tne Galanter letter (No. 
A-82-079), which discusses situations in which a new permit 
application would, or would not, be considered a new proceeding. 
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and (2) Does that aspect of the plan affect only a specific 
party or parties? If the answer to both questions is yes, then 
you must refrain from representing or assisting the County on 
that matter. If the answer to either question is no, you may 
represent or assist the County on the matter. 

Your participation in the County's land use plan does not 
restrict your ability to participate in the second phase of the 
County's local coastal program, the zoning phase.if In our 
opinion, the zoning phase is a proceeding separate from the 
land use plan. See Gorman letter, A-80-l05 (December 4, 1986), 
at page 4. Therefore, sections 87401 and 87402 do not affect 
your ability to participate in the zoning phase of the County's 
coastal program. 

These same basic principles would apply with respect to 
your ability to participate on behalf of the County or any 
other person in matters affecting the local coastal program for 
the City of Fort Bragg. You may not represent or assist the 
County or any other person in a proceeding before the Coastal 
Commission affecting specific parties in which you participated 
as an employee of the Coastal Commission. You may represent 
the County or other persons in new proceedings, however. 

Finally, with regard to your ability to participate in the 
lot consolidation project in the Point Cabrillo area, it is not 
clear from your letter whether the lot consolidation project 
currently contemplated is a new proceeding or the continuation·' 
of a proceeding which has been pending since at least 1978. 
You stated that you attended a "pre-project" meeting in 1978, 
but the project was "dropped" and you have had no involvement 
since. Accordingly, it is not clear.whether any proceeding was 
ever pending before the Coastal Commission in 1978. 
Alternatively, the current lot consolidation project may be a 
new proceeding, initiated since 1978. If there was no 
proceeding pending in 1978, or if the current proceeding is a 
new proceeding, then sections 87401 and 87402 do not affect 
your ability to participate as a County employee in the lot 
consolidation project. However, before we can provide you with 
specific advice on this question, we will need more information 

if Based on your letter, we assume that you have had no 
involvement as a Coastal Commission employee in any aspect of 
the zoning phase of the County's coastal program. This advice 
is predicated on that assumption. 
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from you. Please contact me at (916) 322-5901 if you wish 
specific advice on this question. 

KED:plh 

Very truly yours, 

~~.~ 
Kathryn E. Donovan 
Counsel 
Legal Division 



February 4, 1986 

John Keplinger, Executive Director 
Fa; I' Political Pr'act. ices Commission 
P.O. Box 807 
Sacramento, CA. 95804 

Dear Mr. Keplinger: 

u 

P.O. Box 618 
Blue Lake, CA. 
95525 

I am a Coastal Program Analyst II employed by the California Coastal 
Commission in its North Coast District office. I have accepted 
employment with the County of Mendocino as a Planner II. My duties with 
the County will involve working on its coastal program. I would like to 
know what duties, if any, I would be restricted from perfonning for the 
County based upon my work with the Coastal Commission. 

I have been employed with the Coastal Commission sin<:e 1977. My primary 
duties from 1977-1981 were perforrning coastal pennit analysis for 
projects along the Mendocino coast. (During this period I also provided 
some lissistance in the proeparation of the Mendocino County Land Use Plan 
(LUP) , the first part of its Local Coastal Program (LCP) which consists 
of a Land Use Plan and a Zoning Ordinance. My involvement with the LUP 
is diseussed below.] My duties from 1980 to the present have been permit 
analysis for pr'ojects located in Humboldt County, and lead LCP planner 
for the County of Humboldt and the cities of TT'inidad, Arcata and RUT-eka 
in Humboldt County, and the City of Fort Bragg in Mendocino County. Due 
to staff reductions in the past two years, I have, on occasion, been 
assigned peromit analysis for projects located ; n Mendocino County. 

The Mendocino County LUP was prepared by a consultant hired by the 
Coastal Commission in 1978. I provided some assistance to the consul t,ant 
when he was first hired during this stage of the LCP process, but I was 
not the lead LCP planner. The consultant completed the LUP in July 1980, 
and it was submitted to the County in November 1980. From June 1981, to 
August 1982, the LUP underwent public hearings before the Mendocino 
County Planning Corum; ssion. I represented the Coastal Commission in 
]981, at one of the 52 public hearings held on the LUP before the 
Planning Commission. The Planning Commission adopted the LUP in August 
1982, and forwarded it to the Mendocino County Board of Supervisor's for 
further public hearings. The Board of Supervisors adopted the LUP in 
August 1983, and submitted it to the Coast,al Commission for approval. 
The Coastal Commission denied the LUP as submitt.ed in May 1985 t and 
approved the LUP with suggested modifications in October 1985. My last 
involvement with the LUP was with my one appearance before the Planning 
Comrois!'Ilon in 1981. I di d not. participate in any review or analysis of 
the LUP when it was before the Commission. 

The County has hired me to. prepare the zoning of its LCP. I will 
be a full~time Co.unty , and not under contract as a tant. 
I antic additional duties will involve coastal permit 
applications to determine their consistency with the County's adopted 



LUP. The last area of my new responsibilities will be for a Coastal 
Conservancy lot consolidation project in the Pt. Cabrillo area of the 
Mendocino coast. I attended one pre~project meeting in 1978, as a 
Commission employee, but the projeet was dropped and I have had no 
involvement with it since. 

As stated above, I have been the lead LCP planner for the City of Fort 
Bragg, located in Mendocino County, since 1980. I diTected the work of 
Commission~hired consultants who prepared the LUP and zoning ordinanees 
that were submitted to the City. I participated in City Planning 
commission hearings, City council hearings, and Coastal Commission 
hearings on the Fort Bragg LCP. I have been totally involved in this LCP 
to the present, including monitoring coastal permits issued by the City. 
and r'eviewing amendments to its LCP. 

I would like to know what activities. if any. I would be r'estdcted from 
performing in my new position with the County of Mendocino based upon my 
pr'ior duties with the Coastal Commission. Are there any restrictions 
upon my respresenting the County i.n public hearings before the Coastal 
Commission? How does my involvement wi.th Fort Bragg's LCP effect my 
future activities with the County of Mendocino? I am attaching a ]980, 
Jetter from Robert Stern, General Counsel of the FPPC, to Roy Gorman, 
Chief Counsel of the Coastal Commission, addressing some of these issues, 
and background information from the Coastal Commission staff report 
regarding the Mendod.no County LUP. 

Thank you for your attention to this matter. Please send your response 
to my home address noted above. 

( 



California 
Fair Political 
Practices Commission 

Gary L. Berrigan 
P.O. Box 618 
Blue Lake, CA 95525 

Dear Mr. Berrigan: 

February 7, 1986 

Re: 86-045 

Your letter requesting advice under the Political Reform 
Act has been received by the Fair Political Practices 
commission. If you have any questions about your advice 
request, you may contact me directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or unless more information is needed to answer your request, 
you should expect a response within 21 working days. 

f~!:~ 
Counsel 
Legal Division 

JGM:plh 

428 J Street, Suite 800 • P.O. Box 807 • Sacramento CA 95804#0807 • (916)322#5660 
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CALIFORNIA COASTAL COMMISSION 
NORTH COAST AREA 
631 HOWARD STREeT, 4TH FLOOR 
SAN FRANCISCO. CA 94105 
(4'5) 548555 

January 22, 1986 

TO: Commissioners and Interested Parties 

FROM: Ed Brown, District Director; Noah Tilghman, 
Wayne Woodroof, Richard Rayburn. Coastal Planners; 
Mary Hudson, Staff Counsel 

SUBJECT: Public Hearing on Revised Findings for Certification of the 
Mendocino County Land Use Plan Subjec~ to Suggested Modifications. 

PREVAILING SIDE: King, MacElvaine, Malcolm, McInnis, M~Murray. Wornam, 
Wright, and Nutter. 

SYNOPSIS 

Area Description: The Mendocino Coast is a three-hour drive north of San 
Francisco. Small, turn-of-the-century towns such as Elk. Albion, Mendocino, 
Caspar and Westport dot its 130 mile coastline. The rocky coves, open 
headlands, dense redwood forests, and estuarine rivers continue to support 
traditional economic activittes such as fhhing, farming, and forestry which 
spawned 19th century European settlement. This blend of cultural history and 
the natural environment has created a special ambience of statewide and 
national interest. 

Background: In July 1978, the Mendocino County Board of Supervisors requested 
that the Commission prepare their Land Use Plan (LUP). A completed plan was 
transferred to the County in 1980. The LUP was submitted to the Commission 
and filed in August, 1984. The resolution accompanying the submittal 
requested suggested modifications from the Commission if the LUP was not 
certifiable as submitted. The Commission denied certification of the LUP on 
May 8, 1985 but continued the hearing on the suggested modifications. On 
September 26 the continued hearing was completed and the Commission took 
action by approving suggested modifications proposed in large part by the 
County of Mendocino. The findings proposed in support of the Commission's 
action are based largely on those prepared for the staff's reports for the 
Commission's May 8 and September 26 hearing. Where the Commision's action 
varied from the approach proposed in those staff reports, the findings have 
been revised to reflect the Co~mission's action. 

Staff previously prepared proposed findings, dated November 8, 1985, for 
Commission considerations. These findings were not adopted. In the findings 
which follow, changes from those November 8, findings are· indicated with 
additions underlined, and ae1etions are i0~;t;~/~1/01ig0riil/11ri;i. 

Preliminarx Staff Re~ommendation: The staff recommends ,that the Commission 
adopt the following findings for certification of the Mendocino County Land 
Use Plan subject to suggested modifications. 

Further Infonnat1Qn: For further information on the LUP or the proposed 
revised findings, please contact the North Coast District office at the above 
address. Pl ease rna 11 Comm1 55 10ner correspondence to the same address. 
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BA~K6ROUND SUMMARY 

A. HISTORY OF LAND USE PLAN DEVELOPMENT IN MENDOCINO COUNTY AND PUBLI~ 
PARTICIPATION 

On June 9, 1978. Mendocino County submitted its issue identification and 
work program for Commission review and action. Prior to Commission review. 
the Mendocino Board of Supervisors exercised its option to request by 
resolution that the Commission prepare the lCP. Because Federal grant 
restrictions would not allow Commission staff to be funded for preparing an 
LUP, it was decided to contract this LUP to a private consulting firm. The 
firm9f John Blayney and Associates (later called Blayney-Dyett, Urban and 
Regional Planners) was selected by the Commission in consultation with the 
County. The Coastal Act calls for the "widest opportunity for public 
participation" in coastal planning. Four Citizens Advisory Committees were 
assisted by the Coastal Commission, the consultant, and the County, as public 
advisory groups. They worked diligently on both the countywide General Plan 
and the Coastal Element, developing their own position papers~ writing 
specific comments on the consultant's working papers, and preparing sketch 
plans with supporting text. The consultant preparing the Hearing Draft 
participated in regularly scheduled public meetings with each of the coastal 
CACs. The Regional Coastal Commission and the County Planning Department also 
lttended these and many other CAC meetings. Sketch plans prepared by the CACs 
3nd those prepared,by the consultant were discussed at noticed meetings in May 
lnd June of 1980, and plan maps were placed at convenient public locations 
::tlongthe coast with a request for additional public comment. Comments 
Nritt~n on the conSUltant's maps, CAC plans, statements, and the many letters 
3nd written comments received from individuals were considered and frequently 
incorp.orated by the consultant in a "Hearing Draft, Land Use Plan." which was 
jatedAugust. 1980. However, the consultant's judgment as to what was in 
:ompliance with the Coastal Act, was open to debate by the CACs, the County 
'lanning Commission, the Board of Supervisors and the Coastal Commission. The 
:oastal Commission staff consequently prepared comments and suggested changes 
it believed would be necessary to bring the Hearing Draft into legal 
:onfonmance with the California Coastal Act. These comments were presented to 
:he Board of Supervisors in written form on November 17, 1980, along with the 
iraft of the LUP. Simultaneously. nearly 500 copies of the Hearing Draft were 
fistributed by the Coastal Commission to interested persons, public agencies, 
HJblic· libraries and private organizations for public review. They were then 
lble to compare the Hearing Draft with Coastal Commission staff's response to 
lnderstand some of the possible inconsistencies of the LUP with the Coastal 
\ct. 'To evaluate and consolidate its position on the .Hearing Draft and 
ssociated maps. the Board of Supervisors appointed a CAC-Technical Advisory 

:ommit'tee (CAC-TAC) prior to the Planning Commission public hearings. This 
ommittee, comprised of two members and one alternate from each of the four 
castal CACs, met with County and State coastal planning staff to reconsider 
laterial presented in the Hearing Draft of the lUP. On April 10, 1981. the 
castal Commission's staff submitted a document to the County that contained 
oth staff comments and CAe comments regarding the Hearing Draft. This, plus 

consultant's Hearing Draft constituted the Commission's prepared plan. 
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The Mendocino County Planning Commission began its LUP Pub'lic hearings on 
June 15, 1981. A total of 52 public hearings were held in which 339 people 
participated and 1,929 comments were submitted. In May, 1982 the Hearing 
Draft was republished reflecting the changes made during the public hearing 
process with the Planning Commission. Additional changes, suggested by a 
subcommittee of the Planning Commission, County planning staff, and Coastal 
Commission staff, were shown as added underlined language. Lined-out language 
was suggested for deletion by the subcommittee. The Planning Commission began 
reviewing the new document on July 12, 1982. A final hearing was held on 
August 11, 1982, when the Planning Commission adopted its version of the 
County's LUP and associated land use maps. Prior to the Board of Supervi sorl s 
public hearings, Coastal Commission staff met with County staff and the Board 
to inform the County of the type and scope of Coastal Commission concerns that 
would be raised at future hear; ngs. The Board of 'Supervi sors requested that 
Coastal COJm1ission staff, the County Planning staff, and County Counsel meet 
and confer on the Coastal Commission staff's concerns and develop an Addendum 
to the Planning Commission's recommended plan that would bring the plan closer 
to being certifiable •. On November 15, 1982, the Coastal Commission staff 
provided the County with a comprehensive document of major concerns with the 
plan to enable the County to thoroughly understand the Coastal Commission 
staff's position. On December 31, 1982, a document was sent to the County 
containing two attachments: Attachment A summar.ized Coastal Commission 
staff's major concerns with various portions of the Coastal Element; 
Attachment B addressed specific concerns, upon which Coastal Commission staff 
and County staff were unable to reach agreement. The Mendocino County Board 
of Supervisors began its public hearings on the LUP Hearing Draft as adopted 
by the Planning Commission on January 13, 1983. The Board of Supervisors 
adopted an LUP on August 17, 1983, after three major public' hearings and a 
total of 26 public meetings. On August 13, 1984, the County submitted the LUP 
to the Coastal Commission; which filed it· on August 17,1984. 

All of the meetings and hearings held were noticed through articles in the 
local newpapers and through notification to interested parties using the 
standardized mailing list. The notices used and the minutes prepared are 
available at the Commission's district office in San Francisco and at the 
Mendocino County Department of Planning and Building Services. 

On May 8, 1985, the Coastal Commission met in Ukiah to review the LUP 
submittal. Following public testimony, the Commission found SUbstantial issue 
with the LUP and voted to deny its certification. Following the request of 
the Mendocino County Board of Supervisors, the Commission voted to continue 
the hearing on the Suggested Modification portion of its staff's 
recommendation for at least 90 days. 

On May 14, 1985, the Board of Supervisors referred the Coastal Commission 
Summary Analysis & Suggested Modifications from the April 21, staff report to 
a special S~bcomm;ttee of the Board. The Subcommittee's responsibility was to 
consider the recommendations of the Commission staff and the testimony 



received at a May S, public hearing, and develop recommendations to the Board 
of Supervisors for modifications to the land Use Plan in order to achieve 
consistency with the Coastal Act. 

The Subcommittee prepared and distributed a report (dated June 13) to the 
public prior to the Board of Supervisors' first advertised public hearing on 
June eighteen. Subsequent public hearings were held on June 24 and 25 and 
July 2 and 3, where the public testimony was received and considered. The 
result of the Board's action is the report titled "Proposed Modifications in 
Response to April 21, 19S5, Staff Report to the Coastal Commission, dated July 
3, 1985." . 

In forwarding this material to the Commission, the County chose not to 
resubmit the entire land use plan. but instead .proposed only to change the 
suggested mod1fications found in the April 24, 1985, staff report on this 
lUP. The material sent by the County included its pages of "clean-up 
language." Also transmitted by the C~unty were proposed land Use Map changes 
which reflect a reduction of approximately 1,400 potential new parcels. 
Additlona lly, new Highly Scenic Areas were added as well as areas where tree 
removal and/or thinning would be accomplished to enhance the public views of 
the coast. Several new accessways were added to increase public access to the 
shoreline. 

On September 26 the Commission held a hearing in San Francisco, and 
following approximately seven hours of public testimony voted to approve 
Mendocino County's lUP and adopt, with several changes. the County's proposed 
modifications as "suggested modifications. 1I The proposed findings which 
follow were prepared to explain and support that September 26. 1985, action 
of the Coastal Commission. 

B. AREA DESCRIPTION 

The County of MendQcino has a relatively long coastline of 130 miles. The 
area included within the coastal zone varies 1n width from 1,000 yards north 
of the Ten Mile River to 2,000 yards for much of the area south of Fort Sragg 
to Point Arena. On the south coast the boundary runs along the first coastal 
ridge, one to four miles inland. Exceptions to this general description are 
found at the major rivers where the boundary swings inland along 
environmentally sensitive areas. 

Lying wholly or partly within the coastal zone are the communities of 
Westport, Fort Bragg, Caspar, Mendocino, Albion, Elk, Irish Beach, Manchester, 
Point Arena, Anchor Bay, and Gualala. Point Arena and Fort Bragg are 
incorporated cities which have separately prepared and certified local coastal 
programs. The historic town of Mendocino is an area recognized by the 
Commission as a special community containing unique natural and cultural 
resources. The physical characteristics exhibited by the town's architecture 
are the most visible and outward symbols of the qualities of Mendocino. The 
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Roy Gorman 
Coastal Corrmission 
631 Howard Street, 4~~ Floor 
San Franr::isco, CA 94105 

Dear Roy: 

December 4, 1980 

'l'hpnk Y0lt for tile letter from t'lilliarn Boyd, former Chief 
Counsel of t.he Commission, aSi.::ing us for scv(~ral inte!:pr~ta­
tions of AB 1048 (Hilxina Natcrs) Vlhich will become effective 
January 1, 1981. ~our st.aff and. our st.aff huve had several 
telephone conVeTsa t.Lons ;~b~1Jt th(. scope vf the i;)i 11 and the 
operations of your ag~ncy. SWJer.al of your employnes have 
expre~sed concerns flbout I:he provisions of AD 1048 and haVe! 
indicated that they may leave your agr.mc"j pr:to.t" to the 
effective date of the bill. 

An 1048. w'hich was :.:.ponsf:red by the Culllm.i.ssion I is a 
very narrowlv drawn bill which i!'~tcmptc<.l to r.emedy cl'S.i.!:uu· 
ticn which w~ l.1elimre i.s not \oolirlespread lh::CJ:~C;hout: sta:!:c 
govermr,~nt. 'l'he ~.ilJ was dr~ .. ~t:ea to "''lpp.l,l/ I',t) st;'ll'.e l!m:,:'loyees 
~"'ho \·rhile '.vorking ',::m iJ ~Jovcrnlucn tal :na tt(:.~r ':lhich .:l. ffccts .:l 
specific party leave'state sf~rvic~ tO'Hork f:c')r th~ Sclrr..:: p.l.rty 
on th~t Sclme matter. The oill WilS not int.l~rtdt1d l:o be .!l 
broad "r.evolving c:loor" l.:lw ~1.H:h ~£j the one' .'ldOpl:cd by Con~res~; 
t",hich covers fcdertll (;mplov.~es. 'l'hu::::;, t.hex:e are no f:.!rohibi t.i.on::; 
restricting a former employee from lobbying his or her for~er 
a:;~~;:1 :;;1 ::.:: ;ula. ::iO .. 3, I,j,& tltd. t l..::.t"s au to::; ide 0 f th~ c?IHp loyee • s 
scope of employmen t t.,hile in state service, or ~n mu ttcrs 
which have arisen sinc~ the employeo ha3 left •. 

T . . . t: • .J... • ". '~.~ ~ +! .. h I! l' . g urn.l.nq to your spec.l. ... .l.C ques ... l.ons I. :;Je.o l. •• ('!r ... e JoO _ow~n· 
advice: .• ·r·· .. I; .. • 

A. Permit An<11yst 

1. 
with a 

ceeal.:lgs e t:or(;;~ 
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I' 
" 

' ....... 
," 

Government: Code Section 87401 and 87402> clearly 
forbid such activity since the analyst would be working 
on the same proceeding on which he or she participated 

"while a state emploj'ee. !l 

2. The permit 'analyst may accept employment with 
a permit holder to ~present or advise the permit holder 
in carrying out the development. This assumes that the 
coastal commission is finished with its review of the 
permit'and that there is no further involvement by the 
Commission on the project. An emolo ee rna no wo I on 

he ro"ect if the permit ho car as to aooear beforo 
the Comm~ss~on or kes a'~ hat ro ect, and t e 
_ormer employee will either represent or advise him on 
tlii:! appee:....:a:l:ee. . ,.-------

. Further, if the permit applicant received con­
ditional approvai6f a development from ~~e Coastal 
Commission and the Commission has approved some but not 
all of the conditions, the former employee may work for. 
the permit applicant on the conditions ... ,hieh have been 
'approved by the Commission. On the conditions which 
are still pending before the OllUnlSSlon, the for::ier 
e.:.n-q, oy<::_ loS ronlotce trom a n ara s before tD~ 
Comm1SSl0n as we 1 as ass~sting the permit applicant 

.!}S to tnose l'.,;ualng condl t,lons . 

• 

. !/ 87401. No former state administrative official, afte!:' the 
termination of his or her employment or term of office, 
shall for compensation act as agent or attorney for, or 
othe~vise represent, any other person (other than the 
State of California) before any court or state ac."llinistra­
tive agency or any officer or employee thereof: 

-_.-'. '-' .. -.. -." . -, 

(a) By making any formal or informal app~arance, or 
by making any oral or written communication with the 
intent to inf'luence, in connection with any judicial, 
quasi-judicial or other proceeding if: 

,'" . "" 
(b) The State of California is.a party or has a: 

direct a~1..l .... W,.;:::.d . .;ea.flt:.lai lont;.~rest; and 

(c) If the proceeding is one in whieh the fo~er 
state administrative official pa.rt,icipated. 

87402. No former state administrative official, ~fter the 
termination of his or her ~mploy'ml:mt or te:m ,':)f office 
shail for compnn~:l<,tion ;.Iid, ~4clvl:';(J, coun::';l..:l, con!>ult or 
assist in representing a~y other person (c~ecpt the State 
of Cali ':ornia) in any proccnding in v/h ion thc! official 
would be pt'ohibited from ~l'tlt.~.1rin('J cn<.h;r Section 8740l. 
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... 3. The permit analyst may accept employment '-lith a 
former permit applicant on future pe=~it applications or 
hearings before the Commission on di~ferent developments. 
AB 1048 does not restrict form~~Jloyees rrom appear~ng 
before their former agency on matters on which they did' 
not participate while employees. -

The employees can represent the permit applicant on 
a new permit hearing after the original permit has lapsed. 

• • .. ., .... WIil. 

4. A former employee may represent permit applicants 
who apply for permits wh~ch.hav~ heen ~ffe~t~~.by dccisjgn~ 
o~l._"'''il~s:.h._. the .. amp loyee-..has._\.;o.rk.~ w~ .. ., i th the Comrnis s ion 
If those decisions were not s~c;.i.f_;Lcal bY rala ted co -.:ne 
~mployqr. . The' billi5rohIblts only working on the same . 
mae.ters which were before the Commi.ssion while tJl€ employee 
was on the state payroll, not future. matters ~ ... hich could 
be affected by ti1e decisions of the employee. 

S.l. The answers are the same as above ~or employees who 
participated in supervising or advisory roles providmd that 
such employees were involved per:::;ona.lly and subst:E-nt:ic::.lli on 
the specific decisions. Government Code Section 87400(cl.). 3/ 
There are no restrictions on ~mployees not involved personally 
and substantially even though the decisions ".;erc made by the 
Comlnission while the employees were working eor tha Commission. 

~ning 

You have outlined the planning process by '.which the Coastal 
Commission adopts local coastal plans and asked us questions 
relating to this aspect. 

Under the Coa$tal Act, there'are three distinct ahases 
Wh~ch are subject to the jurisdiction of the Coastal Commis­
sion: the land use plan" the approval of· zonin9 pu.rsuant to 
t..l-).e provisions of the'general.plZ1n and specific coastal 
development permit approvaf. .... .,.." 

. . ... 
• 

'l:../ 87400{d) "Participated" means to have tZlken part p~r30nally 
and substantially throu~h de~ision, approval, dis~pproval, 
for~al written recommendation, rendering advice on a aub­
stantial basis, invGstigation or usc of confid~ntial 
information as an officer or employe~, but excluding 
approval, disapproval or rendering of legal advisory 
opinion;:; to d'~rartmcn tal or agency S,t." f:f v/hich do not 
involve a specific party or par~ics. 

""".".----~ . ----- -._-.- ' --~ ... -.-.. --.. ' 
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The land use plan under your sta tute is very specific. 
Public Resources Code Section 30109.5 defines the "Land Use 
Plan" as meaning "the relevant. portions of a local government.'S 

,general plan, or local coastal elements '( ... hicn are sufficiently 
detailed to i!ldicD. teo the kinds, loca tion and in tensi ty of land 
uses, the applicable resource protection and development 
policies and, where 'necessary, a listing of implementing 
actions ... 

Thus, when considering a land use plan, the Commission is 
not only considering qeneralrules of. applicability, such as 
access to the beach. but also sp'·~cific rules applicablo to 
specific pieces of property. 

Either the regional corrmissions or the state co~mission 
must approve the land use plan, and following the approva 1 of' 'a 
land use plan, the Cqastal Act requires that zoning decisions be 
made in confor.mance with the land use plan. The local govern­
ment must approve the zoning ordinance although these ordinances 
are subject to review by ~~e regional commission and the state 
commission. Public Resources Code Section 30513. In some 
instances, both the .land use plan and the zoning ordinance may 
be before the Co~~ission or regional commission at the same 
time. 

Finally, approvals of permits are based both on the land 
use plan and ~~e zoning. After the local coastal program has 
been approved, coastal development pe~its are obtained from 
~le local government although in some instances, the regional 
commission or the Co~mission also has au~~ori~y to review ~~e 
local government decisions if appealed. Public Resources Code 
Section 30600 and l0603. In limited cases, coastal permits 
must also be obtained from the regional commission or Commis­
sion. Public Resources Code Section 30601. 

~fe believe that each eart of the overClll aEEro ...... al oroces.s 
. is a dif::eren.t_,proceealng. EaCnnas a di3tinc"C elemen i: of 
decision-making and different types of review. Th~ land use 
plan is approved by the regional or state commission following 
submission by ~~e local government, the zoning ordinances are 
a.pproved by the local government (subject.,to review by the 
regional or state commission) and the c051s'tal development per­
mit are approved by the r local government subject to review by 
the Commission. 

Finally, AS 1048 apolies only to nroceed!nas,befQr: a 
state agency and thus the docisions by the local governments 
ao not come within the scope of the bill. 
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'.l'he questions YOll have raised under the Planning Section 
are not easily answered without more specific facts about the 
partlcular plan tvhiqh is before the Commission. 

Generally, much of your planning activities would appear 
to be a proceeding affecting a large nuw~er of persons and. 
thus exempt from the provisions of AS 1048. However, you 
indicate that occasionally a land use plan for large land­
holdings becomes a kind of planned unit development similar 
to a conditional use permit. In such a situation, the matter 
would become a matter affecting a specific party. l'lhere you' • 
arc makinq <l decision which wOllld imoqcf;. Ilpon fI sn.::..~jc' •. 
party or it 5D~~cif:i.c property, yO'..l ara e •• getged iI}. ,~n action 
~:'h.~ch would be Stlbjec~ to the bl.J;l. 

Thus~ if the plan imposes specific conditiQUS cn, a party 
owninq· a specific p~ece of property, tpe rQ~?r emp19yce m~y 
not" Hork for that "oarty on that olano On .t.'1e other hand, if 
the plun is imposing speciric concl"i''tions on rn.:tnv orooer~y . 
'$ij"ners 2n:t5.i.n-t.fiti JHt'lOsgicf.IQO 0;: tSe n10n, t~c f.~r::ner :.:nf'loyc~ 
mal wo.rk on the plan. ~'le understand that the latter flituation 
Is more COmMon that the former. 

A.l. ~ planner may accept e~ployment from a local ~ov~;n­
m~ to work on the ~mplementatkon o~ the land use plan en 
which the planner worked while at the Co~~i~sion. 

2. and 3. A lanner may accept employment from ~ lan~-' 
owner to ~"ork on -:oastal cevel.O men c 98 ...... _~ ur..aer a l.:md ''''' 
p an on ~-lhich ::he olanner ':lor!-ced \-,hile at t...'1e Commission,. 
S~nce we have determined thae appfoval oz a coastal develop­
ment permit is a'different proceeding than the approval of a 
land use plan,.AB l048 does not prohibit SUch activity on the 
part of a former employee. The fact t.~a.t a landowner O\inS a 
"'significant" amount of land in the juriodicti::m and \'!(lS 

invol",;-ed in discussions ''lith the planner du.t;'ing the formation 
of the land use plan does not altar our ClnS,.,er •. 

B. As to other professionals, our, c'lnS,'1er is the same as 
abov~. The employees must-have worked ·Orl. th.e matter personally 
and substantially beforsr t~".provisions o~ the bill are applic­
able to them. 

Finally, you have alzo a?}:ed us whe t.her the prot/isions of 
All 1048 apply to commissioners as ~vell as emp lO!t·ees . Gcv~rn­
ment Code Sections 87401 and 87402 apply their tcr.m;, to "nt!l.t~ 
admini!ltra ti ve officinls. II 'fhe term ,. stc:: t~; .;:.dminis tra tive 
official" is defined in Governmc=nt Code Section 87·\OO(b) as: 

.. , ,,-.---~-~ .. '- .. ~",...,.""-. 



. . . 
, . Roy Gorman 

Page Si;{ 
.. . . .~. 

December 4, 1980 ," 

(b) "State adminis,trative officiar' means 
~very member, officer, employee or consult:ant of a 
state aeministrative agency who as part of his or her 
official responsibili'ties engages in ani' judicial, 
quasi-judicial or other proceeding in other than a 
purely clerical, secretarial or ministerial capacity. 

t'7e believe that this definition aoolies to commissioners and 
that they are covered by the terms of the bill. 

• 

We understand that you may have more questions about ~~e 
applical:;>ili ty of the bill to your agency. \'ie look forN'ard to' • 
assisting you in every way_ 

FU-SS : no 

• , '. .. I; • 

Sincerely" 

Robert M. Stern 
General Counsel 

'" ..... ' ... 
• 

• 


