
California 
Fair Political 
Practices Commission 

Ephraim Margolin 
Attorney at Law 
Attn: Nicholas C. Arguimbau 

April 23, 1986 

240 stockton street, Third Floor 
San Francisco, CA 94108 

Dear Mr. Margolin: 

Re: Your Request for Advice 
Our File No. I-86-112 

You have written to us requesting advice pursuant to 
Government Code section 83114(b) with regard to an unnamed 
client. Your letter states the facts as follows. 

FACTS 

I represent a judge who is the subject of 
proceedings before the California Commission on 
Judicial Performance, which have been initiated 
pursuant to Article VI section 18 of the California 
Constitution and Rule 905 of the California Rules of 
Court. On behalf of my client, whose name and the 
details of his case before the Commission must remain 
confidential pursuant to Article VI Section 18 of the 
Constitution, I request written advice with respect to 
his duties under the Political Reform Act in 
accordance with Government Code § 83114(b). My client 
faces a difficult dilemma at this point in those 
proceedings. Based upon a preliminary review of the 
partial discovery provided to him by the Attorney 
General, it has become evident to him that 
presentation of his case before the Judicial 
Performance Commission will require extensive pretrial 
preparation, including the taking of numerous 
depositions, and will also require an unexpectedly 
lengthy hearing on the merits. As a result, my client 
has concluded that he does not personally possess the 
financial resources necessary to conduct a minimally 
adequate defense. He has concluded that he can meet 
the needs for his defense, however, if he seeks funds 
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from third parties. It is, therefore, necessary for 
him to set up a legal defense fund and to have 
solicited contributions to that fund to permit him to 
carryon his defense. 

My client has formally inquired of the California 
Fair Political Practices Commission ("FPPC") what his 
duties are with respect to such a fund and the 
contributions thereto and has been told by a staff 
person that such contributions must be treated as 
gifts for purposes of Government Code Section 87207 
and associated regulations. As a consequence, he is 
required under state law so interpreted to disclose 
the name, address, and business activity of each donor 
of over $25, as well as the amount and date of receipt 
(Government Code § 87207). Such reports filed with 
FPPC are, in accordance with Government Code § 81008, 
public records. 

Because the amounts required to be paid for my 
client's defense are substantially greater than the 
amounts involved in election campaigns for judges of 
his status, it may be anticipated that the filing of a 
statement disclosing multi-thousand dollar 
contributions to a legal defense fund will raise great 
amounts of public speculation and make it virtually 
impossible to maintain the secrecy of the proceedings 
before the Commission. Moreover, disclosure of the 
names of donors of substantial sums to my client under 
the conditions that the purpose of the funds not be 
disclosed would make fundraising practically 
impossible. 

Because of the above, the FPPC staff person's 
advice to my client that he must include contributions 
to a defense fund in his annual income-and-gifts 
report, while perhaps otherwise reasonable 
interpretation of Government Code § 87203, results in 
a clash with respondent's rights under Article VI, 
Section 18(f) of the California Constitution to have 
these proceedings maintained in confidence, and his 
due process right to be represented by counsel in the 
Commission proceedings. The conflict is especially 
severe as a result of respondent's lack of authority 
to waive confidentiality and thereby allow his 
contributors publicly to explain the large gifts 
involved. Cf. Mosk v. Superior Court (1979) 25 Cal.3d 
474, 494. 
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In addition, the forced disclosure of information 
concerning funds raised for legal defense raises 
questions about interference with the attorney-client 
privilege (Evidence Code § 952). 

Finally, it should be noted that the Fair 
Political Practices Commission has discretion to set, 
by rule, the timing of required disclosure of gifts to 
a public official. (Government Code § 87203.) 

The apparent constitutional clash, which would 
render the disclosure requirements of the Political 
Reform Act unconstitutional as applied to this case, 
can be avoided, however, under a proper construction 
of the relevant statutes and regulations. The term 
"gift" (defined in Government Code § 82028 as "any 
payment to the extent that consideration of equal or 
greater value is not received," excluding 
"informational material") need not include payments to 
a legal defense fund at all, since such payments do 
not necessarily provide anything "of value" to an 
individual who would be entitled to counsel even if he 
couldn't pay, and does not obtain any tangible or 
intangible benefit unless he actually prevails. 
Moreover, the time, if at all, when my client will 
receive any benefit from such a payment, will be when 
the proceedings before the Judicial Performance 
Commission are resolved in his favor. 

ISSUE 

In your letter, you have posited the issue as follows: 

Therefore, it is submitted the FPPC should, and 
to avoid constitutional conflicts must, construe the 
reporting requirements of the Political Reform Act as 
exempting the reporting of contributions to a legal 
defense fund earmarked for defending proceedings under 
Article VI, section 18 of the Constitution under the 
facts of this case and, in addition and in the 
alternative, as precluding any reporting requirement 
under such rules unless and until my client receives 
the benefit of resolution of the proceedings in his 
favor. FPPC should so rule. 

ANALYSIS 

Your request for advice pursuant to Government Code section 
83114(b) fails to meet the requirements for such a request. 
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2 Cal. Adm. Code section 18329(b) (2) (A). (Copy enclosed.) 
However the Commission will provide you and your client with 
general guidance in the form of informal assistance pursuant to 
2 Cal. Adm. Code section 18329(c). 

An officeholder may raise legal defense funds by way of 
campaign contributions or by way of gifts. See Opinion 
Requested by George Agnost, 65 Ops. of Calif. Atty. Gen. 493 
(1982). See also, Elections Code section 12400, et seq. 

In the case of campaign contributions, the reporting 
requirements may be found in Government Code sections 84200 
et seq. This would require that funds being cu7rently raised 
be reported on or before July 31, 1986, along w1th 
expenditures, pursuant to Government Code Sections 84200 and 
84211. This would require that any contributions and 
expenditures of $100 or more be itemized. 

In the case of gifts, donations being currently raised 
would be required to be reported next March, if the amount 
received equals or exceeds $50 from a single source during this 
calendar year (not $25 as erroneously stated in your letter). 
The use to which the funds are put by your client would not be 
requir7d to be disclosed. 

Under the unusual circumstances postulated in your 
letter,~ we would continue to advise that reporting the 
donations as gifts would be appropriate.~ Such reporting 
would not occur until well after the action involving your 
client before the Commission on Judicial Performance is 
completed. Even then, there will be no requirement of any 
disclosure of the purpose for which the funds are received, 
only their receipt. This will present no problems for your 
client. His purported inability to disclose the purpose for 
which the funds are received is solely related to factors 
external to the Political Reform Act (Government Code Sections 
81000-91015). 

~ Your letter postulates a set of facts, infra, where the 
mere disclosure of the purpose for which the funds were raised 
would violate the California Constitution. Without indicating 
any agreement with your postulated legal conclusion, we have 
taken this into consideration in this case. (See enclosed 
newspaper clippings.) --

~ Since the purpose of the expenditure may not be 
disclosable pursuant to Calif. Const. Art. IV, Section 18, 
campaign disclosure in this instance would be inappropriate and 
disclosure of the funds as gifts will suffice. 
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We trust that this informal assistance provides you and 
your client with the information which you seek. 

REL:plh 
Enclosure 

Sincerely, 

'%!. Qi,~/~ 
R~~~~rt E. Le;dig~ / 
Counsel / 
Legal Division 
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S.F. Judge, Cleared by State Disciplinary Panel 
SAN FRANCISCO (AP)-The state Commission 

on Judicial Performance has cleared a San Francisco 
judge for approving the no-bail release of a man ar­
rested on sexual assault charges who is accused of 
murdering a woman several days after being freed, 

The actions by Municipal Court Judge Charles 
Egan Goff "in no way transgressed established pro­
cedures," the commission said in a statement made 
public Monday, "Judge Goff did nothing inap­
propriate, " 

Goff is a member of the Commission on Judicial 
Performance, but took no part in the consideration of 
hi, case, the commission said. 

The commission also said it had no jurisdiction 
over the pretrial release procedures themselves. 

Goff signed an order last Dec. 8 releasing Robert 
Fairbank, 33, of San Francisco without bail, two days 
after he was arrested for investigation of forced oral 
copulation of a San Francisco woman in his apart­
ment. 

Fairbank had a record of non-violent crimes in 
the past. His release was arranged routinely under a 
program in San Francisco courts allowing most types 
of criminal defendants to be freed without bail before 
trial, and was not opposed by the district attorney's of­
fice. 

Six days later, the body of Wendy Cheeks, 24, a 
graduate student at San Francisco State University, 
was found near Hillsborough in San Mateo County. 
Police said she had been stabbed and set afire. 

Officers said Fairbank was arrested after Cheeks' 
car was found near his apartment. He is charged with 
kIdnapping and murder, and faces a preliminary 
hearing in Redwood City Tuesday. 

The woman in the oral copulation case and 
Cheeks' family joined in lodging complaints agaim: 
Goff, saying he should not have released Fairbank 
without bail. The case has prompted some San Fran­
cisco officials to call for changes in the release pro­
gram. 
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.II education official from China 
1. Ty~ay that his naUon and Cal­
:i\.ia: have similar educational 
,.i.Is:- more money for SChools, 
~e teachers and more facilities. 
Wt- ia;ant to employ more stress 
edlk-BUon in China. Your (Amen-
5): emphasis on education is the 
,ndaUon of your industrialization 
1 yOstl science and technology," 
<l H Xiaolin, who is spending most 
thl!! year in the United States on a 
Ii/.,.:sblp granted last year through 
l:O!Uversity of Chicago's depart­
~r 4ft education. 
lO~n, whose specialty IS admin­
nUio.i:l and management. IS work­
;: ta the California education de­
.(tllJent's Orrice of Humanities 
\M'l6~um Services. He also will 
~rt of the year in Washington 
lre:·~· 
Xf1!lQUh has worked for the Chi· 
$lliDistry of Education for 10 
',.a-~"e has overseen enrollment 
~ for foreign students and 
ItOloar.t from more than 100 coun­
tis ~and has been in charge of all 
Jucational exchanges with the 
Qit~ States. 
Jk.said he hopes to be able to ap­

:yl$Ome of his experiences in thls 
.~lry to the Chinese education 
,~. which recently underwent 
.I1~6ping changes. The changes are 
<m. :of Chinese leader Deng )Uaop­
\f~errort to modernize education 
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tiO~:f~~~u~~'i~:,i~ll~:~e population Controversial RoseVille Judge probed 
~~o;;:~~J~~~:~f~!~:~r{:~1;~ by state panel on J"udicial discipline 
teachers, school buildings and fund-
in~ represent a microcosm of Chi- By Claire Cooper 
na s problerTIS. Bee Legal Affairs Writer 

For example, he said, China has 
about 9 million teachers, Which is 
still short of the number needed. Of 
these, he said more than one-fourth 
are cOTlSidered undertrained 

Myou can see that it Is a challenge 
to achieve higher education enroll­
ment.- he said. 

Xiaolin said increased SCientific 
and technologIcal cooperation be­
tween China and the United States 
will help China achieve ils education 
goals_ He also said the Chinese gov­
ernment ls committed to establish­
ing a H-hour educational television. 
channel that will reach every sec­
tion of the country . 

The staie judicial discipline co!"l­
miSSion is investigating a Roseville 
judge whpnas had a series of dis­
putes with the Placer County Board 
of Supervisors, local agencies and 
other judges, county sources said 
Tuesday. 

The nature of allegations pending 
before the CommiSSion on Judicial 
Performance against Municipal 
Court Judge Richard Ryan was not 
disclosed. 

However, Ryan, 39, has been un­
der fire publicly for a string of alleg­
edly defective sentences and other 

ord.ers. In one case he was accused 
onncreasing a drunken-{1rivlng sen­
tence because the defendant had ex­
ercised hls right to have a jury trial. 

"It's a confidential hearing, and 
everybody that testifies is admon­
ished not to discuss it: Placer Coun­
ty District Altorney Jack Shelley 
said Tuesday. 

David Humphreys, the county's 
chief assistant public defender, said 
members of his starr also were asked 
by the state attorney general's ortice 
not to comment publicly on the case. 
The attorney general presents the 
evidence against jUdges who go be­
fore the commission. 

Ryan was not at his ortice and db 
not respond to telephone inquirie 
Tuesday. 

The Investigation reportedly wa 
touched off by a request to the corr 
mission from the Placer County Ba 
to look Into the controversy sur 
rounding Ryan and clear the ail 
The commission can clear a judge 0 

recommend that the state Suprem 
Court take a variety of sanctions, Uj 

to removing the judge from oUice. 

Ryan was elected to preside ove 
the county's busiest court in 198" 
Previously he was a Justice Cour 
judge In Placer County for fou 
years, a seat he also won by election 

~~ .. ------------------------
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judge for approving the no-bail release of a man ar­
rested on sexual assault charges who is accused of 
murdering a woman several days after being freed. 

The actions by Municipal Court Judge Charles 
Egan Goff "in no way transgressed established pro­
cedures," the commission said in a statement made 
public Monday. "Judge Goff did nothing inap­
propriate," 

Goff is a member of the Commission on Judicial 
Performance, but took no part in the consideration of 
,hi, case, the commission said. . 

The commission also said it had no jurisdiction 
over the pretrial release procedures themselves. 

Goff signed an order last Dec. 8 releasing Robert 
Fairbank, 33, of San Francisco without bail, two days 
after he was arrested for investigation of forced oral 
copulation of a San Francisco woman in his apart­
ment. 

Fairbank had a record of non-violent crimes in 
the past. His release was arranged routinely under a 
program in San Francisco courts allowing most types 
of criminal defendants to be freed without bail before 
trial, and was not opposed by the district attorney's of­
fice. 

Six days later, the body of Wendy Cheeks, 24, a 
graduate student at San Francisco State University, 
was found near Hillsborough in San Mateo County. 
Police said she had been stabbed and set afire. 

Officers said Fairbank was arrested after Cheeks' 
car was found near his apartment. He is charged with 
kIdnapping and murder, and faces a preliminary 
hearing in Redwood City Tuesday. 

The woman in the oral copulation case and 
Cheeks' family joined in lodging complaints again',. 
Goff, saying he should not have released Fairbank 
without bail. The case has prompted some San Fran­
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tionofabout 1.1 billion. Controversial Roseville judge probed 
by state panel on judicial discipline 

He said China's huge population 
has been a major stumbling block. 
Xlaolin noted that California's grow­
Ing populatlon and need for more 
teachers, school buildings and fund­
in~ represent a microcosm of Chi- By Claire Cooper 
na s problems. Bee legal Allalrs Writer 

For example, he said, China has 
about 9 million teachers, which is 
still short of the number needed. Of 
these, he said more than one-fourth 
are considered undertrained. 

-You can see that it is a challenge 
to achieve higher education enroll­
ment: he said. 

The staie judicial discipline com­
mission Is investlgatlng a Roseviile 
judge whpnas had a series of dis­
putes with the Placer County Board 
of SuperviSOrs, local agencies and 
other judges, county sources said 
Tuesday. 

Xiaolin said increased SCientific The nature of allegations pending 
and technological cooperation be- before the Commission on Judicial 
tween China and the United ':;tates Performance against Municipal 
will help China achieve its education Court Judge Richard Ryan was not 
goais. He also said the Chinese gov- disclosed. 
ernment is committed to establish- However, Ryan, 39, has been un­
ing a 24-hour educational television • ~er fire publicly for a string of alleg­
channel that will reach every sec- edly defective sentences and other 
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orders. In one case he was accused 
of'lncreasing a drunken-drivlng sen­
tence because the defendant had ex­
ercised his right to have a jury trial. 

"It's a confidential hearing, and 
everybody that testifies is admon­
ished not to discuss it," Placer Coun­
ty District Attorney Jack Shelley 
said Tuesday. 

David Humphreys, the county's 
chief assistant public defender, said 
members of his staff also were asked 
by the state attorney general's office 
not to comment publicly on the case. 
The attorney general presents the 
evidence against judges who go be­
fore the commission. 

Ryan was not at his office and did 
not respond to telephone inquiries 
Tuesday. 

The Investlgatlon reportedly was 
touched off by a request to the com­
mission trom the Placer County Bar 
to look into the controversy sur· 
rounding Ryan and clear the air. 
The commission can clear a judge or 
recommend that the state Supreme 
Court take a variety of sanctions, up 
to removing the judge from office. 

Ryan was elected to preside ovel 
the county's busiest court in 1982 
Previously he was a JUStice COUI1 
judge in Placer County for fOUl 
years, a seat he also won by election 
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LAW OFFICES OF 

EPH RAf M MARGOLI N 

240 STOCKTON STREET. THIRD FLOOR 

SAN FRANCISCO, CALIFORNIA 

March 28, 1986 

Robert Leidigh, Esq. 
California Fair Political 

Practices Commission 
428 J Street 
Sacramento, CA 95814 

Dear Mr. Leidigh: 

Re: Ephraim Margolin's Request for Advice 
on Behalf of Client, Dated March 25, 1986 

TELEPHONE 

(415) 421-4347 

This letter will confirm our telephone 
conversation in which I explained that our client is unable 
to raise adequate funds for his defense if either (1) he is 
unable to disclose to potential donors to a legal defense 
fund the purpose of the donations and the nature of the 
proceedings involved, or (2) the potential donor is faced 
with ultimate disclosure of the donation and at the same 
time the possibility that the purpose for the donation could 
never be disclosed. You indicated that you interpre the 
letter as covering these problems. In any event, I would 
request that these difficulties be taken into account in the 
issuance of a ruling. 

Sincerely, 

Nicholas C. Arguimbau 

NCA:DTG 

cc: Client 
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March 25, 1986 

Fair Political Practices Commission 
428 J Street 
Sacramento, CA 95814 

Dear Commissioners: 

Re: Request for Written Advice 

I represent a judge who is the subject of 
proceedings before the California Commission on Judicial 
Performance, which have been initiated pursuant to Article 
VI Section 18 of the California Constitution and Rule 905 of 
the California Rules of Court. On behalf of my client, 
whose name and the details of his case before the Commission 
must remain confidential pursuant to Article VI Section 18 
of the Constitution, I request written advice with respect 
to his duties under the Political Reform Act in accordance 
with Government Code § 83l14(b). My client faces a diffi­
cult dilemma at this point in those proceedings. Based upon 
a preliminary review of the partial discovery provided to 
him by the Attorney General, it has become evident to him 
that presentation of his case before the Judicial Perform­
ance Commission will require extensive pretrial preparation, 
including the taking of numerous depositions, and will also 
require an unexpectedly lengthy hearing on the merits. As a 
result, my client has concluded that he does not personally 
possess the financial resources necessary to conduct a mini­
mally adquate defense. He has concluded that he can meet 
the needs for his defense, however, if he seeks funds from 
third parties. It is, therefore, necessary for him to set 
up a legal defense fund and to have solicited contributions 
to that fund to permit him to carryon his defense. 

My client has informally inquired of 
California Fair Political Practices Commission 
his duties are wi respect to such a fund and 

ions eto and been by a staff 
contri must tr gifts 

the 
("FPPC n

) what 
the contribu­

such 

Government Section 87207 ions. 
As a consequence, is requi ed under state law so inter-

eted to disclose the name, address, and business activity 
over $25, as well as amount and te of 

72 7 S ts fi wi 



Fair Political Practices 
Commission 

Page -2-
March 25, 1986 

FPPC are, in accordance with Government Code § 81008, public 
records. 

Because the amounts required to be paid for my 
client's defense are substantially greater than the amounts 
involved in election campaigns for judges of his status, it 
may be anticipated that the filing of a statement disclosing 
multi-thousand dollar contributions to a legal defense fund 
will raise great amounts of public speculation and make it 
virtually impossible to maintain the secrecy of the proceed­
ings before the Commission. Moreover, disclosure of the 
names of donors of substantial sums to my client under the 
conditions that the purpose of the funds not be disclosed 
would make fundraising practically impossible. 

Because of the above, the FPPC staff person's 
advice to my client that he must include contributions to a 
defense fund in his annual income-and-gifts report, while a 
perhaps otherwise reasonable interpretation of Government 
Code § 82703, results in a clash with respondent's rights 
under Article VI, Section l8(f) of the California Constitu­
tion to have these proceedings maintained in confidence, and 
his due process right t£ be represented by counsel in the 
Commission proceedings.~ The conflict is especially severe 
as a result of respondent's lack of authority to waive con­
fidentiality and thereby allow his contributors publicly to 

1/ The right to counsel extends to civil proceedings as a 
matter of "fundamental fairness" when "the deprivation the 
defendant faces is significant and the facts are complex," 
Salas v. Cortez (1979) 24 Cal.3d 22, 27. Under recent 
limiting rulings of the United States Supreme Court, the 
lack of a right to counsel in proceedings involving 
deprivation of a non-liberty interest is still merely a 
"presumption," Lassiter v. Dept. of Social Services, 452 
U.S. 18, 27 (1981). Due process requires in any event that 
respondent be allowed "to meet [his] adversa equal 

ing 1 and ir hearing," v. 
{4 Dis., Div. I .App. 

~~~~--,,~,-~--~~ implies right to counsel in this 
case glven the extensive involvement of attorneys in a year­
long process leading up to the filing of 
case. Moreover, the constituti due 

1 in is iei 
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explain the large gifts involved. Cf., Mosk v. Superior 
Court (1979) 25 Cal.3d 474, 494. 

In addition, the forced disclosure of information 
concerning funds raised for legal defense raises questions 
about interference with the attorney-client privilege 
(Evidence Code § 952). 

Political 
rule, the 
official. 

Finally, it should be noted that the Fair 
Practices Commission has discretion to set, 
timing of required disclosure of gifts to a 

(Government Code § 87203). 

by 
public 

The apparent constitutional clash, which would 
render the disclosure requirements of the Political Reform 
Act unconstitutional as applied to this case, can be 
avoided, however, under a proper construction of the 
relevant statutes and regulations. The te~~ "gift" (defined 
in Government Code § 82028 as "any paymen0 to the extent 
that consideration of equal or greater value is not 
received," excluding "informational material") need not 
include payments to a legal defense fund at all, since such 
payments do not necessarily provide anything "of value" to 
an individual who would be entitled to counsel even if he 
couldn't pay, and does not obtain any tangible or intangible 
benefit unless he actually prevails. Moreover, the time, if 
at all, when my client will receive any benefit from such a 
payment, will be when the proceedings before the Judicial 
Performance Commission are resolved in his favor. 

Therefore, it is submitted the FPPC should, and to 
avoid constitutional conflicts must, construe the reporting 
requirements of the Political Reform Act as exempting the 
reporting of contributions to a legal defense fund earmarked 
for defending proceedings under Article VI, Section 18 of 
the Constitution under the facts of this case and, in addi­
tion and in the alternative, as precluding any reporting 
requirement under such rules unless and until my client 
receives the benefit of resolution of the proceedings in his 

r s e ssion, 9 (a) , 
California Rules Court. 

y so II dist i 
i , g 
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favor. FPPC should so rule. 

My client has previously raised these issues 
before the Judicial Performance Commission itself by motion 
and requested therefrom a ruling that he need not report to 
FPPC the contributions to a legal defense fund earmarked for 
his defense in these proceedings and, additionally and 
alternatively, that no such reporting must be made until he 
has received the benefit of resolution of the proceedings in 
his favor. In his motion (titled "[Client's] Motion for 
Order Permitting Relief from Political Reform Act Require­
ments as Interpreted by Fair Political Practices Commission 
Officers and for Other Relief"), my client also made the 
following request: 

da 
follows: 

"[Client] notes that it might be 
argued that he should approach the FPPC 
for such a ruling after full disclosure 
of the relevant facts rather than to 
approach the Commission. That course of 
action, however, is precluded by author­
ity depriving him of the right to waive 
the confidentiality of these proceed­
ings. Mosk, supra. Therefore, if the 
Commission is of the opinion that FPPC 
should be consulted with regard to this 
motion, respondent stands willing to 
serve counsel for FPPC provided an 
appropriate order permitting such 
service and limiting FPPC's right to 
disclose the matter further is forth­
coming. Additionally and alternatively, 
if the Commission deems such a course 
appropriate, and issues an order permit­
ting limited disclosure to FPPC and tem­
porarily staying these proceedings, res­
pondent will seek appropriate relief 
from FPPC pursuant to Government Code 
§ 83114." 

ient, 
21, 1986, 

s 
[ 
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Order permitting relief from the Poli­
tical Reform Act requirements dated 
March 12, 1986. You are advised that 
the Commission has concluded it is with­
out Constitutional or other authority to 
provide the relief sought." 

The proceedings before the Judicial Performance 
Commission are presently set for trial April 21, 1986. My 
client will be unable to complete trial preparation or 
discovery by that date unless prompt relief is granted. 
Accordingly, it is requested that a prompt response be 
forthcoming. 

Yours 

EM:Dtg 

cc: Client 
Judicial Performance Commission 
Masters 
Assigned Deputy Attorney General 

in 


