California
Fair Political
Practices Commuission

June 25, 1986

Donna Shannon Scott, Esg.

ACTEB/ACAP Agency Counsel

Alameda County Training and Employment Board
Associated Community Action Program

22225 Foothill Blvd.

Hayward, CA 94541

Re: Your Request For Advice
Our File No. A-86-167

Dear Ms. Scott:

Thank you for your request for advice on behalf of the
Alameda County Training and Employment Board regarding the
conflict of interest provisions of the Political Reform Act
(the Act).l/

QUESTIONS

1) May public employees or members of Private Industry
Councils (PICs) serve as members of a GAIN Advisory Council
which is being formed by the Alameda County Social Service
Agency? '

2) If public employees or members of PICs may serve as
members of the GAIN Advisory Council, are they required to
disqualify themselves from participating in decisions to
allocate GAIN funds when the public entity they represent will
seek to obtain those funds?

CONCLUSION

1) Under the Act, public employees or members of PICs may
serve as members of a GAIN Advisory Council which is being
formed by the Alameda County Social Service Agency.

2) The public employees or PIC members need not
disqualify themselves from participating in decisions to -
allocate GAIN funds when the public entity they represent will
seek to obtain those funds.

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise
indicated.
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ANALYSIS

Initially, we note that you referred in your letter to
Section 1090.1 and the conflict of interest exceptions provided
to PIC members under that statute. The question of whether
there may be a conflict of interest under Section 1090 or a
legal requirement other than those imposed by the Political
Reform Act is a question which the Fair Political Practices
Commission has no jurisdiction to decide. The Commission may
advise you only as to the conflict of interest provisions of
the Act pursuant to Section 83114 (b). Therefore, the following
advice does not include any analysis of the effect of Section
1090.1 or other similar statutes on the situation you have
presented.

According to the facts you gave us, the Alameda County
Training and Employment Board (ACTEB) is one of the two Service
Delivery Areas for Alameda County under the Job Training
Partnership Act of 1983 (29 USC 1501 et seqg.) and its companion
state legislation, the Family Economic Security Act
(Unemployment Insurance Code Section 15000 et seq.). The ACTEB
service delivery area's program of job training is designed and
monitored by a Private Industry Council (PIC), which includes
representatives from large and small businesses in the private
sector, educational agencies, organized labor, rehabilitation
agencies, community-based organizations, economic development
agencies, the public employment service, and child care
resource and referral agencies, and public assistance
recipients. See Unemployment Insurance Code Sections
15030-15034. The PIC also makes decisions to fund various
contractors which provide classroom training, and allocates
blocks of funds to the ACTEB service delivery area, which, in
turn, negotiates "on the job training" contracts with local
employers. Under the Political Reform Act, PICs are considered
local government agencies, and the PIC members are public
officials. Sections 82041 and 82048; see Siegel Opinion, 3
FPPC Opinions 62 (No. 76-054, July 6, 1977) (copy enclosed).

Under the recently enacted Greater Avenues for Independence
(GAIN) legislation, certain welfare applicants and recipients
will be referred to mandatory job training programs. Welfare
and Institutions Code 11320 et seg. In Alameda County, the
GAIN program will be administered by the Alameda County Social
Services Agency. Employment and job training services for
Alameda County GAIN participants will, in all probability, be
performed by ACTEB, under contracts with the Alameda County
Social Services Agency.
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The Alameda County Social Services Agency is forming a GAIN
Advisory Council to assist them in the implementation of GAIN.
There is no statutory requirement for establishment of a GAIN
Advisory Council. It appears that the GAIN Advisory Council
would consist of members representing various public and
private entities. The Council would design the specific GAIN
program for Alameda County, and would make decisions concerning
the particular types of job training to be provided and the
amount of GAIN funds to be allocated for each aspect of the
Alameda County GAIN program.

You have stated that because the GAIN Advisory Council
would be similar to a PIC in function, you have concluded it
would be a public agency within the meaning of the Act. Based
on the Siegel Opinion, supra, we agree with your conclusion
that the GAIN Advisory Council would be a public agency, and
its members public officials under the Act.

The Alameda County Social Services Agency has promulgated a
conflict of interest policy for the GAIN Advisory Council.
Under the policy the County Social Services Agency has drafted,
each member of the GAIN Advisory Council must agree in advance
that the entity he or she represents will not seek or accept
any GAIN funds. If ACTEB or the ACTEB PIC will be
administering the job training programs under contract with the
County Social Services Agency, this policy effectively
precludes any participation on the GAIN Advisory Council by
salaried employees of ACTEB or members of the ACTEB PIC. You
question whether this policy is required by the Act.

To address this concern, we look to Section 87100, which
provides:

No public official at any level of state or
local government shall make, participate in making
or in any way attempt to use this official position
to influence a governmental decision in which he
knows or has reason to know he has a financial
interest.

Section 87100 does not prohibit a public official from
serving as a member of a public agency, but simply requires the
official to disqualify himself from participating in any
decision in which he has a financial interest. Thus, the
Political Reform Act does not support the policy of the Alameda
County Social Services Agency insofar as that policy prohibits
certain persons from serving on the GAIN Advisory Council.
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Pursuant to Section 87103, an official has a financial
interest in a governmental decision, within the meaning of
Section 87100, if the decision would have a reasonably
foreseeable material financial effect, distinguishable from the
effect on the public generally, on the official or a member of
his or her immediate family, or on:

(a) Any business entity in which the public
official has a direct or indirect investment worth
one thousand dollars ($1,000) or more.

(b Any real property in which the public
official has a direct or indirect interest worth one
thousand dollars ($1,000) or more.

(c) Any source of income, other than gifts and
other than loans by a commercial lending institution
in the regular course of business on terms available
to the public without regard to official status,
aggregating two hundred fifty dollars ($250) or more
in value provided to, received by or promised to the
public official within 12 months prior to the time
when the decision is made.

(d) Any business entity in which the public
official is a director, officer, partner, trustee,
employee, or holds any position of management.

(e) Any donor of, or any intermediary or agent
for a donor of, a gift or gifts aggregating two
hundred fifty dollars ($250) or more in value
provided to, received by, or promised to the public
official within 12 months prior to the time when the
decision is made.

87103 (a)-(e).

As your question relates to conflicts of interest for
employees and members of a local government agency, we must
discuss Section 87103(c) and (d). Pursuant to Section
87103 (c), a public official's sources of income may create a
conflict of interest. However, in Section 82030(b) (2),
"income," for purposes of the Act, does not include salary and
reimbursement for expenses or per diem received from a state,
local or federal government agency. Therefore, Section
87103 (c) does not require an employee of a local government
agency, such as ACTEB, to disqualify him or herself from
participating in decisions affecting his or her employer.
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Pursuant to Section 87103(d), a public official may have a
conflict of interest as to decisions affecting any business
entity in which he is a director, officer, partner, trustee,
employee, or holds any position of management. However, a
"business entity," for purposes of the Act, includes only those
organizations or enterprises operated for profit, and does not
include a government agency. Section 82004. Therefore,
Section 87103(d) does not require an employee or officer of a
government agency, such as ACTEB or the ACTEB PIC, to
disqualify him or herself from participating in decisions
affecting the agency.

Accordingly, Sections 87100 and 87103 would not require
ACTEB employees or members of the ACTEB PIC to disqualify
themselves from participating in decisions to allocate GAIN
funds when ACTEB or the ACTEB PIC may be the recipient of some
of those funds.

Based on the preceding analysis, we conclude that the
Political Reform Act does not prohibit employees of ACTEB or
members of the ACTEB PIC from serving on the GAIN Advisory
Council, even though the agency they represent may become a
recipient of GAIN funds. Furthermore, we conclude that ACTEB
employees and members of the ACTEB PIC would not have a
conflict of interest under the Political Reform Act with regard
to decisions to allocate GAIN funds to ACTEB or the ACTEB
PICc.2/ Thus, the Alameda County Social Services Agency's
conflict of interest policy for GAIN Advisory Council members
is not supported by the Political Reform Act. As discussed
above, we have not considered whether there is any other law
which would support the conflict of interest policy proposed by
the Alameda County Social Services Agency.

2/ I have not addressed the question of whether a member
of the ACTEB PIC who represents a private employer may
participate in decisions to allocate public funds to his or her
employer. I have enclosed a copy of Commission regulation
2 Cal. Adm. Code Section 18702.1, which provides that a public
official must disqualify himself from participating in any
decision when a source of income of $250 or more "appears
before" him by filing an application or similar request.

Please contact me if you would like to discuss this situation
in greater detail.
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If you have any further questions regarding this advice,
please call me at (916) 322-5901

Sincerely, o
Kathryn £. Donovan
Counsel

Legal Division

KED:DL:sm
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May 12, 1986

Kzthy Doncovan; Esg.

Fair Political Practices Commission
State of California

100 X Etreet

F. O, Box 807

Sacramento, California 95804

Re: Reguest for advisory opinign

Dear M¥Ms. Donovane:

During ocur telephone conversation of April {, {984, vou Kindly offered to
furnish me with & written opinion regarding the matter we discussed. |
would now LiKe to take advantage of vour offer,

in summeary, the issus is whether salaried public emplovees and/or
members of Private Industry Councils may be members of a GAIN Advisory
Council which is being formed by the Secial Services Agency of the County
of Alamedea, and under what circumstances, if anv, they would be precluded
on voting on matters before the GAIN Advisory Council.

By way of background, the Couniy of Alameda has two gubernatorily
designated "service delivery areas" (SDAS) under the Job Training
Partnership Act of 1953 thereinafter "JTPA", 29 USC {501 et, seq.), and its
companion state legislzation, the Familvy Economic Security Act, ("FESA'™
Unemplovment Insurance Code 15000 et. zen. The City of Qakland is an
EDA in its own right, and the remainder of the County of Alameda is
serviced by the Alameda County Training and Employment Boargd (ACTER),
which is a consortium of the County of Alameda and thirteen municipal
goevernments., The ACTEB 8DA ie a public Joint powere agency, and the
City of Qakland is, of course; & municipality. Both SDAs operate
independently of each other, and both 8DAs have Private Industry Councils
(PICs), which are concsidered "arms of local government” [45 Ops AG 41, 48,
{19382), citing Esiate of Hendricks, 77 CA 647, 651 (1947) FPPC
memorandum dated March 7, 19841 and thus subject to the Political Reform
Act, Among the responsibilities of the PlCs is the development of Jjob
training plans, voting on decisions to fund various contractors which
provide classroom training, and allocating funde to the SDAs for the
purpose of entering into "on the job training” (OJT) contracts with local
empiovers,

ACTEB/ACAP o 22225 Foothill Boulevard o Hayward, California 94541  (415) 881-6400



Because of the statutory purpose of PICs, [29 USC 1513, UI 15000, 150321
to wit, the obvious need for active participation in job training programs
by private sector employers, who are, after all, the ultimate consumers of
JTPA program “"products”, Government Code 1091.{ provides an exception
for PIC members to the restrictions imposed by Govermment Code 1090.
Thus, PIC members may enter into OJT contracts within their SDAs since
the wage subsidies paid during the training period are, by statutory
definition, compensation +or the exiraordinary out-of-pocket costs
assotiated with training disadvantaged participants [29 USC {1531 @X®)
and are therefore not considered as having a "material financial effect” on
a2 PIC member’s private econcmic interest. In this regard, it should be
noted that OJT funds are allocated in blocks to the SDAs, who have the
responsibility for developing individual OJT slots and negotiating
contracts with potential OJT emplovers, so PIC members are not voting
directly on contracts with specific employers, nor it is Known in advance
with which empliovers those contracts will be negotiated. It should zlso be
noted that public edutational imstitutions are represented on FiCs, and
that salaried emplovees of such public institutions routinely vote on
funding decisions involving them, which is not prohibited by the Political
Reform Act.

The recently enacted Greater Avenues for Independence (GAIN) legislation,
Welfare & Institutions Code 11320 et. seq., provides that certain welfare
applicants and recipients will be referred to mandatory Job training
programs. The GAIN legislation is to be adminisiered by the social
services gepartments of the counties, [WELI Code 11320%2.20(2), (B)] and the
iegislation mandates a cooperative effort among social services
departments, public educational institutions, JTPA administering entities,
and PiCes [UI Code 15006; W&l Code 11320.2¢0)]. Given the extensive
experience of the SDAs and the PICs in administering Jjob training
programs and related services, such as Jjob development, job search
assistance and placement, [Ul {50203 and the fact that SDAs have been
serving welfare recipients for many vears, both under JTFA and its
predecessor statute, CETA, [(UI 150068, 15027, 150483, 150703 the
employment and job training services for Alameda County GAIN
participants will, in all probability, be performed by the ACTEEB and City
of Oakland SDAs under contracts with the Alameda County Social Services
Agency (88A),

In connection with the implementation of GAIN, the 55A is in the process
of torming & GAIN Advisory Council, although there is no reguirement in
the GAIN legislation that such a Council be 4ormed, which would be similar
in function to a PIC, and which would undoubtedly be a public body within
the meaning of of the Political Reform Act (PRA) and California
Administrative Code 12730 et. seq. and thus subject to the PRA. In
conjunction therewith, the 85A has promulgated a Conflict of Interest
Policy, a copy of which is attached hereto. Whether this Policy meets the
requirements of the Political Reform Act and applicable California
Administrative Code regulations is guestionable. Under this Policy,
anyone who sits on the GAIN Advisory Council must agree in advance that
the entity the individual represents will not seek or accept any GAIN
funds. Needless to say, this effectively precludes any participation by
either salaried public emplovees of ACTEE or the City of CakKland and
members of the ACTEB or Oakland FiCs, as well as octher interested public



entities, such as local school districts, and other public education entities,
and would seem to be in conflict with the statutory requirement of
interagency cooperation.

ACTEEB and the City of Oakland have taken the position that neither the
Pplitical Reform Act nor Government Code 109i.{ prohibits such
participation. Although the S585A concedes that there is no statutory
prohibition against membership for such individuals, it takes the position
that such members would be required to disqualify themselves so
frequently that their participation would be severely limited. Both ACTEB
and the City of Qakland disapgree with the County’s position in light of the
fact that public emplovees, such as ACTEB or City of Qakland staff or
representatives of school districts or other public entities, do not, as a
matter of law, have a "material financial interest” within the meaning of
the Political Reform Act in any funding decisions that would benefit their
public entity emplovers, and would therefore not be prevented from voting
o such funging issues. By the same tokery Government Code 10%1.1 would
seem to eliminate any barriers to participation by PIC members, except
poseibly in rare and isolated situations.

In addition to the foregoing, the County has also taken the position that
section 23-602 ("Code of Conduct") of the State’s social services
regulations regarding conflicts of interest in the procurement of services
by county social services departments, a copy of which is attached, would
azlso bar participation by ACTEB, the City of Qakland, and PICs. ACTEB
and the City of Dakland take +he position that the regulations do not apply
toc other public entities, or to PICe, and that 88A‘s interprztaticn does not
take into account the provisions of the Political Reform Act or Government
Code {091.4, or the underlying rationale for both statutes, to wit, the
public interest in prohibiting members of public bodies from using their
positions to enhance their private economic interests. C#f. Thomson v.
Coll, 38 C3d 633 (1985), People v. Barenfeld, 203 CA2d 18é {1962), Terry v,
Bender, 143 CA2d 193 (1954).

Nor does the 55A's position take into account the farct that members of a
public body may be representatives of an industry that is interested in the
activities of that body: Consumer’s Union v. California MilK Advisory
Board, 82 CA3d 433 (1978), Mt. Vernon Memorial Park v. Board of Funeral
Directore and Embalmers, 7% CA3d 874 (1979,

In order to facilitate the formation of the GAIN Advisory Council, public
entities and PICs are presently participating in a GAIN Interagency TaskK
Force which is separate and distinct from the GAIN Advisory Council, with
the understanding that if there is no legal objection to participation by
SDAs, other public entities and PICs, the GAIN Interagency Task Force may
eventually be merged with the GAIN Advisory Council. To this end, we
would appreciate having the FPPC’s opinion as to the legality of such
participation on the GAIN Advisory Council by salaried public emplovees
and PIC members, and whether the imposition of a “no GAIN funding”
requirement on GAIN Advisory Council memberes is reguired by either the
PRA or Government Code {090 or 1094.4.

Your azszistance in this matter will be greatly appreciated, and if vou have
any questions, please contact me at (415) 28{-408{; Ralph Wheeler, Esg.,



O+¢ice of the City Attorney, City of CaKland at (4i5) 273-3404; or Eric
Chambliss. Esq., Office of County Counsel, County of Alameda, at (445}
§74-7272.

Sincerely voa

e

=

ACTEB/ACAP Agency Counsel

cc: Realph Wheeler, Esq.
cc: Eric Chambliss, Esg.
cc: Robert L, Bloom



Attachment

Greater Avenues for Independence (GAIN)
ALAMEDA COUNTY GAIN ADVISORY COUNCIL

Conflict of Interest Policy

To avoid conflicts of interest on the part of GAIN Advisory Council members, a
conflict of interest policy has been established which is based upon the
California Government Code. In summary, this policy provides that:
A compensated officer or employee of any organization intending to apply
for GAIN funding during a given funding cycle cannot be a Council member
during the planning process for that funding cycle;
Noncompensated officers and employees of such organizations can be members
of the Council, but thev must disclose their affiliation(s) and they are
prohibited from participating in any Council activity which directly
relates to any specific Service Activity for which the affiliated
organization intends to request GAIN funding; and,
Oraarizations which have officers or employees who violate these
oronitbitions shall not be eligible to apply for or toc awarded GARIN funds
Curimg the applicable funding cycle.

The enclosec "Conflict of Interest Declaration" further explains this policy
by providing the specific mechanism for its implementation.

The following sections cf the California Government Code provide the statutory
basis for the Agency's conflict of interest policy:

1090. Conflicts of interest: contracts, sales and purchases

"... county ... officers or employees shall not be financially interested in
anv contract made by them in their official capacity, or by any body or boarc
of which they are members ..."

(Advisory bodv members have been found by the courts to be such officers (City
Council wv. McKinley, 80 Cal.App.3d 204 (1978). If a Council member's
financlal 1interest 1s considered '"remote" and he or she does not vote or
participate in the decision to make the recommendation, no violation of

section 1090 woulld occur.

1. Remote interest of officer or member

Y "An officer shall not be desmed to be interested in a contract entered
into by a body or board of which the officer is a member within the meaning of
this article if the officer has only a remote interest in the contract anc if
the fact of such interest is disclosed to the body of the board of which the
officer is a member and noted in its offical records, and thereafter the body
or board authorizes, approves, or ratifies the contract in good faith by a
vote of its membersnip sufficient for the purpose without counting the vote or
votes of the officer or member with the remote interest."

(b) "as used in this article, 'remote interest' means any of the following:

(1) That of an cfficer or employee of a nonmprofit corpeoration,
except as provided in paragraph (&) of subdivision (2) of Section
1gel.5.

#4



1091.5 Interest in contract; Quantity and quality of interest; Relztion to
contracting party ‘
(g} "An officer or employee shall not be deemed to be interested inm a contract

if nis or her interest is any of the following:

(7) That cf nonsazlaried member of a nonmprofit corporation, provided that
such interest is disclosed to the body or board at the time of the first
consideration of the contract, and provided further that such interest is
noted in its official records.

(8) That of noncompensated officer of a nonprofit, tax-exempt
corporation, which, as one of its primary purposes, supports the functions
of the body or board or to which the body or board has a legal obligation
to give particular consideration, and provided further that such interest
is noted in its official records.

For purpocses of this paragraph an officer 1s 'noncompensated' even though
he or she receives reimbursement from the nonprofit, tax-exempt
corporation for necessary travel and other actual expenses incurred in
performing duties of his or her office.”

1097, Penalty for violations

"Every officer or person prchibited by the laws of this state from making or
being interested in contracts ... who willfully violates any of the provisions
of such laws, is punishable by a fime of not more tham one thousand dollars
($1,000), or by imprisomment in the state prison, and is forever disgualified
from holding any office in this state."

-

C2071/00561/3-8¢



ALAMEDA COUNTY Greater Avenues for Independence (GAIN)

Conflict of Interest Declaration for Advisory Council Members

Please complete all of the following sections.
Indicate "none" when applicable.
Attach additional pages if necessary.

4

<.

2a.

List the names of all nonprofit, tax-exempt corporations and other
business entities of which you are a COMPENSATED officer or employee and

the title of vour position.

Organization Title

Your interest in each of the above listed crganizations is considered to

be greater than a "remote interest". Conseguently, there is a conflict of
interest between your participation on the GAIN Advisory Council and your
compensated position with each organization. By virtue of vyour

participation in any manner on this Advisory Council, each of the above
organizations shall not be eligible to apply for or to be awarded GAIN
funds.

tist the names of all nomprofit, tax-exempt corporations and other
business entities for which you are a NONCOMPENSATED officer, member or
employee and the title of your position.

Crganization Title




2b. For each of the organizations listecd in item 2a., list each and every
Service Activity listed on Attachment A for which the organization
will apply feor or seek award of GAIN funding.

Organization Title

You are considered to have a "remote interest" in each of the above
listed Service Activities. Conseqguently, there is not & conflict of
interest between your participation on the GAIN Advisory Council
during its planning process for GAIN and your noncompensated position
with that organization, PROVIDED THAT ALL OF THE FOLLOWING CONDITIONS
ARE MET:

(1) Your "remote interest" is noted in the official Advisory
Council records via Agency acknowledgment (signature) of
this signed declaration;

(2) You disclose your remote interest to the Advisory Council;

(3) You declare conflict of interest and refrain from
participating in Advisory Council discussions concerning
each listed Service Activity or from attempting to
influence other Advisory Council members, and

(4) You declare conflict of interest and abstain from voting on
any issue directly related to each listed Service Activity.

Futhermore, should any of the listed organizations apply for GAIN
funding for a Service Activity not listed above and for which
Advisory Council action included your vote, the organization shall
not be eligible to apply for or to be awarded GAIN funds for that

specific Service Activity.

By mv signature below, I attest that the above information is correct anc
complete as requested. I ungerstand that failure to fully disclose my being
an officer, member or employee of any corganization later applying for or
seeking award of GAIN funds shall be sufficient grounds for that organization
to be ineligible to apply for or to be awarded GAIN funds in Alameda County.

GAIN Advisory Council Member: Printed Name and Signature Date

Certifying Sionature, Organization Representative Cate

Agency Staff Siomature Date
-2-

02071/00561/3-86
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California
Fair Political
Practices Commission

May 19, 1986

Donna Shannon Scott
Alameda County Training
and Employment Board
22225 Foothill Boulevard

Hayward, CA 94541

Re: 86-167

Dear Ms. Scott:

Your letter requesting advice under the Political Reform
Act has been received on May 15, 1986 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact me directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or unless more information is needed to answer your request,
you should expect a response within 21 working days.

Very truly yours,
X&zzyZ%gfzﬂ/eéf/';;%7(ayv4%)
Kathryn"E. Donovan ”E%?ggkﬁ»

Counsel
Legal Division

KED:plh
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