
California 
Fair Political 
Practices Commission 

Wes Bannister 
Huntington Beach 

city Councilmember 
15562 Chemical Lane 
Huntington Beach, CA 92649 

Dear Mr. Bannister: 

February 20, 1987 

Re: Your Requests for Advice 
Our File Nos. A-87-029 and 
A-87-050 

This is in response to your requests for advice dated 
January 16, 1987 and February 3, 1987 concerning your duties 
under the conflict of interest provisions of the Political 
Reform Act (the "Act").Y 

QUESTIONS 

1. Are you prohibited from participating in discussions 
with the city attorney or with various department heads for the 
purpose of attempting to resolve a lawsuit filed against the 
City of Huntington Beach by a client of your insurance agency? 

2. Are you prohibited from participating in a decision 
regarding rezoning land owned by a client of your ;",11:1" ....... --­
agency? 
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source of income to you of $250 or more in the precedinq 12 
months. 

2. You may not participate in a decision reqardinq 
rezoninq land owned by a client of your insurance aqency if the 
client has been a source of income to you of $250 or more in 
the precedinq 12 months. 

FACTS 

In the first situation, a lawsuit has been filed aqainst 
the City of Huntinqton Beach by John J. Stanko in his capacity 
as trustee of the Stanko Trust. The lawsuit involves the 
Davenport Marina, which is owned and operated by the Stanko 
Trust. You own a 100 percent interest in an insurance aqency 
which insures the Davenport Marina. 

In the second situation, a client of your insurance aqency 
is cominq before the city council to request that certain 
property be rezoned from commercial to residential property. 

ANALYSIS 

Section 87100 prohibits a public official from makinq, 
participatinq in, or attemptinq to influence a qovernmental 
decision in which he knows or has reason to know he has a 
financial interest. A public official has a financial interest 
in a decision if it is reasonably foreseeable that the decision 
will have a material financial effect, distinquishable from its 
effect on the public qenerallv ,on. "'lnn1·"" ... .,""-- ...... - • 
ant,,,,,,,JA, _.It .J. - -

~ .~J. 

, __ ._. OAQmp~e ~ne sale of an insurance 
policy by a solicitor results in a $400 commission which is 
split 50/50 between the solicitor and your insurance aqency, 
your insurance aqency has earned $200 in commission income. 
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if the Stanko Trust or the client seeking the rezoning has 
provided $250 or more in commission income to your insurance 
agency in the preceding 12 months, you may not participate in 
any decision which will have a reasonably foreseeable material 
financial effect on that client. 

As we have previously advised you, it is usually necessary 
to estimate the dollar value of the effect of a decision on an 
official's economic interest to determine whether the effect is 
material. (Advice Letter to Wes Bannister, No. I-86-327 
(Jan. 8, 1987).) However, Regulation 18702.1 sets out certain 
special situations in which an effect is considered material 
regardless of its dollar value. In particular, Regulation 
18702.1(a)(1) provides that a public official shall not 
participate in a decision if: 

(1) Any person (including a business entity) 
which has been a source of income (including gifts) to 
the official of $250 or more in the preceding 12 
months appears before the official in connection with 
the decision: 

A person or business entity "appears before an official in 
connection with a decision" when that person or entity, either 
personally or by an agent: 

(1) Initiates the proceeding in which the 
decision will be made by filing an application, claim, 
appeal, or similar request: 

~ ____ zvu V~ ¥~~U or more in the preceding 12 
months. 

By participating in discussions with the city attorney and 
various department heads for the purpose of resolving the 
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stanko Trust lawsuit, you would be considered to be "usinq your 
official position to influence" a qovernmental decision 
reqardinq the lawsuit. (Requlation 18700.1(a), copy enclosed.) 

Rezoning 

In the second situation you have presented, the request for 
rezoninq constitutes an "application, ••• appeal, or similar 
request." In addition, your client is undoubtedly a named 
party in the proceedinq. Accordinq1y, you may not participate 
in the rezoninq decision if the client has been a source of 
income to you of $250 or more in the 12 months precedinq the 
decision. 

If you have any questions, please contact me at 
(916) 322-5901. 

DMG:JGM:plh 
Enclosure 

Sincerely, 

Diane M. Griffiths 
Gene~ral Counsel ~ 

)3.7fk ~e __ 

By: hn G. McLean 
Counsel, Leqal Division 



~:f Huntington Beach 
• 2000 MAIN STREET • CALIFORNIA 92648 

February 3, 1987 

Mr. John G. Mc Lean 
Counsel, Legal Division 
California Fair Political Practices Commission 
P.O. Box 807 
Sacramento, California 95804-0807 

Re: Reasons for Disqualification 

Dear Mr. Mc Lean: 

MAYOR 
Jack Kelly 

MAYOR PROTEMPORI 
John Erskine 

COUNCILMEMBERS 

Wes Bannister 
Ruth Finley 
Peter Green 
Tom Mays 
Grace Winchell 

It is a little early yet, but some where during the course of the next year, one of my 
insureds is going to be coming before the City Council requesting a rezoning land 
currently owned. The zoning on that land, at this point in time, is commercial and at 
any time, basically, the insured could start building commercial sites under that coding. 
The insured, however, is not in the commercial building business, but has always been, 
and historically has involved himself in, joint ventures involving residential. For that 
reason, they are asking for a rezone to residential. 

Again let me review with you the points involving me, which would have a direct bear­
ing on this situation. 

First, whether the land is zoned for commercial or residential would mean no change in 
income to me or change in my agency's gross receipts. Our premiums for our insurance 
coverages are not based on zoning, but on square footages, or acres. Therefore the 
reason for disqualification, as I understand it from your letter is eliminated as far as my 
involvement is concerned. It would not exceed $10,000 is gross receipts to my agencv 
nor $250.00 to me oersonanv-

co: Gail Hutton 
Huntington Beach City AtW~ONE (714) 536-5553 



California 
Fair Political 
Practices Commission 

Wes Bannister 
Councilmember 
P.O. Box 190 
Huntington Beach, CA 92648 

Dear Mr. Bannister: 

February II, 1987 

Re: 87-050 

Your letter requesting advice under the Political Reform 
Act was received on February 9, 1987 by the Fair Political 
Practices commission. If you have any questions about your 
advice request, you may contact John G. McLean, an attorney in 
the Legal Division, directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or more information is needed, you should expect a response 
within 21 working days. You also should be aware that your 
letter and our response are public records which may be 
disclosed to the public upon receipt of a proper request for 
disclosure. 

428 J Street, Suite 800 • P.O. Box 807 • Sacramento CA 95804-0807 • (916)322-5660 



Ci) BANNISTER & ASSOCIATES 

~~ INSURANCE 

Attorney John G. McLean 
Counsel, Legal Division 

_1t'i""'''''U 16, 1987 

California Fair Political Practices Commission 
P.O. Box 807 
Sacramento, California 95804-0807 

Re: Lawsuit 
John J. Stanko, as Trustee of the 
Stanko Trust, UDT 9/24/80, 
Petitioner, 
vs. 
City of Huntington Beach, City 
Council of the City of Huntington Beach 
and Does 1 through X, inclusive 

Dear Mr. McLean: 

Attached to this letter please find a copy of a lawsuit which is being filed 
by one John J. Stanko against the City of Huntington Beach. The lawsuit 
clearly defines the reasons for action, and speCifically, addresses the prior 
handling by the City Council of an action that the claimant feels was 
illegal. 

In this particular case, I happen to know the parties who were involved in 
the action, and know that it was politically motivated, which is fully 
indicated by the lawsuit filed by Mr. Stanko. 

My concern is thAt r inam'A Un C!4·~_"_ 

amount SU[)Stl!Ultlal.lj 

15562 nh-nOltAn Beach, California 92649, (71 891-2351 



of 
ability to use 
not effect the 

I would document, and have the permission 
claimant, to discuss action with the City Attorney and with the 
department heads that were previously involved in the program, however, 
am that so doing I could influence "legislation", which could 
conceivably a conflict of according to your letter of January 
8th. 

Am I precluded from assisting this resident of Huntington Beach from 
resolving this problem and hopefully, reducing expenses to the City, and 
possible court action, by the conflict of interest laws in your judgement? 
Please advise as quickly as possible since this is a very serious situation 
and could be very expensive to all parties involved. It is my hope that I 
could use the knowledge I have of the risk, and the insured's desire to 
avoid legal action, to resolve this case in a way that would be equitable 
and fair to 

Please advise. 

Sincerely, 

Wes Bannister 

WB/bu 

Encl. 
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& ~JATKINS 

Virginia P. Croudace 
60 Newnort Center Drive 
ite 1400, P.O.Box 2780 

Newport Beach, CA 92660 

(714) 752-9100 

torneys for Petitioner 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE 

J. STANKO, as Trustee of The ) 
Stanko Trust, UDT 9/24/80, ) 

) 
Petitioner, ) 

) 
vs. ) 

) 

Case No. 46-75-77 

NOTICE OF MOTION 
FOR PEREMPTORY 
YillNDfu~S AND FOR 
ENFORING JUDGMENT 
POINTS AND AUTHORITIES 

BEACH, CITY ) .. 
CITY OF ) 

and DOES 1 ) 
) 
) 

Respondents, ) 

----------------------------------) 

te: 
Time: 
Dept: 

RESPONDENTS CITY OF HUNTINGTON BEACH and CITY COUNCIL 

C OF HUNTINGTON BEACH: 

PLEASE TAKE NOTICE that on _______________________ , 1986, 

t a.m., or as soon thereafter as counsel can be 

tment of Superior County, 700 C 

Drive West, City of Santa , California, petitioner 

does move Court for a p tory t of 

res s to set as t 

23, 1985, in procee entitled "A so 

City Council of the City of Huntington Beach estab 

: S 2 1 



a p 1 in Davenport Marina." Petitioner will 

does further move the Court for an order enforcing its 

Grant a Peremptory Writ of Mandamus entered 

. 78, Page 373 on July 17, 1974 in Orange County Super 

Court Case No. 211820. This motion is based on this not e, 

verified petition filed in this action, all other papers 

records on in this action, the attached memorandum of 

po s and authorities and any evidence that may be produced at 

hearing. 

Dated: --------------- , 1986 

LATHP~~ & WATKINS 
Robert K. Break 
Virginia P. Croudace 

By 
A,...-;-t-:-t-o-r-n-e-y-s---;f-o-r-""'P-e-:-t....,i....,t:-~T'"' o-n-e-r----
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I 

INTRODUCTION 

Ei the Stanko Trust, petitioner, or Dr. John 

s e Trust's founder, has owned and operated 

Marina in Huntington Harbour since 1975. Since 1975, 

boats lawfully have been moored at the ends, or "side-ties," 

included in the Davenport Marina. On June 3, 

19 • however, without affording petitioner a public 

making any findings to explain or justify its actions, 

any evidentiary showing of the need for its act 

contrary to the terms of the deed by which channel o 

was dedicated to City of Hunt ton Beach, 

ington Beach City Council voted to establish a up 

"\ 

.L II for Marina wou eliminate side-tie moor at 

ends of/two of 
? 
r' and the revenues they yie to 

titioner. Moreover. the pierhead line approved by the Council 

would, again without a hearing. findings, or evidentiary 

justification, eliminate what has been judicially adjudged to 

Marina owner's vested right to expand the Marina in 

accordance with an approved, valid, and vested permit 

issued by C In so doing, the City acted in vio 

process s of pet in udicial a 

its discretion, and in contempt of the prior judgment of 

/ / / 

/ / / 

The writ an order enforc 

• must be issued. 

the Court's 



II 

The Huntington Harbour adjoining the Davenport 

(the "Marina it
) came into being in October 1962, when the 

Hunt ton Harbour Corporation (the "Corporation lf
), petitioner's 

predecessor in interest, dedicated the fee interest in the 

Harbour to the City. The deed also reserved to the Corporation 

and its successors in interest an easement to construct and 

operate a marina on a portion of the deditated harbor, inc 

area on which improvements for the Marina have been 

constructed. ( Administrative Record (HA.R."), Exhibit 4, 

attachment 2.) In May 1964, the City issued Conditional 

Exception (Use Variance) No. 707 ( "Conditional Exception") 

allowing construction of 91. slips at the Marina, along wi 

acent parking lot. ( id., Exhibit 1.) The Corporation 

ob d the necessary permits and constructed the marina 

ad and parking lot, gangways, and 26 boat slips. ( .. 
it 11, App. C, page 5.) In 1971, the Corporation deci d 

to construct, and the City approved, 48 additional boat sl s 

previously authorized by the Department of the Army, Los 

c 

strict Corps of Engineers. ., Exhibit 2.) By 

72, Corporation constructed a total of 29 boat sl s 

(_. , it 11, • C, 6. ) 

Before the slips could be completed, however, on or 

1 • 1972, 

of 

torney's inion to 

C· ~ 

(~. , 

contrary, 

d Corporat to 

s 5-6.) spite 

City Council 

cided that an environmental impact report had to be cert ed 

s 



efore development could proceed. ( id., Exhibit 4. 

2. ) t tely, on February 19, 1974, Council revoked 

tional Exception and the Corporation sued. (1-., and 

ibit 11, App. C, pages 5-7.) 

The Corporation's petition for writ of mandate was 

d before Judge Soden Orange County Superior Court on 

6, 1974. Judge Soden entered his judgment (the ItJudgment") 

the Council to set aside its revocation of the 

t 1 Exception. Judge Soden found that the Corporation 

a vested right to complete development of the Marina: 

"Hunt ton Harbour Corporation having made sub-

stantial [sic] expenditures, performed substant I 

[sic] construction, and incurred substantial 

liabilities in good th reliance upon Condit 1 

Exception (Use Variance) No. 707 and Harbor Permit 

518 has a vested right to complete the Davenport 

Marina." 

., Exhibit 11, App. C, page 12, and App. D, page 2; . , 
it 5, pages 478-479.) The Council elected not to appeal 

the Judgment became final. 

In response to Judge Soden's Judgment, in 1975 

1 consi d establi a p line in to 

dI- It "? to do so, however, c .... 1. 

ly in 1 City torney's opinion that 

"I re of st 1. 

t s as d by City would 

e 

ate the owner of the Marina. (A.R., Exhibit 7.) 



1975, wi t declar that r 

as pI 

son purchased 

( titian for it of Mandate (CCP §l094.5), filed 

1985 ("Petition lf
), , 19.) In December 1982, Mr. Stanko 

sed Mr. Thompson's interest in Marina and, in 198 1 

~ransferred title thereto to petitioner. ( . ) From 

975, owners of ina have continued to moor boats at 

s -ties of the iers in the l'iarina. (See A. R. , 

• v- 8, 1 and it 9, page 1.) 1.1.- ... , 

In 1985, however, the City's staff, based upon 

complaints from a neighbor, again decided to recommend that 

Council consider establishing a pierhead line in the 
;; 
" s set forth three alternatives, dentical,to those 

ed in 1975. (Compare A.R., Exhibit 8 ( "Staff 

"An, "B", and "C", ~ A.R., Exhibit 9, Ex. 

"C n
, and tIS, Ex. "B".) Despite the City At 

1975 opinion regarding inverse condemnation, the City 

II Ii 

i S 

recommended adoption of proposal "B," which would eliminate two 

sting side-t moorings at the Marina. (See A.R., Exhibit 7, 

2. ) 

renewed interest 

estab1i a p .1 or about 17 

19 titioner's attorney, Robert K. Break, telephoned 

to scuss matter. ( c tion of 

cl."), . ) was re d 

t Sangster. ) On or about 21, 

. Break spoke with Mr. Sangster, apprising him of the 



stence of t several mater 1 
..L 

sentat in omissions from St f Report. 

an opportunity to meet wi the City's sta to 

why proposal was made and whether a 

se pierhead line could be proposed instead. (Id .• 

see A.R., Exhibit 10.) Mr. ak subsequently reduced 

. concerns to writ in a May 23, 1985, letter to Mr. S ter. 

( A.R., Exhibit 10.) 

On May 31, 1985, the Friday iITru.ediately before 

3 Council meeting, at . Break's request, titioner 

its sentatives met wi Mr. Sangster, Charles Thompson, 

Ci trator, James Director of the City's 

tmentof Development Services, and Paul Cook, the D ctor 

City's Department of Publ~c Works L (Break Decl., 

meeting, Mr. Break specifically inquired of se Ci 

sentatives whether any public health, safety, or weL 

justification supported establishment of any pierhead I 

( ~r 
•• i 

(Id.) 

. ) I responded that no such justification 

meeting, . Break so delivered to Mr. S 

\ . ) 

ter 

sition paper (A.R., Exhibit 11) outlining petitioner's or 

tual and I arguments regarding its right to cont 

.1- tion of the util 0 '-

., 
s -t moor . ) tit .i. 

d a e p d 1 City repres 

d to consi . ) 
t entat s 

of s of si to Council 

June 3 meeting, and were assured by Counci 



t sition would be delivered to the Counci 

for their consideration over the weekend ior to 

3 meet ( •• <if . ) 
the Council meet on June 3, 1985, the proposal 

to establ a pierhead line at Marina ("Resolution No. 

523") was calendared as an administrative item. It was not set 

a lie hearing. (See A.R., Exhibit 12, page 9, bie 

3, s 116-117, Exhibit 14, page 1.) Petitioner's sole 

tunity to address the proposal was during the "public 

COTIluJ.ents" portion of the Council meet ( .0 Exhibit 1 

2.) Indeed, when a sed the Council 

tion of meet City mayor ized 

tion No. 5523 was not set for pub c ing, and 

fore cut short Mr. Break's attempts to respond to a il 

's questions. (A. R •• it 14, page 15.) To fur 

te matters, the City Attorney, Gail Hutton, 

sented to the Council the City received 

tioner's position paper at 4 p.m. on June 3, the 

(~id., pages 22-23, 26-28.) 

Ultimately, no evidence was taken. The Council s 

Reso tion No. 5523 as an strative item, wi 

thout 

cessi A. R .• bit 

On t 30, 1985 

t 

to set so 

t 30, 5. tit 

of lie purpose 

! 
q. s 19-31.) 

titioner petitioned 

. 5523. ( 

City to 

s 

of the City's proceedings in adopting Resolution 



5523. (See st for ration trative 

s action on t 20, 1985, Proof of S ce J 

on October 25, 1985.) the City was re d to 

re and deliver the record to titioner by November 28, 

985 (see Cal. Code of Civ. Proc .• § 1094.6(b», the Ci 

layed for almost a full year before livering to tit 

ttorneys an uncertified copy of the record on or about 

t 6, 1986. On August 20, 1986, petitioner returned 

record to the City for certi cation. On August 21, 1986, 

cer d part of the record as discovered in or a 

1986, returned an te copy of the record to 

is attorneys. tit 's attorneys contacted 

City or about October 1986 on or about each of 

er 19, 20 and 21, 1986 regarding omissions from 

record, and lly received missing documents from the Ci 

on or about December 4, 1986. 

III 

The City's Actions Denied titioner Due Process In 

ing To low titioner A Fair Trial 

It has long been the law in California, and 

nat that a city cannot require a landowner to 

a use of s property wi 

consti 1 protect 

.2d 657, 69-670 ( 960); 

3 .2d 339, 347 ( 95 ); 

________________ ~, 85 776 795-96 (194 ).) 

ctions of the due process clause of the Fifth 



r , as codif d lifornia Co of Civil 

c 1094.5 (all further statutory re s are to 

1 Proce unless otherwise speci d). to a II 

II ch is right not only to be in a mean .1. 

also to know beforehand the al d bases 

cori. t action and able to contest 

___ ....:..1..._ , 424 u.s. 319. 348-49 (1976); 
--~~----------

• 304 U.S. 

1 -19 (1938).) In administrative hearings, due process 

c 1udes the ri to representation by counsel 

t to cross-examine witnesses. ( 

.3d 531, 540-41 (1971); 0 
--~~--~~~~~ 

i , 17 Cal.2d 204, 210 (1941).) --- , not only was 

titioner denied an administrative trial, but City_actec. l.~ 

a TI1anner only can be characterized as being fundamental 

a 

City did not afford titioner any proce 

remotely resembled a prior to imposing a pierhe 

revoked petitioner's rights to use side-t s at 

and to expand Mar west from parking a~ea 

cated rlor of the exist docks. Despite its impact on 

4- • 

l..l. IS vest so t . 5523 was s 

ted as an strat i enac as such. 

. . , ibit 10, page 9, and bit 14, 31.) This is 

cess. 

IJ-':: 4- never d 
, 

L...I..L. D 

i IS e on. e c . , 
Report failed to set for any justificat 



creat p 1 A. R. 9 

i K s cifical ted to 

ty's action s May 31 meet 

bit 7, s 1-2.' 

sis 

wi ty 

sentatives, was unequivocally informed that was 

lie 1 safety, or weI justification 

sal. (Break Decl., ~ .) titioner was therefore 

e to prepare adequately to respond to the Council's 

concerns regarding placement of pierhead line at the 

illeet 
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al d 1 

s comments wi res t to P ad 1 placement. 

it 14, pages 16-19, 26.) . Cook's ilure to 

/ 



t s t to state t was no 1 
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. ) Council therefore d not an informed cis 

matter shou at st, l 

cision until City torney an opportunity to eva 

I issues, as sted by one Council 

it 14, at s 27-28.) City's decision 

not II • reasoned, equitab " It was 
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si t moor on uD u ich sent exten 

st 1 nnel wid is .... 1 

t. See A.R. , bit 9, Ex. flC. I ) 
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California 
Fair Political 
Practices Commission 

Wes Bannister 
Bannister & Associates 
15562 Chemical Lane 
Huntington Beach, CA 92649 

Dear Mr. Bannister: 

January 21, 19.87 

Re: 87-029 

Your letter requesting ~vice under the Political Reform 
Act was received on January 20, 1987 by the Fair Political 
Practices commission. If you have any questions about your 
advice request, you may contact John G. McLean, an attorney in 
the Legal Division, directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or more information is needed, you should expect a response 
within 21 working days. You also should be aware that your 
letter and>our response are public records which may be 
disclosed to the public upon receipt of a proper request for 
disclosure. 

Very truly yours, 

dllL-~~~ { 'Dt'74'1-/tt~ - ,i'~ 
• :J . / / 

D1ane M. Gr1ffiths 0' 
General Counsel 

DMG:plh 

428 J Street, Suite 800 • P.O. Box 807 • Sacramento CA 95804-0807 • (916) 322-5660 


