California
Fair Political
Practices Commission

March 11, 1987

Carl K. Newton

City Attorney of Manhattan Beach
Burke, Williams & Sorensen

One Wilshire Building

624 South Grand Avenue, 1llth Floor
Los Angeles, CA 90017

Re: Your Request for Advice
Our File No. A-87-046

Dear Mr. Newton:

You have requested advice on behalf of Larry Dougherty and
Charles Holmes, members of the Manhattan Beach City Council, and
on your own behalf as City Attorney, concerning the conflict of
interest provisions of the Political Reform Act (the "Act").l

QUESTION

The applicant for an extension of a temporary certificate of
occupancy has filed a claim against the city, Councilmembers
Dougherty and Holmes, and yourself. The claim is for actual
damages totaling $650,000, punitive damages of $1,000,000, and
attorneys' fees. May you, as the city attorney, and the two
councilmembers participate in:

(1) Decisions on the claim;

(2) Decisions on applications related to the claim; or

(3) Decisions affecting the claimant but unrelated to the
claim?

CONCLUSION

You and the two councilmembers may participate in decisions
on the claim, decisions on applications related to the clainm,
and other decisions affecting the claimant.

1/ Government Code Sections 81000-91015. All statutory
references are to the Government Code unless otherwise noted.
Commission regulations appear at 2 California Administrative
Code Section 18000, et seqg. All references to regulations are

to Title 2, Division 6 of the California Administrative Code.
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FACTS

In January 1987, Meals America, Inc. ("Meals"), filed a
claim against you, the City of Manhattan Beach, and
Councilmembers Dougherty and Holmes, alleging negligent
interference with contractual relations, interference with
prospective economic advantage, conspiracy to interfere with
existing contractual relations, fraud and/or negligent
misrepresentation, estoppel, conspiracy to defraud, violation
of civil rights and damages. The claim seeks damages of
$50,000 for loss of business, $600,000 for additional lease
expenses, $1,000,000 in punitive damages, and attorneys' fees.
Meals has not filed a lawsuit based on the claim, but may do so
in the future.

The claim stems from an application for a planned
development permit and a conditional use permit for the
development of a restaurant, lounge and associated service
activities. Meals was the proposed lessee-tenant of the
property and the developer of the property for which the permit
applications were filed.

In October 1986, the city granted Meals a 90-day temporary
certificate of occupancy for its restaurant. One of the
conditions of the temporary certificate of occupancy concerned
offsite parking for patrons of the restaurant. On January 20,
1987, the temporary certificate of occupancy was scheduled to
come before the city council for extension. At that time, the
city had received complaints that Meals was not complying with
the offsite parking requirement. Meals filed its claim against
the city, the two councilmembers and the city attorney prior to
the vote on the extension of the temporary certificate of
occupancy. The city council voted to extend the temporary
certificate of occupancy to March 23, 1987, and continued a
request for a further extension to March 17, 1987. Council-
members Dougherty and Holmes disqualified themselves from
participating in the decision on the extension pending the
issuance of an advice letter from our office about the effect
of the claim on their ability to participate in decisions
affecting Meals.

ANALYSIS

One of the main purposes of the Act is to prevent conflicts
of interest in governmental decisionmaking. (Sections 81001 (b)
and 81002(c).) In this regard, Section 87100 prohibits any
public official from making, participating in, or using his
official position to influence any governmental decision in
which he knows or has reason to know he has a financial
interest. An official has a financial interest in a decision
if it is reasonably foreseeable that the decision will have a
material financial effect, distinguishable from its effect on
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the public generally, on the official or on a member of his
immediate family, or on:

(a) Any business entity in which the public official
has a direct or indirect investment worth one thousand
dollars ($1,000) or more.

(b) Any real property in which the public official has
a direct or indirect interest worth one thousand dollars
($1,000) or more.

(c) Any source of income, other than gifts and other
than loans by a commercial lending institution in the
regular course of business on terms available to the public
without regard to official status, aggregating two hundred
fifty dollars ($250) or more in value provided to, received
by or promised to the public official within 12 months prior
to the time when the decision is made.

(d) Any business entity in which the public official
is a director, officer, partner, trustee, employee, or holds
any position of management.

(e) Any donor of, or any intermediary or agent for a
donor of, a gift or gifts aggregating two hundred fifty
dollars ($250) or more in value provided to, received by, or
promised to the public official within 12 months prior to
the time when the decision is made.

Section 87103,

The officials in question do not have an investment interest
in Meals or any ownership in the real property that Meals has
developed. They have received no income or gifts from Meals;
they are not employed by, nor do they hold any business
positions with, Meals. Therefore, the issue raised by your
question is whether the officials themselves will be foreseeably
and materially affected by the decisions concerning Meals'
claim, by decisions on applications related to the claim, or by
other decisions affecting Meals.

The effect of a decision will be considered material if
there is a substantial likelihood that it will occur. (Thorner
Opinion, 1 FPPC Ops. 198 (No. 75-089, Dec. 4, 1975), copy
enclosed.) Certainty is not required; however, if the effect is
but a mere possibility, it is not considered reasonably
foreseeable.

Regulation 18702.1(a) (4) (copy enclosed) contains guidelines
for determining whether the reasonably foreseeable effect of a
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decision on an official will be considered material. Pursuant
to these guidelines, an official is required to disqualify
himself from participating in a decision if it is reasonably
foreseeable that the personal expenses, income, assets or
liabilities of the official will be increased or decreased by at
least $250 by the decision. Disqualification is not required if
the decision only affects the salary, per diem, or reimbursement
for expenses the official receives from a state or local
government agency.

At this point, the city council is faced with decisions
concerning the claim and decisions concerning Meals' request for
an extension of the temporary certificate of occupancy. The
claim filed by Meals imposes no personal liability on you or
Councilmembers Dougherty and Holmes. Any decisions the city
council makes regarding the claim could not directly result in
you or Councilmembers Dougherty or Holmes incurring or avoiding
personal liability.

In the future, Meals could file a lawsuit based on the
claim. The city council's decision on the claim and on Meals'
applications related to the claim may affect whether Meals
decides to file a lawsuit in the future. However, at this time,
the effect of the decisions currently before the city council on
your personal liabilities and the personal liabilities of
Councilmembers Dougherty and Holmes is too remote to be
considered reasonably foreseeable.

Your letter includes some hypothetical questions about
potential litigation that may be filed against the city, the two
councilmembers and yourself. We decline to answer your
hypothetical questions at this time. (See, Regulation
18329(b) (8) (D), copy enclosed.) If a lawsuit is filed in the
future, it would then be appropriate for us to consider the
effect of the lawsuit on your participation and that of
Councilmembers Dougherty and Holmes in decisions related to the
lawsuit.

The issues raised in your questions concerning the potential
future litigation have not previously been addressed by the
Commission. They include complex policy decisions which are
best addressed in a specific factual situation, rather than in
the abstract. If a lawsuit is filed, a Commission opinion may
be the best vehicle for resolving those substantial questions of
interpretation.

If Meals does file a lawsuit based on the claim, you should
contact us for further guidance. In the meantime, you and
Councilmembers Dougherty and Holmes may participate in decisions
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on the claim, decisions on applications related to the claim,
and other decisions affecting Meals.

If you have any questions regarding this letter, please
contact me at (916) 322-5901.

Sincerely,

Diane M. Griffiths
General Counsel
. g g ,
7‘<a8‘f’[e_, T é . / 7 Ane O i i < N
{

By: Kathryn E. Donovan
Counsel, Legal Division
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January 30, 1987

Gregory Baugher

Executive Director
Fair Political Practices Commission
Post Office Box 807

Sacramento,

Dear Mr.

Attorney

Under

CA 95804

Re: Request for Advice of the Commission

Section 83114 Government Code

Baugher:

VENTURA CFFICE

©50 COUNTY SQUARE DRIVE

SUITE 207

VENTURA, CALIFCRNIA 23003

(8OS) B844-7480

HARRY C, WiLLIAMS
Gigiz-tae7)

ROYAL M, SORENSEN
(I9ia-1083)

OF COUNSEL
DWIGHT A. NEWELL

This letter is written in my capacity as City

of the City of Manhattan Beach and is intended to

serve as a request for advice pursuant to the provisions of
Section 83114 of the Government Code.

The request for advice is made relative to the
following facts:

In 1983,

there was filed with the Planning

Commission of the City of Manhattan Beach (City) an
application by J.D.J. Management and David Arias for a
planned development permit and a conditional use permit for
the development of a restaurant, lounge and associated
service activities. Following denial of the applications by
the Planning Commission, there was an appeal to the City
Council, which conditionally approved both applications by
the adoption of resolution of the City Council, 4071
(attached as Exhibit A). In September of 1983, the City's
Planning Commission conditionally approved the final plans
for the commercial planned development permit to allow the
development of the restaurant proposed by David Arias. This
action was taken by the adoption, by the City's Planning
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Commission, of its Resolution No. PC 83-35 {(attached as
Exhibit B).

Among the conditions attached to the approvals by
both the City Council and Planning Commission mentioned
above was a requirement that the applicant provide a minimum
of 30 offsite parking spaces to serve the project over and
above the proposed 16 onsite parking stalls., (See condition
number 1 of Section 4 of City Council Resolution No. 4071
and conditions 1 and 11 of Planning Commission Resolution

No. PC 83-35.)

As the project progressed, the owner and lessor of
the property on which the restaurant was to be established
changed form to Morningside Investments (Morningside), a
limited partnership of which David Arias was the general
partner. The proposed lessee~tenant and developer of the
restaurant changed to Meals Amsrica, Inc., of which
David Fansler is the president. The name of the restaurant
proposed to be established was "Wilikers Restaurant and

Bar."

On July 25, 1983, a sublease of 30 parking spaces
was entered into between Metlox Potteries (Metlox) and
David Arias. Metlox Potteries (also designated as
Metlox Manufacturing Company) was the lessee of 85 parking
spaces from Atchison, Topeka and Santa Fe Railway Company
(Ssanta Fe) prior to and at the time the July 25, 1983
sublease was entered into between Metlox and David Arias.
(July 25, 1983 Parking Sublease - attached as Exhibit C.)

By an Assignment Contract dated January 25, 1985,
between Santa Fe, Metlox and Morningside, the leasehold
interest of Metlox in 85 parking spaces owned by Santa Fe
was assigned to Morningside. (Assignment Contract of
January 25, 1985 -~ attached as Exhibit D.)

The proposed 30 parking spaces required to be

provided by the restaurant development, which were also a
part of the 85 spaces leased from Santa Fe to Metlox and
subleased to Morningside, did not conform to the City's
standards for parking spaces. Accordingly, Morningside
applied to the Planning Commission for a zone variance to
allow the modification of development standards related to
the parking lot designed for the restaurant operation on the
property owned by Morningside. The application for zone
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variance was granted by the Planning Commission pursuant to
Resolution No. PC 85-33. (Attached as Exhibit E,)

In September of 1986, Meals America, Inc. {(Meals)
apparently encountered difficulties in meeting the City's
zoning and building requirements in order to open the
restaurant which it was developing and was near completion
of construction. A parking difficulty experienced by Meals
was apparently based upon disputes which arose between Meals
and its landlord, Morningside, relative to subleasing the 30
offsite parking spaces.

On October 7, 1986, Meals, through its president,
David Fansler, appeared before the City Council reguesting
relief from a condition of the conditional use permit, the
zone variance and the planned development permit relating to
the restaurant development requirement that the 30 offsite
parking spaces be provided. Meals' reguest was denied on a
three-to-two vote of the Council, with Council Members
Larry Dougharty, Bob Holmes and Connie Seiber voting with a
majority, and Council Member Gil Archuletta and Mayor
Jan Dennis voting to grant the relief,

On October 24, 1986, Meals and its president,
David Fansler, were granted a temporary certificate of
occupancy by the City for a 90-day period based upon, among
other things, a representation by Mr., Fansler that he had
entered into a parking lease which would accommodate the 30
space offsite parking requirement of the restaurant. The
temporary certificate of occupancy was subject to a number
of conditions and was granted on an interim basis to allow
Mr. Fansler to resolve his dispute with Mr. Arias. (City
letter dated October 24, 1986, granting the Temporary
Certificate of Occupancy, with attached Parking Lot Lease
Agreement dated October 23, 1986 - attached as Exhibit F.)
Further conditions were required to be met as a condition of
approval of the temporary certificate of occupancy.

As a culmination of nearly two years of
negotiations with Santa Fe, the City acquired by purchase
the abandoned railroad right-of-way previously owned by
Santa Fe, which included the 85 parking spaces which were
leased by Santa Fe to Metlox and Morningside. Title to said
property was conveyved by Santa Fe to the City on October 8,
1986. The Purchase Agreement between the City and Santa Fe
provided, among other things, that the City would lease back
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to Santa Fe the 85 parking spaces which were previously
leased by Santa Fe to Metlox and Morningside. In order for
the City to implement the lease of the 85 parking spaces to
Santa Fe as lessee, the City as owner of the 85 parking
space area cancelled the lease to Metlox and Morningside
effective December 5, 1986. Santa Fe currently is
contending that the Purchase Agreement which it entered into
with the City regarding the abandoned right-of-way property
contained only an option to Santa Fe to lease the 85 parking
space area, which it now declines to pick up. The City
disputes Santa Fe's contention but instead insists that the
Purchase Agreement provided for a lease which became
effective between the City and Santa Fe upon the
cancellation by the City of the prior Santa Fe lease to
Metlox and Morningside,

Following issuance of the Temporary Certificate of
Occupancy to Meals and the commencement of the operation of
Wilikers Restaurant, complaints were received from other
merchants to the effect that Meals was not utilizing the
required offstreet parking spaces and the offsite parking
facility as required by the terms of the conditional use
permit, planned development permit, zone variance and
temporary occupancy permit. City staff investigation
confirmed that Meals was not using the offsite parking
facilities, but instead was utilizing a valet parking
service which was parking cars in a public vehicle parking
structure, on the City Hall and Library public lots and on
City streets. (Regarding merchants' complaints, see letter
of November 10, 1986, from Downtown Manhattan Beach Business
and Professional Association to City Council Members, with
attachments (attached as Exhibit G).) (Regarding the staff
investigations, see staff memorandum to City Manager, dated
November 26, 1986, with attachment (attached as Exhibit H).)

The temporary certificate of occupancy which was
granted on October 24, 1986, to Meals and Wilikers
Restaurant to operate for a 90-day period was scheduled to
expire on January 22, 1987. The City received a request
from Wilikers to extend the temporary certificate of
occupancy for another 90-day period, or to April 22, 1987.

A staff report was prepared on January 20, 1987 for the City
Council meeting held on that date. (8aid staff report, with
attachments, is attached as Exhibit I.)
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A letter dated January 22, 1987 to the City from
Peter Ristani, lessor of the offsite parking area to Meals
and Wilikers providing the basis for the issuance of the
temporary certificate of occupancy, was received. Said
letter indicates that the lease from Mr. Ristani to Wilikers
and Meals of the offsite parking area is no longer in effect
and has not been since the end of December 1986. (See
letter of January 22, 1987, from Peter Ristani to the City
of Manhattan Beach - attached as Exhibit J.)

On January 27, 1987 the City sent a letter to
Mr. Fansler informing him of noncompliance with the terms
and conditions of the temporary certificate of occupancy,
the planned development permit and the conditional use
permit. (Attached as Exhibit K.)

On January 14, 1987, there was filed with the City
Clerk a claim by Meals Awmerica, Inc., against the City,
Carl K. Newton, Larry Dougharty and Charles Robert Holmes.
Said claim filed against the City, Councilmen Holmes and
Dougharty and City Attorney Newton alleged negligent
interference with contractual relations, interference with
prospective economic advantage, conspiracy to interfere with
existing contractual relations, fraud and/or negligent
misrepresentation, estoppel, conspiracy to defraud and
violation of civil rights, and damages. The claim seeks
damages of 550,000 for loss of business, $600,000 for
additional lease expense, $1,000,000 punitive and attorneys'
fees. (The claim is attached as Exhibit L.)

On January 27, 1987, I discussed the potential
conflict issue with John McClean of the Fair Political
Practices Commission legal staff. Based upon that telephone
conversation, it was the determination of Mr. McClean that
there should be no participation by Councilmen Holmes and
Dougharty and no advice by me relative to decisions which
might be made on the Meals issue on the agenda or concerning
the claim, pending a written opinion issued by the Fair
Political Practices Commission on the issues.

At the City Council meeting of January 20, 1987, I
limited my advice to the City Council to relaying the
recommendation of the Fair Political Practices Commission
legal staff to the Council, and Councilman Dougharty
abstained from any participation in the Meals matter that
was on the agenda. Councilman Holmes was absent from the
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Council meeting. On a two-to-one vote the remaining members
of the City Council extended Meals' temporary certificate of
occupancy for 60 days to March 23, 1987 and continued the
request for a further extension to the meeting of

March 17, 1987, in anticipation that an opinion from the
Fair Political Practices Commission would be received on or
before that date.

A number of questions relative to potential
conflict of interest, under the provisions of the Political
Reform Act of 1974 as amended, are presented by reason of
the claim naming as prospective parties to litigation, two
Council Members and the City Attorney. It should be noted
that the two Council Members, Dougharty and Holmes, have in
the past voted against the reqguests of the claimant and the
restaurant developer, Meals, with regard to the issuance of
the requested temporary certificate of occupancy.

During the claim stage, that is prior to the filing
of litigation, guestions arise as to the voting capacity of
the two Council Members named in the claim as follows:

1. Can the Council Members vote on the claim?

2. Can the two Council Members vote on related
applications of the claimant concerning the
restaurant development and its compliance with
conditions attached to the conditional use
permit, planned development permit, zone
variance and temporary certificate of
occupancy?

3. Can the two Council Members vote on unrelated
matters involving the claimant, i.e. not
involving the restaurant development?

Certain conflicts questions arise as to the
activities which properly can be engaged in by the City
Attorney during the claim stage or prior to filing
litigation as follows:

1. Can the City Attorney advise members of the
City staff and City Council regarding the
claim?



Mr. Gregory BRaugher
January 30, 1987
Page 7

2. Can the City Attorney advise City staff and
members of the City Council regarding related
applications of the claimant, such as
compliance with the conditions of the
conditional use permit, planned development
permit, zone variance and temporary
certificate of occupancy?

3. Can the City Attorney advise City staff and
Council Members relative to unrelated matters
of the claimant?

During the litigation stage of the case that is
after a lawsuit has been commenced, further questions arise
as to the capacity of the two Council Members to vote, as

follows:

1. Can the Council Members vote on pending
applications of the plaintiff?

2. Can the Council Members vote on issuesg
relating to the City providing a defense for
the Council Members? (Government Code
§ 995.2.)

3. Can the City Councilmen vote on the issue of
indemnification for judgment? (Government
Code § 825.)

Similar guestions as to conflicts arise for the
City Attorney during the litigation stage, that is after the
lawsuit has been commenced, as follows:

1. Can the City Attorney advise City staff and
the Council relative to applications of the
plaintiff?

2. Can the City Attorney advise City staff and
the Council regarding the City providing a
defense as to Council Members or the City
Attorney? (Section 995.2 Government Code.)

The foregoing factual presentation and questions
raised as set forth above present some very difficult policy
guestions for determination by the Fair Political Practices
Commission. The possibility must be recognized that the
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motivation of Meals in presenting its claim to the City in
the manner in which it has done so may be to utilize the
provisions of the Fair Political Practices Act to remove
members of the City Council who have opposed their requests
in the past, so that they are unable to vote, thus
manipulating the power of local government. If a developer
can file a claim and thereby remove those who oppose his
project, it would enable such a developer to tamper with the
processes of government through the use of the Fair
Political Practices Act, thus achieving a result clearly
contrary to its purposes.

Section 81001, Government Code, sets forth the
findings and declarations which are declared on behalf of
the people as a basis for enacting the Political Reform
Act. Subparagraph (b) appears applicable to the conflict
issues presented in this matter. Subparagraph (b) provides:

"(b) Public officials, whether elected or
appointed, should perform their duties in an
impartial manner, free from bias caused by their
own financial interests or the financial interests
of persons who have supported them;"

The financial interest which is the subject of the
potential conflict applicable to the two City Councilmen
named in Meals' claim and myself as City Attorney, which is
the subject matter of this letter, is imposed upon us and
created by the claimant, Meals, upon the filing of the
claim. It may be appropriate to exempt a public official
from a conflict situation when the decision relates to a
financial interest which is created by the party who is
directly affected by the decision. It simply violates every
precept of government if a party interested in a decision
can manipulate a public body by eliminating opponents from
that body by creating a financial interest in them which
disables them from participating in the governmental
process,

Section 81002 of the Government Code sets forth the
purposes of the Political Reform Act. Subparagraph (c¢)
enumerates a purpose as follows:

"{c} Assets and income of public officials which
may be materially affected by their official
actions should be disclosed and in appropriate
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circumstances the officials should be disqualified
from acting in order that conflicts of interest may

be avoided."

The assets of the two City Councilmen who are the subject
matter of the claim filed by Meals are subject to some
effect of the claim only by reason of filing of the claim.
It seems possible that a logical rule to be applied under
the circumstances of this case would be that disclosure of
the potential influence on behalf of the public officials is
sufficient and that disqualification would be inappropriate
when the party who has created the potential influence upon
the asset of the governmental official may stand to gain by
reason of the elimination of the official through the
disqualification process. The rule of necessity as set
forth in Section 87101 does allow the participation of
public officials in the decision process, even though a
conflict of interest exists. It seems possible that the
Commission may determine that a policy based rule of
necessity exists which would preclude disqualification in an
instance where the Political Reform Act was being misused in
order to eliminate persons who had opposed the position of
the claimant in the past.

I trust that the foregoing will provide you with
facts and information upon which you can base advice or
guidance to the City of Manhattan Beach and more
gspecifically to Councilmen Larry Dougharty, Bob Holmes and
myself. TIf you should need anything further regarding this
matter, please don't hesitate to contact me,

CARL K. NEWTON
Of BURKE, WILLIAMS & SORENSEN
City Attorney

City of Manhattan Beach

cerel

CRN/sijw
Enclosures
cc: Mayor and Members
of the City Council
pavid J. Thompson, City Manager
Terry Stambler-Wolfe, Director of
Community Development



California
Fair Political
Practices Commission

February 5, 1987

Carl K. Newton

Manhattan Beach City Attorney
Burke, Williams & Sorensen

One Wilshire Building

624 South Grand Avenue, 1llth Floor
Los Angeles, CA 90017

Re: 87-046
Dear Mr. Newton:

Your letter requesting advice under the Political Reform
Act was received on February 3, 1987 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact Kathryn E. Donovan, an attorney
in the Legal Division, directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or more information is needed, you should expect a response
within 21 working days. You also should be aware that your
letter and our response are public records which may be
disclosed to the public upon receipt of a proper request for

disclosure.
Very truly yours,
Diane M. Griffiths /
General Counsel
DMG:plh

428 J Street, Suite 800 ® P.O. Box 807 ® Sacramento CA 95804-0807 ® (916)322-5660
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RESOLUTION NO. 4371

A RESOLUTION OF T!¢ CITY COUNCIL OF THE CITY
OF MANHATTAN BEACH, CALITFORNIA, REVERSINC

THE DECISION OF THE PLANNING COMMISSION MADE
IN ITS RESOLUTION NO. 83-27, APPROVING A CONDI-
TTONAL USE PERMIT AND GRANTING TENTATIVI AP-
PROVAI FOR COMMERCIAL PLANNED DEVIELOPMENT PER-
MIT PURSUANT TO THE APPLICATION CGF J.D.J. MAN-
AGEMENT AND DAVID ARIAS FOR PROPERTY LOCATED
AT 401 MANHATTAN SEACH BOULEVARD IN SAIu CITY

WHEREAS, thkere was filed with the Planning Commission
of the City of Manhattan Beach, California, an appltcation by
J.D.J. Munagement and David Arvias for development cpprovii in
the Commercial Planncd Development Zone ({-P-D) on the raal
property hereinafter described, in conjunction with & Comditional
Use Parmit application, to develop & two-story stiucture to be

used for a rostaurant, lounze and associated service arans,

*y

sursuant to the provisions of Sections 16-3.301-B t: 10-3.805-3
inclusive, of the Manhattan Beach Municinal Cocde; u=nd

WIHEREAS, arfter duly processing szic¢ application and
hoizing a public hearing thereon, the Plannin: Comaission did
duiy and rvegularly zdopt its Resolution No. &3-27 {which is now
cn file in the office of the Secretary of szld Comuission in
the Civy Hall of said City, open to public iusnecticn and herccy
referred to in its entirety, and by this re’.irance incorporated
herelir and nade part herzol), on the 15th duv of June, 1%:3; a.o

WHIREAS, within the time permittec by iow and vpursuarn:
t> the provisions of the Municipal Code, an appeal vas filcd by
the applicants? and

WHEREAS, thekCouncil of said City vpursuant to the

N

b
n

provisicns o ccticn 10-3.2303-B of the Municipal Code hold a
duly noticed public hearing oa July 5, 1983, centinued to

July 19, ;99%, receiving and filing a1l written documents and
hearing oral argument for and against; thercafrer on the 19th
day of July, 1983, the Council dirccted that the recommendation

of said Commission as reflected 1n Resclation No. £3-27 be
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overruled und that saild Comuorcial Planred Development Permit

be grunted tentative approvii;

NOW, THERETORE, THE CITY COUNCIL OF THE CITY OF
MANHATTAN BEACH, CALIFORNIA, DOES HEREBY RESOLVE, DECLARE, FIND,
JSETERMINE, AND ORDER AS FOLLOWS:

SECTION 1. That the said zpplication is an application
which was properly made to the Planning Commission psursuant to
the provisicns of Section 10-3.801-B to 210-3.305-B, inclusive,
of the Manhgttan Beach Municipal Couae.

SECTION 2. That the pianncd deve_opment permit applicd
for and the real pronerty affected thereby are set forth in the

.application fcor permit as follows:

Request: The applicant proposcr To construct
a 2-story structure contaising
8,400 sauare ieeT to he usci for
restaurant, lounge and assoclated
Service oreas, On pPropercy ¢ncom-
passirng 12,110 saguare <eetl.

Legal Lots 1 zad 2, Block 57, Manhattan

Description: Beach Divisisn No. 2, to include
& vacated vorcicn of LIth Street,
comnonly kiown as 401 Manhattan
Beach Bouievard in the City of
Manhattan Beacn.

SECTION 3. That the City Council herehy makes the
following finaings:

1. That the proposed commercial nlanned develowmnen
conforms :u the General Plarn. )

. 2. That thc Facts set forth in the oral and written
presentation by the applicants regarding this project coastitute
© basis for approval of the commercial planned develcoprent. end
the same are incorporated hereby by reference as firncings.

™.

i Negative Occlaration

o 3', ?he;project i1s in accordance with the Califsrnia
Environmentai Quality Act and a mitigatoed
has been filed.

X ’4- Tho4property proposcd to be developed is exemp:
trom parking requirements under thes Zoning Ordinance pursuant to
section 10-3.1319, Manhattan Reach Municipal Code.

¢ applicant will supply 16 on site parking spaces
30 parking spaces Trom Metlox-Santa Fe to
vironmontal conscquences noted ‘n the Mitigated




BEC TR TN T SU - R )

10
11
12
13
14
15
1€
17
18
19

SECTION 3. That the City Couancil does hereby grant

a Planned Development Permit and Conditional Use Pcrmit to J.D.J-
Management and David Arias for the purposes set forth in. Section
7 of +his resolution, subject to the following conditions:

1. A minimum of 30 parking spaces shall be provided
on a permanent basis in conjurction with the project over and
above the proposed 16 parking stalls; said space to be lcased:
from the Metlox Company.

2. The applicant shall work with the Department of
Community Development to address the possibility that a portion
of the structure that is proposed toc be constructed is in the
public right-of-way.

3. Additional landscaping shall %“e instualled In the
public right-of-way adjacent to parking stalls 4 and 8.

4. The need for valet parking shail be c¢valuated
six mcnths after granting of occuparncy.

5. Utilities serving the site shall be underground
pursuant to City Ordinance.

6. A survcy suitable for purpocses of reccrdation
shall be performed by a Civil Engineer or Land Surveyor licenscd
in the State of California including permanent monumentation of
all property corners and the establishment or verification of
centerline ties at the intersections of Morningside Drive wizh
Manhattan Beach Boulevard, Morningside Drive with 13th Street,
Valley Drive with the easterly extension of the southerly line
of the civic center, and Valley Drive with MManhattan Beach
Boulevard.

7. A site landscaping pian shall be submittca ror
approval in conjunction with building permit &zpplicztion which
shall include a minimum of two street trees on the Manhattan
Beach Boulevard property frontage and four street trees on the
Morringside Drive property frontage, of size, variety, ard
location subject to approval by the Public Works Department.

The site Jandscaping plan shall include relocation of »l: street
trees which interfere with propcsed street improvemants.

) 8. A refuse enclosure ar=za shall be ceastructed in
accordance with City requirements and subject to agproval as 1o
serviceability by the Sanitation Superintendent.

9. All defective Portland cement ccncrete cuvh,
gutter, and sidewalk on the periphery of the site shall be re-
constructed in nccordance with City standards and subject to
the approval of the Public Works Department.

.10. The northerly side of Manhattan Beach Boulevard
adjacent to the site shall be widened such that Manhattan
Beach Boulevard will be a uniform 60 feet in width, and irclude
a curh radius of 25 feet on the corner of Manhattan Beach
Boulevard and Morningside Drive, in accordnnce with a traffic
investigation previously adopted by the City Council. DPlans
for tie miscellancous strect improvement: shull be subject to
approval by the Public Works Denmartmernt skall comply with
411 applicable City standards. Miscellancous related work shall

<o

~3-




PR}

im

o (2] 4V

(e}]

24
25

26

27

ii
t
I

i
'f
!
|
i
i

e luce bat ner necessarily Lo limited to relocation of existing
street trees, relocation and/or installation of new tr§f{1c\
regulatory signing, parvking meter relocation and transitioning
of nca strect improvements to join cxisting improvements which
.31 be luter nmodified in conjunction with development of the

adjacent property.

SECTLON 5. This resolution shall become ¢:fective
ranediately. )
SECTION 6. The City Clerk shall certify to the passage
and adoption of this resoluticn; shall cause the same to be
entered in the book of original resolutions of said City; shall
make a minute of the passage and adoption thereof in the
ninutes of the meeting at which the same 1s passed zad adopted:

and shall forward a certified copy of this resoluticn to the

‘Director c¢f Community Development and the applicant Zor their

information aud files.

PASSED, APPROVED and ADOPTED this Znd day of
August , 1983.
Ayes: Lesso e ot . " e
Neos No;g r, Sweeney, Switzer, Walker and Maycr Holmes
Absent: Nore

Abstain:  None

/s/ C. R. Hclmes

Mayor, City of Manicttan Boach,
‘California

ATTEST:

/s/ Jonn AlLanVLacoy

City Clerk

Certified to be a true copy
of the original of said
decmznt ¢ file in &7

Q/Wﬂw Sy

A0y et of o o Lt of \
"l o N T T P
Lnihoattan Izasl, Colifevnia







RESCLUTION KG. PC E3-35

RESOLUTION OF TdHE PLANNIKG COMMISSION OF THE CITY
OF MANHATTAN BEACH APPROVING THE FINAL PLANS FOR
A COMMERCI™Y PLANNID DEVELOPMENT PERMIT T0 ALLOW
‘THE DEVELOPMENT OF A TWC-STORY RESTAURANT CONTAIN-
ING 8,400 SQUARE FEET ON A PORTION OF PROPERTY
PRESENRTLY UTILIZED BY THE METLOX POTTERY MANUFAC-
TURING COMPANY, LOCATED AT 401 MANHATTAN BEACH
BOULEVARD, IN THE CITY OF MANHATTAN BEACH (Arias)

WHEREAS, the Plarning Commission of the City of Manhattan Beach conauctec
a hearing pursuant to applicable law to review the final plans for &
Commercial Planned Development Permit for the property legally descrioped
as Lots 1 and 2, Biock 97, Manhattan Beach Division No. 2, tc include a
vacated portion of 12th Street, in the City of Manhattan Beach: ana,

WHEREAS, the applicant for the Final Commercial Planned Development Permit
is David Arias, owner-in-escrow of the subject property; and,

WHEREAS, the hearing was advertised pursuant to applicable law. testimony
was invited and received; and,

WHEREAS, the tentative Commercial Planned Development Permit application
was filed in conjunction with a Conditional Use Permit applicarion; and,

WHEREAS, the purpose of the application is to allow the development oI o
two-story structure containing 8,400 sguare feet which will be used for

a restaurant, lounge, and associatced service areas on Property enconpass-—
ing 12,210 square feet; and,

WHERZAS, the tentative Commercial Plilanned Developrent Permit and Condi-
tional Use Permit was approved by the City Council subject tc conditions
as staved in Regolution No. 4071; and,

WHEREAS, a detailed Initial Study/Environmental Assessment was prepared
for the project which focused primarily on the aesthetics, land use, ©
ing, traffic, and circulation aspects of the development- It was de-
termined that an additional amount of parking was necessary to mitigate
a parking impact. The City Council determined that the provisioan ¢of an
additional 30 spaces would mitigate the environmental consequences ard
ratified a Mitigated Negative Declaration for the »rciect: and.

ark-

WHEREAS, the submitted plans were reviewed and were Zouna To pe in sun-—
stantial compliance with all oI the conditions oI the tentative approval;
and,

WHEREAS, the sgpmitted lease agreemert did not provide for a term (iengtn)
of the lease. It was determined that & contingency plan be providad

so that the 30 off-site parking spaces are permanently preserved should
the lease agreemznt bccome vold or otnerwise 1acoerative.

NOW, THEREFORE, BE IT RZSOLVED tnat the Planning Cecmmission of the Jitvy
of Manhattan Beach hereby APPROVES the final plans as per Citv Council

Resolution No. 4071 approving the Final Commercial Planned Development

Permit for the subject property subject to the following conditione:

1. A minimum of 30 parking spaces shall be proviaed on a permanent basis
in coniunction with the project uver and above tiw: proposad ¢ park-—
ing stalls; said space to be leased from the Metlox Company.

2. The zpulicant shall work with

=t Tyme e o ~7 rriyey 2 s R A e
“he Department 26 Cowmunity Devellgment

c
to address the possibility that e portion of tne structure thac is
proposed to be constructed 1s 1n the public right-of-way.

3. Additional landscaping shall be installed in the public right-of-way
adjacent to parking stalls 4 and 8.

1l of

Lo



RESOLUTICN NO. PC b3-3%
(Continued)

11.

The need for valet parking snull be evaluated six months after grant-
ing of occupancy.

Jtilities serving the site shall be underground pursuant to City
Ordinance.

A survey suitable for purposes of recordation shall be performed by a
Civil Engineer or Land Surveyor licensed in the State of California
including permanent monumentation of all property corners and the
establishment or verification of centerline ties &t the interscctions
of Morningside Drive with Manhattan Beach Boulevard, Morningside

Drive with 13th Street, Valley Drive with the easterly extension of

the southerly line of the Civic Center, and Valley Drive with Mannhattan
Beach Boulevard.

A site landscaping plan shall be submitted for approval in conjunction
with building permit application which shall irclude a minimum of two
street trees on the Manhattan Beach Boulevard property frontage and
four street trees on the Morningside Drive property frontage, of size,
variety, and location subject to approval by the Public Works Depart- .
ment. The site landscaping plan shall include relocaticn of &l street
trees which interiere with proposed street 1mprovemente.

A refuse enclosure area shall be constructed in accordarnce wlz. O
reguirements and subject to approval as to serviceabilitr by the
Sarnitaticn Superintendent.

ity

All defective Portland cement concrete curo, gutter, and sidewaix on
the peripnhery of the site shall be reconstruct

City standards and subject tc the approval of
ment.

ed 1n accorcdance witi
»I the Public Worke Lepart-

The northerliy side of Manhattan Beach Boulevaro adjacent to the site
shall be widened such that Manhattan Beach poulevard will be & unilorw.
o0 feet in width, and include a curp radius of 25 feet c¢r. the coexner
of Manhattan Beach Boulevard and Morningside Druve, 1in accorcéance

with a traific investigation previously adopted by the City Councll.
Plans for the muscellaneous street improvements shall be subject to
approval by the Public Works Department and shall comply with all
aprlicable Clty standaards. Miscellaneous Zelated work shali irnclude
LAt not necessarily be limited to relocation oI existing street

trees, ralocaticn and/or installation of new traffic regulacery sigr-
ing, perking meter relocation, and transiticoning orf new s$treet 1m-
provements to join existing improvoments which will be later modified
in conjuaction with developmernt of the adjacent property.

Snould the lease agreement become void or otherwise inoperative, &
minimum of 30 parking spaces shal: be provided or a permancnt bas
©.r a sultasle location subdject te Tne approvai of tne Departue
Community Development.

[
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RESOLUTION NO. »C B3-3E
(Continued)

I hereby certify that the furecoiny 1is 2
full, true, and correct copy of the
Resolution as adopted by the Planning
Commission at its reqular meeting of
September 28, 1%83, and tha* said Resclu-
tion was adopted bv the following vote:

AYES: Ackerman, Armistead, Earnes, and
Maturke
NOES: Benard, Dennie, wné Wacntiogel

ABSTAIN: None

ABSENT: HNone

Vs ’
/ 7/ - e
-7 /{ //’/ / s '/
L0 ragn st A, - Sl
TERRY &TAMBLER-KOLFE ¥

Secretafy/to thz Flanning Commissich

13

e ) : s
Ll et Pl Sl
Colleen Gallagher
Recording Secretary’

l
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RESOLUTION NO. PC 85-33

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF
MANHATTAN BEACH GRANTING A ZONE VARIANCE TO ALLOW THE
MODIFICATION OF DEVELOPMENT STANDARDS RELATED TO PARKING LOT
DESIGN FOR THE RESTAURANT OPERATION ON THE PROPERTY LOCATED
AT 401 MANHATCAN BEACH BOULEVARD [N THY CITY OF MANHATTAN
BEACH

WHEREAS, the Planning Commission of the City of Manhattan Beach conducted a
pablic hearing pursuant to applicable law to consider an application for the
property legally described Lots 1 and 2, Block 97, Manhattan Division No. 2 in
the City of Manhattan Beach; and,

WHEREAS, the applicant for the Zone Variance is Morningside Investments; and,

WHEREAS, the public hearings were advertised according to applicable law,
testimony was invited and receivedj and,

WHEREAS, an Initial Study/Environmental Assessment was prepared and a Negative
Declaration was filed pursuant to CEQA and the City of Manhattan Reach
guidelines, finding no significant environmental impiacts associated with the
project; and,

ﬁHEREAS, the following findings were made with regard to this application:

1. The Zone Variance is required to allow exemption/modification of the
Municipal Code requirements related to development standards for parking
lot design. The applicaat raquasts that he be permitted to maintain the
exisciag non-conforming Metlox parking area currently sitnated on the Santa
Fe propzriy in its present state of existence.

2, The Planning Commission, at its meeting of September 28, 1983, approved
the Final Comnarcial Planned Developmeat Permit for a 2-story, 8,400 square
foot restaurant/bar.

3. The restauraal tenant is proposed to be known as Wilikers. Tenant im—
provement plans have been approved by the City.

4. The subject property is Unclassified and is therefore deemed to he R-1,
single family residential. The proposed off-site parking area is located
on the ATSF Rajilway property between 15th Street (to the north) and
Manhattan Beach Boulevard (to the south).

5. Conditjon No. 1 of Resolutions Nos. PC 83-35 and 4071 state "A minimua
of 30 parking spaces shall be provided on a permanent basis in conjunction
with the project over and above the proposed 16 on-site parking stalls."

6. The existing parking lot is substandard in the following summarized areas:
stall size, aisle width, location and size of landscaped areas, screening,
drainage, and irrigation.

7. The parking area was formerly used exclusively by the Metlox Pottery
Company. The area will now be shared with the restaurant operation. As a
result, the use of the non-conforming parking area will be expanded and
intensified.

8. The Municipal Code, Section 10-3.1317, requires that all existing non-
conforming parcking nr=as shall be upgraded to conform to landscape
standards on or before December, 1978.

EN The use of the rallroad right-of-way for parking is determined to be a
non-conforaing use of the property. Therefore, any intensification of use
regairves conformance to current Municipal Code standards.

10. The railroad right-of-way is located at the entrance to the downtown

commercial arna. The City Council has receatly granted conceptual approval
to a downtown area Streetscape Improvement Plan.

EXHIBT
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11.

12.

13,

14,

NOW,

RESOLUTION NO. PC 85-33
(Continued)

The exceptional or extraordinary circumstances or conditions applicable to
the property or to the intended use are that improvements at this time to
conform the parking area to Code will require violation of the lease
agreement between Santa Fe and Morningside Investments. The lease states
that no parking areas shall be within six feet (6°) of the railroad tracks.

The Zone Variance is necessary for the preservation and enjoyment of a
substantial property right possessed by other properties in the same zone
and vicinity but which, because of special circumstance, is denied to the
property in question. This property has been used for parking for Metlox
Pottery for nearly 30 years. The City is currently negotiating an
agreement with the Santa Fe Railroad to acquire the property for open space
and other related public purposes.

The granting of the Zone Variance will not be materially detrimental to
the public welfare or injurious to the property or improvements in such
vicinity and zone in which the property is located.

The granting of the Zone Variance will not adversely affect the compre-
hensive General Plan,

THEREFORE, BE IT RESOLVED that the Planning Commission of the City of

Manhattan Beach hereby GRANTS the Zone Variance subject to the conditions stated
below.

1.

2.

The parking area shall be repaired to remove and replace any decaying
asphalt areas.

Valet attendant parking shall be provided during the hours of 11:00 a.m.
to 1:30 p.m. and 5:00 p.m. to 9:00 p.m. The valet operation shall be
subject to the approval of the Community Development, Public Works, and
Police Departments.

An appropriate directional/information sign program shall be approved by
the Community Development, Public Works, and Police Departments.

The area designated for the use by the Los Angeles County Flood Control
District shall be continuously maintained in good condition.

The parking lot and surrounding area within the right-of-way shall be con-
tinuously maintained free of all litter and debris.

The management of the restaurant shall be responsible to maintain an
orderly use of the parking area so as to reduce loitering and noise and
other disturbances to adjoining property owners.

All the above stated conditions (1 through 6) shall be implemented and
continuously maintained prior to the Certificate of Occupancy being granted
for the restaurant development.

The conditions listed below shall be implemented upon the change in
ownership of the subject Santa Fe Railroad in part or in whole.

A. The existing parking area shall be designed to substantfally comply
with the landscape standards specified by Code subject to the approval
of the Community Development and Public Works Departments. All
landscaped areas shall be irrigated.

B. All screen walls/fences that are installed pursuant to Code or choice
shall be of decorative masonry block design and/or wood. No chain
link will be permitted.

C. A minimum 3-foot wide landscape planter shall be installed along both
perimeters of the parking area adjacent to Valley Drive and Ardmore
Avenue,



RESOLUTION NO. PC 85- 33
(Continued)

The ingress/egress (driveway design) shall conform to all applicable
City standards as approved by the Director of Public Works. All
unused driveways shall be closed with appropriate curb and gutter
improvements pursuant to the Public Works Department.

I hereby certify that the foregoing is a full,
true, and correct copy of the Resolution as
adopted by the Planning Commission at its regular
meeting of September 25, 1985, and that said
Resolution was adopted by the following votes:

AYES: Bérnes, Collins, and Graw
NOES: Cunningham and Chairman
Ackerman

ABSENT: None
ABSTAIN: None

Terwn Shantlor -Wetge &o0)

TERRY GTAMBLER-WOLFE
Secretary to the Planning Commission

O
Recordihg S
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METL@®X POTTERIES osv or s sors

- 1200 MORNINGSIDE DRIVE
MANHATTAN BEACH, CALIFORNIA 90266 » (213) 545-4516

PARKING LEASE

In consideration of the sum of $30.00 per month, Metlox
Manufacturing Company hereby leases to David Arias 30 parking
spaces located in the Metlox parking lot, north of Manhattan
Beach Blvd, between Valley Drive and Ardmore, which Metlox
leases from the Santa Fe Railway Company.

The lease begins immediately upon the opening of the restaurant
to be built by David Arias on Lots 1 aad 2 of Block 97 in
Manhattan Beach, known as the Metlox property.

The term cf the lease shall be based on the same time period
and terms that Metlox has in its lease with the Santa Fe
Railway Company. The lessee acknowledges that he has received
a copy of the Santa Fe lease, and that this lease is subject
to all the terms and conditions thereof, except with regard

to the payment of rent.

DATED- M 2s, |98 :

L

FOR METLOX MANUFACTURING COMPANY:

AA’UMLW/

Frecld nﬁ//zz?;77

= Dav1d Arias

Rgpyfrai! swnswars Roppufrail swans
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Contract No._Lh
TR YO 11002211-20

Secretary, The A.T. & 5.F. RY. CO. Topeka

ASSIGNMENT CONTRACT

THIS AGREEMENT, Made as of the 25th day of January 1985, between
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY, a Delaware corporation
(hereinafter called 'Santa Fe'), METLOX MANUFACTURING COMPANY, a California
corporation (hereinafter whether one party or more called "Assignor"), and
MORNINGSIDE INVESTMENTS, a California 1limited partnership (hereinafter

whether one party or more called "Assignee').

RECITALS:

Santa Fe and Assignor are now parties to a contract dated June 16, 1952, Santa Fe's

Secretary's Contract No. 56214, relating to a site for driveway and auto parking area at’

Manhattan Beach, County os Angeles, State of California, said contract, together
with any and all modifications, supplements and amendments thereto, whether or not
referred to above, being hereinafter called the "Original Contract'.

The parties have now agreed to the assignment to Assignee of all of the interest of
Assignor in the Original Contract, upon the terms and conditions hereinafter set forth.

AGREEMENT:

FOR VALUE RECEIVED, Assignor hereby assigns to Assignee all of Assignor's interest in
the Original Contract.

IN CONSIDERATION of such assignment and the consent thereto of Santa Fe herein
contained, Assignee hereby accepts said assignment and assumes and agrees to observe and
discharge all of the conditions and obligations in the Original Contract which are by
the terms thereof to be observed and kept by Assignor, and Assignee further agrees not
to assign the Original Contract or any right or interest therein, nor sublet the
property or any part thereof embraced in the Original Contract, without the written
consent of Santaz Fe in each instance. ”

IN CONSIDERATION of the premises and of the covenants of Assignee herein contained,
and the faithful performance of the same, Santa Fe consents to the assignment by

Assignor to Assignee of all of Assignor's interest in the Original Contract. As further
consideration for Santa Fe's consent, Assignor shall pay to Santa Fe the sum of One

Hundred Fifty and No/100 Dollars ($150.00).

IT IS MUTUALLY UNDERSTOOD AND AGREED that in the event either Assignor or Agsignee, or
both, consist of two or more parties, all the covenants and agreements herein shall be

the joint and several covenants and agreements of such parties.

Any notice to be given by the Santa Fe to the Assignee under the Original Contract, as
hereby assigned, shall be deemed to be properly served if the same be delivered to the
Assignee, or if left with any of the agents, servants or employes of Assignee, or if
deposited in the Post Office, postpaid, addressed to Assignee at 1201 Morningside Drive,
Manhattan Beach, California 90266.

Rev. 11/82 (2760) -1-



This Agreement shall be effective as of February 1, 1985.

3
P

IN WITNESS WHEREQF, the parties hereto have executed this Agreement, in triplicafg,
of the day and year first above written. .

TBRE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY

by ) Mo KA T

as

W. D. BENTLEY n277
Manager Real Estate a Contracts
METLOX MANUFACTURING COMPANY

262042«4/

By

KENNETH E. AVERY, Pre

MORNINGSIDE IMW

DAﬁfﬁ'ARIAS General Partner

34935CR*

" “1 Iinn famand __2-



FORM 1627 STANDARD  Uchrruet Sery = No 2SI} "4/
' R S
(Approved by General Solicitor) SANTA FE ROUTE )

West of Alhuguerque

SUPPLEMENTAL AGREEMENT, made as of this__30th
day of Augnst, ,19.63 _, between

RAILWAY COMPANY,a . _Kansag ___ corporation,
hereinafter referred to as “Santa Fe”, and

METLOX MANUFACTURING COMPANY, a California
corporation ’

hereinafter, whether one party or more, referred to as “Second

Party”.

»

RECITALS:

Santa Fe and Second Party are now parties to a contract dated __June 16, T952 |
Santa Fe’s Secretary’s Contract No. ___éﬂh__., together with any and all modifications, sup-
plements and amendments thereto, being hereinafter referred to as “Original Contract”, under
which Second Party pays Santa Fe a compensation of § per year for the use of
a portion of Santa Fe property at or near

as a site for driveway and automobile parking.

The parties desire to modify the Original Contract as hereinafter provided.

AGREEMENT:

It is mutually agreed that effective Oct.cbar 15, 1963

the compensation section of the Original Contract is hereby changed to read, as follows:
“Second Party shall pay to Santa Fe on or before the first day of each period of one _ymar_
during the continuance of this contract as compensation for the use of the Premises for .
such period the sum of e e e Dollars
(5-1,080.00 ). Santa Fe may revise the amount of such ___annual = compensation
after the end of each five (5) year period during which this contract may remain in ef-
fect, and without affecting the right of either party hereto to terminate this contract at
any time as may be provided elsewhere herein.” ‘

IN WITNESS WHEREOQF, the parties hereto have executed this Supplemental Agreement
in duplicate as of the day and year first above written.

THE WAM___ RAILWAY COMPANY
B o

Its Asiztant t:a> General Manager

METLOX MANUFACTTR TNG COMPANY
/ P

4 Ve T
X oo s (( KA /\f, (@h /: :
(Second Party) / ’j . e <

-y

-
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WYMAN, BAUTZER, CHRISTENSEN, 0
KUCHEL & SILBERT //<f'
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4100 MacArthur Boulevard L;

- - CITY CLERKS
(714) 253-4700 \¢ i

Attorneys for Meals America; Inc. N
~

" CITY OF MANHATTEN BEACH

In the Matter of the Claim of:

MEALS AMERICA, INC., a California CLAIM AGAINST PUBLIC ENTITY

corporation,

Claimant,
vs.
CITY OF MANHATTEN BEACH, CARL K.
NEWTON, LARRY DOUGHARTY, CHARLES
ROBERT HOLMES and DOES 1 THROUGH
25, INCLUSIVE,

.Defendants.

[P P NN S N L N g e el

MEALS AMERICA, INC. ("MEALS") heréby presents this claim to
the CITY OF MANHATTEN BEACH ("CITY") pursuant to section 910 of
the California Government Code.

1. MEALS, a California corporation, is the claimant and
its address is 550 East Terrace, Fresno, California 92704.

2. MEALS desires all notices concerning this claim to be
sent care of David A. Robinson, Esqg., Wyman, Bautzer,
Christensen, Kuchel & Silbert, 4100 MacArthur Boulevard, Newport

Beach, California 92660.
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Claim for Negligent Interference With Contract

3. On or about October 7, 1986, MEALS was injured by the
CITY, City Attorney CARL K. NEWTON ("NEWTON"), Councilman
CHARLES ROBERT HOLMES ("HOLMES"), Councilman LARRY DOUGHARTY
("DOUGHARTY" ), and Does 1 through 25, inclusive, and each of
them, through their intentiénal and/or negligent interference
with that certain contract or lease agreement dated August 7,
1984 ("lease") between MEALS and MORNINGSIDE INVESTMENTS, INC.
("MORNINGSIDE"). See Exhibit "A" attached hereto and incor-
porated herein.

4. The lease, among other things, required MORNINGSIDE to
obtain all necessary CITY consent, approval, permits and/or
variances for the operation of a restaurant by MEALS on that cer-
tain real property commonly known and referred to as 401
Manhattan Beach Boulevard, Manhattan Beach, California
("restaurant”). MEALS is informed and believes, and thereon .
alleges, that the CITY knew and/or should have known of the
existence of the lease on or before its approval of a variance
relating to the restaurant in mid-1985 and, on or before such
time, the CITY knew or should have known that MORNINGSIDE had
agreed to, and had repeatedly acknowledged its duty to, maintain
30 off-site parking spaces for the exclusive use and enjoyment
of the restaurant and MEALS' patrons as a condition precedent to
the CITY's issuance of a conditional uselpermit and variance for

the construction and operation of the restaurant.
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5. The CITY, HOLMES, NEWTON and DOUGHARTY, and each of
them, knew the lease existed and, at some time prior to
October, 1986, entered into a secret plan or conspiracy with
MORNINGSIDE pursuant to which they conspired to materially
induce, aid and assist MORNINGSIDE breach its duty to maintain
the above-~described off-sité parking spaces.

6. The lease between MEALS and MORNINGSIDE was in fact
breached where, amoné other things, MORNINGSIDE failed to main-
tain the above-described 30 off-site parking spaces for the
exclusive use and enjoyment of the restaurant and MEALS'
patrons, resulting in substantial economic injury to MEALS as
hereinafter set forth.

7. This breach was proximately caused by the wrongful and
unreasonable refusal by the CITY, HOLMES, NEWTON and DOUGHARTY

to grant MEALS timely permission to open its restaurant during

the CITY's October 7, 1986 City Council meeting.

Claim for Interference With Prospective

Economic Advantage

8. MEALS incorporates by reference paragraphs 3 through
7. inclusive, as though fully set fortﬁ.

9. The CITY, HOLMES, NEWTON and DOUGHARTY, and each of
them, with full knowledge of the lease between MEALS and
MORNINGSIDE, intentionally or negligently, without justifica-
tion, induced.and assisted MORNINGSIDE breach its contractual
duty to maintain 30 off-site parking spaces for the exclusive

use and benefit of the restaurant and MEALS' patrons.
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10. But for this inteference with the prospective economic
advantage of MEALS, substantial economic injury would have been
avoided as MEALS would have otherwise been granted permission
to open its restaurant immediately following the October 7, 1986
City Council meeting.

Claim for Conspiracy to Interfere With

Existing Contractual Relations

11. MEALS incorporates by reference paragraphs 3 through
7, inclusive, as though fully set forth.

12. The CITY, HOLMES, DOUGHARTY and NEWTON, and each of
them, knew of MEALS' existing contractual relationship with
MORNINGSIDE.

13. The CITY, HOLMES, DOUGHARTY and NEWTON, and each of
them, intentionally and without justification secretly agreed and
conspired to interfere with this contractual relationship.

14. The CITY, HOLMES, NEWTON and DOUGHARTY, and each of
them, did the acts herein alleged pursuant to, and in
furtherance of, this secret conspiracy and agreement and thereby
caused substantial economic injury and damage to MEALS as
hereinafter set forth.

Claim for Fraud and/or Negligent Misrepresentation

15. MEALS incorporates herein by reference paragraphs 3
through 7, inclusive, as though fully set forth.

l6. Befween September 1, 1986 and October 7, 1986, the
CITY, HOLMES, DOUGHARTY and NEWTON, and each of them, repre-

sented to MEALS that:

/77
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(a) The CITY had determined that MEALS had met all
requirements necessary to be allowed to open its restaurant,
save that of procuring 30 off-site parking spaces;

(b) Although the CITY was pending acquisition of
title to the above-described 30 off-site parking spaces, the
City would not control the future use or disposition of the
parking area as it had already agreed to lease the same back to
Atchison, Topeka & Santa Fe Railway Company ("Santa Fe"):

(c¢) The CITY had no knowledge of who had the right to
occupy or possess the above-described 30 off-site parking
spaces prior to its acquisition of the same;

(d) The CITY had no right to require David Arias’,
dba MORNINGSIDE, to maintain and improve the above-described 30
off-site parking spaces for the exclusive use and benefit of the
restaurant and MEALS' patrons:; and

(e) The CITY had no right to grant MEALS permission
to open its restaurant absent MEALS' presentation of a new,
signed lease agreement with either MORNINGSIDE or a third party
for the exclusive use and possession of 30 off-site parking spa-
ces.

17. These representations were false and the CITY, HOLMES,
NEWTON and DOUGHARTY, and each of them, knew or should have
known them to be false. The true facts were:

(a) MEALS had no legal, equitable or contractual duty
to procure 30 off-site parking spaces for the exclusive use of
the restaurant or its patrons where, as the CITY has expressly

acknowledged in the past, MORNINGSIDE alone had such a duty;

A
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(b) The CITY had not agreed to lease the subject off-
site parking area to Santa Fe, but rather Santa Fe had merely
reserved an option to lease the same back from the CITY, an
option which prior to October 7, 1986 Santa Fe had publicly
announced it would not exercise, leaving the CITY alone in
control of the future use of and disposition of the subject off-
site parking area;

(c) The CITY in fact had knowledge of who had the
right to occupy and possess the subject off-site parking area
prior to its acquisition of the same, as such knowledge is
conclusively evidenced in the CITY's former resolutions
and official actions concerning construction and development of
the restaurant;

(d) The CITY had the legal right to require David
Arias, dba MORNINGSIDE, to maintain and improve the above-
described 30 off-site parking spaces pursuant to a recorded
covenant with the CITY dated October 21, 1985; and

(e) The CITY had both the legal right and duty to
grant MEALS permission to open its restaurant absent presen-
tation of a new signed lease with MOR&INGSIDE or a third
party during its October 7, 1986 City Council meeting.

18. These false representations were intended to and
did deceive MEALS. MEALS and its legal counsel relied upon
these represéntations and, as a direct and proximate cause,
sustained substantial economic injury as alleged herein-

below.
/]
/]
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Claim for Estoppel

19. MEALS incorporates by reference paragraphs 15 through
18, inclusive, as though fully set forth.

20. MEALS reasonably and foreseeably relied upon certain
acts and representations by the CITY prior to September, 1986,
pursuant to which MEALS recéived assurance that MORNINGSIDE had
already provided the CITY with sufficient evidence of
MORNINGSIDE's procurement of 30 off-site parking spaces for the
exclusive and benefit of the restaurant and MEALS' patrons.

21. MEALS has sustained substantial economic injury as a
result of its detrimental reliance on those acts and represen-
tations.

22. Therefore, the CITY is and should hereinafter be deemed
permanently estopped from requiring MEALS to furnish any addi-
tional proof of off-site parking for the benefit of the
restaurant.

Claim for Conspiracy to Defraud

23. MEALS incorporates by reference paragraphs 15 through
18, inclusive, as though fully set forth.

24. The CITY, HOLMES, DOUGHARTY‘and NEWTON, and each of
them, agreed and conspired with MORNINGSIDE to defraud MEALS by
wrongfully placing MEALS in a position where it would be forced
to pay MORNINGSIDE exorbitant rent for off-site parking which
MORNINGSIDEAwas already contractually obiigated to procure and
maintain for MEALS' benefit.

25. In furtherance of this conspiracy the CITY, HOLMES,

NEWTON and DOUGHARTY, and each of them, made the representations

/ /7
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referred to above and then demanded that MEALS execute a new
lease with MORNINGSIDE.

26. As a direct and proximate result of this plan and
conspiracy MEALS has sustained susbstantial economic injury as
alleged hereinbelow.

Claim for Violation of Title 42 U.S.C. Section 1983

27. MEALS incorporates herein by reference paragraphs 3
through 26, inclusive, as though fully set forth.

28. The CITY, HOLMES, DOUGHARTY and NEWTON, and each of
them, have, under color of governmental authority, violated the
rights>guaranteed to MEALS under the Fifth and Fourteenth
Amendments to the Constitution of the United States of America
by, among other things, altering the circumstances under with
which the CITY would allow MEALS to make use of the disputed
off-site parking area, by taking such action without notice to
or an opportunity to be heard by MEALS, by taking such action
without informing MEALS that the CITY owned or proposed to
acquire coptrol over the disputed off-site parking area, and by
materially misrepresenting the CITY's intent as to the future
use and disposition of the disputed off—site parking area.

29. These acts resulted in a wrongful and unjustified for-
feiture by MEALS in that it was unable to open its restaurant in
a timely manner, and was forced to enter into an alternative
off-site parking agreement with a third party.

Damages
30. As a result of the foregoing, MEALS demands the

following damages:
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(a) $50,000 for loss of business because of the
inability of MEALS to open its restaurant as scheduled:

(b) $600,000 for additional expense to be incurred
over the life of MEALS' lease in finding and ﬁpgrading addi-
tional parking spaces to meet city code;

(c) $1,000,000 fér punitive damages as all acts
alleged above were committed with oppression, fraud and malice
in that the CITY, HOLMES, NEWTON and DOUGHARTY knew or should
have known that their acts would injure MEALS: and

(d) payment of all MEALS' attorneys' fees for the
abovesfated multiple violations of 42 U.S.C. § 1983.

DATED: January 14, 1987
WYMAN, BAUTZER, CHRISTENSEN, KUCHEL
& SILBERT

David A. Robinson
Richard J. Grabowski

By: [244£}? ‘-Jkéb%ﬂ‘~_//

D&vid A. RobM¥dd
Attorneys for MEALS AMERICA, INC.

(3)9RJIG3:1/14/87mw
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PHONE: 545.5621

CITY HALL » 1400 HIGHLAND AVENUE - MANHATTAN BEACH. CALIFORNIA + 90266

January 27, 1987

Mr. Dave Fansler

- Wiliker's Restaurant
401 Manhattan Beach Boulevard
Manhattan Beach, California 90266

Subject: Compliance with the Temporary Certificate of Occupancy, Commercial
Planned Development Permit and Conditional Use Permit for the
Property Located at 401 Manhattan Beach Boulevard
(Wiliker's Restaurant)

Dear Mr. Fansler:

As you are aware, the Temporary Certificate of Occupancy (T.C.0.) was originally
granted on October 24, 1986, with the condition that you would maintain the
equivalency of 30 off-site parking spaces on the property addressed as 1011
Valley Drive.

The City has recently been informed, and subsequently received confirmation in
writing, that as of December, 1986, you no longer lease the required off-site
parking spaces.

Approval of the temporary alternative location for the parking facilities was
necessary to comply with condition numbers one (1) and eleven (11) of Resolution
No. PC 83-35 (Final Commercial Planned Development Permit) and cordition number
one (1) of Resolution No. 4071 (Conditional Use Permit), as well as the T.C.O.

To resolve this matter of noncompliance with the Temporary Certificate of
Occupancy and Planning approvals, it is necessary that you contact the
urdersigned in the immediate future to discuss this matter.

Sincerely,

Trargh Jpupths

TRANG Q. HUYNH (WYNN), P.E.
Building Division Administrator

TQH:AJ
Attachments:
TCO Letter dated 10/24/86 and Lease Agreement

cc: City Manager
Terry Stambler-Wolfe
Steven Lefever
Robert wWhiteford
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January 20, 1987

(:?2 TO: Honorable Mayor and Members of City Council

i

THROUGH:  David J. Thompson, City Manager
FROM: Terry Stambler-Wolfe, Director of Community Develogment‘\ /

SUBJECT: Request from Wiliker's to Extend the Temporary Certificate
of Occupancy for Another Ninety Days (January 22, 1987, 5:00 p.m.
to April 22, 1987, 5:00 p.m.)

BACKGROUND

Mr. David Fansler, operator of Wiliker's Restaurant, has requested that his

" Temporary Certificate of Occupancy (T.C.0.) be extended for ninety days, as
indicated in the attached letter (Exhibit A). The City Council will recall that
Mr. Fansler was permitted to obtain a T.C.O. without the total amount of
required parking for the restaurant since he obtained additional spaces on a
temporary lease basis. The temporary spaces were intended to be utilized for a
ninety-day time period so that Mr. Fansler could make arrangements for permanent
parking facilities. To ensure completion of this requirement, Mr. Fansler was
required to post a bond for the ninety days. Information pertaining to the
T.C.0. 'is attached to this report as Exhibit B.

Inasmuch as the T.C.0O. for the restaurant will expire on January 22, 1987, Mr.
Fansler has requested the extension of time. Since his reguest does not include
a status report and revised schedule for completion, it would be of assistance
to the City if this information was provided. In addition, it is recommended
that Mr. Fansler provide a commitment for the use of the temporary parking
facility.

RECOMMENDATION

It is recommended that the Temporary Certificate of Occupancy be extended until
February 18, 1987, at 5:00, to allow time for the applicant to provide
additionad information to the City Council. It is further recommended that this
extension be conditioned as follows:

1. The Lease Agreenent for the temporary parking facility remain in effect.
2. The bond posted with the City of Manhattan Beach shall remain in effect.

3. The applicant shall make a good faith effort to utilize the temporary
parking facility.

4. The applicant shall pursue actively the application presently before the
Board of Appeals for Handicapped Accommodations.

5. The applicant shall obtain approval by the County Health Department.
Additionally, it is recommended that this request be continued to the City

, Council Meeting of February 17, 1987, to allow time for the applicant to provide
(}% the requested information. '

S

TSW:AJ

Attachments
Exhibit A - Wiliker's Request for T.C.0. Extension
Exhibit B - Wiliker's T.C.0. Information
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CITY HALL - 1400 HIGHLAND AVENUE - MANHATTAN BEACH, CALIFORNIA - 8026

January 9, 1987

Mr. Dave Fansler

Wiliker's Restaurant

401 Manhattan Beach Boulevard
Mannhattan Beach, California 90266

" Subject: Expiration of Temporary Certificate of Occupancy issued 10/24/86

Dear Mr. Fansler:

This is to notify you that the Temporary Certificate of Occupancy for Wiliker's
will expire on January 22, 1987, at 5:00 p.m.

Based on the conditions listed in the Temporary Certificate of Occupancy, there
are still outstanding problems wnhich must be resolved prior to the expiration
date:

1. Final approval by the County Health Department.

2. Resolution of the parking arrangements to the satisfaction of the Community
Development Department.

3. Resolution of the Handicap issues. Pursuant to your request of Thursday,
January 8, 1987, the Board of Appeals for Handicapped Accommodations has
agreed to continue the hearing on your appeal until Wednesday, January 14,
1987, at 7:30 p.m.

It should be noted that prior to our granting a permanent Certificate of
Occupancy, all affected Departments of the City will conduct a final review of
all requirements for this project. Final approval of all Departments is
required.

Very truly yours, ZV

ﬁ/f"/' ,ré /LZW

TRANG Q. HUYNH (WYNN), P.E.
Building Division Administrator

TQH:AJ

cc: Terry Stambler-Wolfe
Robert Whiteford

Steven Lefever
City Manager EXHIBIT B
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PHONE; 54%5.5621

CITY HALL + 1400 HIGHLAND AVENUE « MANHATTAN BEACH. CALIFORNIA « 50286

October 24, 1986

Mr. Dave Fansler

Wiliker's Restaurant

401 Manhattan Beach Boulevard
Manhattan Beach, California 90266

Subject: Temporary Certificate of Occupancy, Wiliker's Restaurant,
401 Manhattan Beach Boulevard

Based upon the conditions listed below, this letter will serve as an approval of
a T.C.O0. (Temporary Certificate of Occupancy) for a period of ninety (90 days)
from the last date of signature. This T.C.0. is issued due to very special
circunstances regarding the parking requirements and is only to be regarded as
an interim solution for a maximum period of ninety (90) acays.

This T.C.0. will not become effective until acknowledged and the conditions V
listed below are approved or submitted to the City by a representative of (3@
Wiliker's Restaurant. ”

Conditions

1. Conditional approval, in writing, from the County Health Department.

2. Approval by the City of Manhattan Beach of a Lease Agreement for the
Temporary Parking Area.

3. Approval by the City of Manhattan Beach of a Bond, or other security, in
the amount of $30,000.00 in the event permanent parking is not made
available within ninety (90) days.

4. BApplication to the Handicap Appeals Board on the issue of Handicap toilet
seat height and access to work stations. Decision of the Board is final and
any modifications required by the Board must be accomplished at its
direction.

5. Final approval from Fire Department.

. 2 y OO —
: AWROVAL&Z‘Q&@(/%//A/C/ / (pate f;f/ "2/47_\

Trang>- Huynh (Wnn), P.E. Cly
(7Builing Divisiof Adminjisgrat

ACCEPTANCE / },{/’( V2 1A~ pate f&
'\Séve'Fansle;/
iliker's Restaurant (;,

Attachments
Exhitit 1 - Lease Agreement for Temporary Parking Area
Exhibit 2 - Bond for Improvements to Temporary Parking Area
Exhibit 3 - Application for Handicap Appeals Board
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Bond ¥YNo. 5452023('

Premium: $648.00

PERMITTEE'S BOMD FOR THE IMPROVEMENT OF
A PARKIMNG AREA AS A COMDITICH OF
THE TEMPORARY CERTIFICATE OF OCCUPANCY

FOR THE WILIKER'S RESTAURANT

KNOW ALL MEN BY THESE PRESENTS:

That we, Wiliker's II

(Address: 401 Manhattan Beach Blvd., Manhatt:n Beach, CA ).
L 90266
- as Principal, and Fireman's Fund Insurance Companv .

a Corporation, incorporated, organized, and existing under the laws of the State
of California, and authorized to execute bonds and urdertakings and to do a
general surety business in the State of California, as Surety, are jointly and
severally held and firmly bound unto the City of Manhattan Beacn, a municipal
corporation, located in the County of Los Angeles, State of California, in t(
full and just sum of Thirty Thousand ($30,000.00) Dollars, lawful money of the
United States of America, for the payment of which sum, well and truly to be
made, we bind ourselves and our respective heirs, executors, administrators,
representatives, successors ard assigns, jointly and severally, firmiy by these

presents:
THE CONDITION OF THIS OBLIGATION IS SucH, That:

WHEREAS, the alternative parking facility (the unpaved parcel on the south side
of Safeway, owned by Pete Ristani) is to be paved to City specifications if a
permanent parking facility is not obtained within ninety (90) days from the date
of issuance of a Temporary Certificate of Occupancy for the restaurant known as

Wiliker's, unless the ninety (90) day periocd has been extended by the City.

WHEREAS, if permanent parking is not made available, the City could utilize the

furds for improvements of the site.

WHEREAS, as a condition precedent to the issuance of the Temporary Certificatg
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ATTORNEY FIREMAN'S FUND INSURANCE CONMPANY

RNOW ALL MEN BY THESE PRESENTS: That FIREAMAN'S FUND INSERANCE COMEPANY . 5 Curporaten i atroanized snd exesting ynd e th
faw et tae diate ot Canlorne, and hacng e prindinat o1l e in tne City and COUNRES G DUN FIINCIG UL 1N Sand DEIC, Nay MJOC. CONSHIIUTEd 453 appornieud
anu gues DV tRELE Presents Make. CONstitute and Jppotnt

—eo=-MICHAEL F. YCUNG-----

its true and fawful Attorneviar-in.Faet, with full cower and autkonty hereny <onlorred ents name. place and vtead. 1o vareurz, <22l 2iknewled e an.
delever 3ay and 2L BONUS, URJETIINIDES. FCCOTNIZINTES OF OINET WrHICN LTHKITIVNY IN TNE NJLUTE tRCIEUl == = == e c-seeos-cecccccascce=-

and 10 tind the Coszorstion therebv 38 fully and t0 the same extent as of suzh bonds were viened by the Presudent. ~ealed with the coroorate seal of the
Corporation ana cuty attested By s Secietdry, neredy rantvirg Ing SONNTMING 3t 1AL tRE A AIOrNEVISTN-FUet M2y O th tne Premises.

and 31 of By-laws of FIREMAN'3 FUND INSURANCE COMPANY now tn ful

This power of attorney is granted pursuant to Arttele VL, Sccnon
force ang eriect. .

“Aricte VIIL. Apmnarment and Suthoots of Repgent Attstunt Soremmner and Athragton-Fuct und Aeeatr b weremt Livul Pre er und Maar Anwewranirt

Sctrwen 30 Asawarmest The Chnemen of ene Buerd of Dt
Oorssees me > o ERe MiLE PREeires 3e oM. rovras Cemrenr Sefrerates ad ANSIRENVIACLCE IS 1EDIEVEAL NG 331 ot and un et of tne Lomens
AGEAI 1D € P30 Cdae P INL €0 e DI IR EOS ING 0N Nan Ob e L et Gun

L Auerer Uam-FITe 3nd Qerate el he 1 pee
¢ #1 ne soeed of Do

Sepewma U Aueacees TVr tuthcrawof vath Rrodear gevs
EOIABRIRERE EA E0 FIROIE Y JPEREd TRETEES ML) BF oG

Fned 1R IRC YRS UEAL £0dEASINE TN EDBIIMEN Jnd 41 WUl
TN LM Ao RS Eesan EMEUS oI to T IAE IR IOTOMIMER

Thes rower of atarrsy i stened and sedled under and by the Jutrarity of the folloning Resotuton aduoted by titz Board of Dircetors of FIRELMAN'S
FUND INSURANCE COMPANY a2 meetng cuty varled and netd on tnz [2th gzy ot Juty, [Seb, ang sanf Resveution has adt deen 4mchuey OF
reneared: .

“REIGIVED. that the s:endture of any Vice-Preudent. Asstsiant Szzzetary. and Resrdent Assntant Seccetary of this Corporatien, and the seai of thes

CIIDIALI0N TRV e JIINEU OF DOHNICY O AN power Of AHorrey. O 2NV TILOIINON W A%S POMEr Ot JHTOTACL . BF ON NV CETIRCALS FEhis 2 13 2rC10. OV
f e, ang :av pewer of atomes, 2Ny revogation ot ANy puwer of JHOTREY, OF CLTHAIIIE CCUrNE SUCh TaCsMIle SiCRature OF 13CSIMIte sedt stad Te
1aitd ang ptaging upon the Corporation.

IN WITNESS VHEREOF, FIREMAN'S FUND INSURANCE COMPANY has caused these preseats to ne signed hy s Vise-Preudent,

.f'
and s corpoidie seal 10 be hercunto afined this 28t 'JJ\ of Jurz 19 79

: FIRF.‘.I,A\\’S FUNDINSURANCECOMPANY

. 1 e b
Lo vl Lag, S5 2afae |

. av . R
STATE OF CALIFORNIA, .
CITY ANDCOUNTY OF SAN FRA.\‘CISC.D - *
Ontvn 2F R0 of June 10_79  itore me pereonath came _Wi1732m 4 Lavbar
10 ME KRUMN. WNO, T2l Ay ME SUI vwarN, Snd SITUSE nad san tRUt NE s Vegeerrredent ot FIREMAN 3 rUND LSURANLZ COMPANY e

Curporation descrineo tn and wnicnh execuied the €us € nstrumynt: 183! N anow s tee sedt ! sard Corpgraman 1Rt the veat artred 1 NS i 1matrspme st
1% AN €OrPUrate sCat. that 1t was su atnved oy onder of the Boarg ol Direciors ot sard Corporaon ang that NE s:3ncy s AANIE TNETCLD By hihe wr2er,

INWITNESSWHERFEOF. [ have hereunto set my hand und atfived my otficial weal. the uay and vear heretn firat 3penve written.
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of Occugancy, the Principal is required to furnish a bord in the sum above named

to said City, conditioned as hereinafter set forth;

NOW, THEREFORE, if the said Principal fully, faithfully and truly observes and
abides by each and all of the terms and conditions as set forth within ninety
(90) days or as extendad fram the date of issuance of the Temporary Certificate
of Occupancy, then this obligation shall be void, and the bond could be

recuried, vtherwise it shall remain in full force, virtue and efrect.

This bond shall rot be subject to cancellation except upon termination of the
obligation which it secures.

In the event any suit, action or proceeding is instituted to recover on this
bord or obligation, said Surety will pay, and does herebv agree to pay, as
attorrey's fees for said City, such sum as the Court in any such suit, action or

proceedirgs, may adjudge reasonable.

Executed, sealad and dated at Fresno , California, this 23rdlay of
October 1986

Meals Amenica, Inc /

| . // s

Daved Fans ler

Fireman's Fund Insurance Company

Michael F. Yo//g. %orney in Fact

ATTORNEY IN FACT ACKNOWLEDGMENT

STATE OF CALIFORNIA ss.

County of . Fresno )

On this ; 3rd duyof . October. . inthevear 1986 . before me, a Notary Public in and for sand
resno. County. State ot Cubiforne, residing therein, duly commissioned and sworn. personally

appeared Michael F Young

10 be m persanally known to me, [ pmvcd te me an the hass of satisfaclory evidence
0 be the person whose name is subscribed to this instrument as the attorney in fact nf EFireman's_Fund_JInsurance _Comp:

and acknowledeed to me that X5 he [ she subscribed the name of .. Eireman’s. Fund Insurance _Company
surety, und MGchis [ her ivwn name s attoracy in fact.

thereto as

IN WITNESS WHEREOF, | have hercunto ~et my hand and affived my otfivid sea

Sduy and weINatated 47 Wiy cerificate
[ ¥
e
‘;;'.i.(.. A L L

\otary Pubhic

3 foots My commission expires

R o

) / ty Comenssan Et:»f‘3s ACt l' 1574 -
FO0aR~ 182 -~ . v




CITY OF MANHATTAN BEACH
COMMUNITY DEVELOPMENT DEPARTMENT MEMORANDUM

November 26, 1986

TO: David J. Thompson, City Manager
{
FROM: Terry Stambler-Wolfe, Director of Community Development \

SUBJECT: Conformance With City Approvals and Use of Public Parking
Facilities by a Private Commercial Valet Service, for
the Business Located at 401 Manhattan Beach Boulevard
(Wiliker's)

Pursuant to the direction of the City Council, at its meeting of November
18, 1986, the owner of Wiliker's Restaurant, Mr., Dave Fansler of Meals
America, Inc., has been notified of the City's concerns relative to the
lack of use of existing required off-site parking spaces, (see attached
letter dated November 25, 1986).

The City has conducted random driveby inspections during both evening and
afternoon peak hours, and confirmed complaints regarding the non-use of the
off-site parking facilities. On several occasions before November 17,
1986, it was noted that the gates to the parking area were closed and
locked. As a result of a recent inspection on November 18, 1986,it was
noted that the lot was empty, but the gates were open and the area
accessible to vehicles. No vehicles other than two construction trucks
were in the lot area at the time of the inspection.

With regard to the valet parking service, the Community Development, Public
Works and Finance Departments were consulted by Mr. Fansler several months
ago to determine if there was any prohibition against use of the public
spaces by a private, commercial valet service. It was determined that no
ordinances exist prohibiting use of the public space by a commercial
parking service. However, the Public Works Department has prohibited the
use of the public streets as a queuing point for the paid valet service.
This activity was determined to be a commercial use of public property.

Should the City Council wish to regulate or prohibit the use of public

parking spaces by a valet service, a new ordinance must .be prepared to
accomplish this objective.

TSW:SAL:md



PHONE: 54%5.8621

CITY HALL - 1400 HIGHLAND AVENUE - MANHATTAN BEACH. CALIFORNIA - 502686

November 25, 1986

Mr. David Fansler

Meals America, Inc.

550 East Terrace

Fresno, California 93704

Re: Compliance With the Final Commercial Planned Development Permit,
Resolution No. PC 83-35, Conditional Use Permit, Resolution No. 4071,
Zone Variance, Resolution No. 85-33 and Temporary Certificate of
Occupancy, Dated October 24, 1986

Dear Mr. Fansler:

As you are aware from our conversation, the City of Manhattan Beach has
received and confirmed complaints regarding the non-use of your required
off-premise parking facilities. Specifically, it has been observed that
the off-premise parking facility has been chained off and not available for
use. The continued maintenance and the use of this facility, currently
located at 1011 valley Drive, is required for the restaurant to remain in
conformance with your Final Commercial Planned Development and Conditional
Use Permit, Zone Variance and Temporary Certificate of Occupancy.

It is expected that the 16 on site parking spaces and the off-site
facilities will be fully utilized by your required valet service and
employees before you use available off-site public parking spaces. If you
have not already done so, please instruct your employees and/or valet
service to utilize the on and off-site spaces before they utilize the
surrounding public parking facilities.

Failure to comply with the conditions of approval could result in the
termination of the Temporary Certificate of Occupancy. In order to
preclude this possibility, please contact the undersigned should you have
any questions or require further clarification. : :

Sincerely,

TSW:SAL:md



DOWNTOWN MANHATTAN BEACH BUSINESS
AND PROFESSIONAL ASSOCIATION

1142 MANHATTAN AVE./ C.P. 41/ MANHATTAN BEACH, CA 90266

November 10, 1986

City Council Members

City of Manhattan Beach

1400 Highland Avenue

Manhattan Beach, California 90266

Dear Council Members:

It has come to our attention that David Fansler, the operator of
Wiliker’s restaurant, is valet parking into City controlled
parking spaces. This is in direct contradiction to testimony
given by a representative of Wiliker’s at the August 4, 1986
meeting of the Board of Parking Place Commissioners, (see
enclosure). At that meeting, a resolution concerning that issue
was voted upon as follows:

"ON SECOND BY MR. VAN AMBURGH OF MR. KING’S EARLIER MOTION AND
UNANIMOUSLY CARRIED, THE BOARD DENIED AFPPROVAL OF THE PROPOSAL
FOR USE OF CITY CONTROLLED PARKING SPACES."

The position of the Downtown Manhattan Beach Business &
Professional Association is that the City parking structures and
City parking lots were developed to serve all businesses within
the Downtown. It is not wished that a possible advantage be
given to one business at the expense of the remaining businesses,
especially when there are assessments on the various businesses
and properties within the Downtown which enabled the creation and
continued maintenance of those parking spaces.

We ask that the resclution passed unanimously by the Board of
Parking Place Commissioners be ratified by the City Council, and
this encroachment upon the equitable right of other Downtown

businesses cease.

Sincerely,

Frances Partridge
Vice President



CITY OF MANHATTAN BEACI
) BOARD OF PARKING PLACE COMMISSIONERS
REGULAR MEETING ,
AUGUST 4, 1986
8:05 A.M.
MINUTES

jfvThe regular meeting of the Board of Parking Place Coummissioners of the City
.+ of Manhattan Beach, California, was held on August 4, 1986, coumencing at
. 8:05 a.m. in the Conference Room of the City lall of said city. 1In the

" absence of Win Underhill, Recording Secretary, Carolyn Biederman took the
- minutes,

: ROLL CALL:
- Present: - Commissioners King, Van Amburgh, Chairman Rhind

" Absent:’ None

- Others: * Merle F. Lundberg, Director of Finance; Sherry Morelan, Business
‘ ' ~Office Supervisor; George and Bonnie Beckerson, Weston”s

Nick Gisler, MBS Development; Trudi Smart, Chamber of Commerce

" APPROVAL OF MINUTES

) Ihe Minutes of July 7, 1986 were approved as recorded by unanimous consent.

GENERAL
 86/0707.2-1 Proposal for Use of City Controlled VPD -
Downtown Spaces for Williker”s BPPC 8-4-86
Restaurant Located at 401 Manhattan Beach
Boulevard

Mr. King thanked the staff for their report om this proposal. le stated
... that staff”s recommendation was that since all spaces are open to the
. public, no specific permission should be granted for use of public parking.
Mr. Rhind read a letter from the Downtown Business and Professional
"Association to the Board of Parking Place Commissioners. (See attached).
‘The Association is strongly opposed to the proposal to permit valet parking
_'because it gives an unfair advantage to one business over others.

Mr. King made a motion to deny the proposal for valet parking using

VUCity—owned structures. Mr. Rhind requested discussion before entertaining

a second. Mr. Gisler stated that he was bringing the proposal to the Board-

" in an attempt to solve, in advance, any problems that may arise over -

" parking for Williker”s. He stated that Williker”s is in the process gf

.»'selecting a professional valet service who will handle the valet parking

- using the middle deck of Lot 3 first, the end of street parking next énd

- City Hall parking lot last. The valets would be responsible for feeding

" the meters where necessary. The service would also be aware that there are

. specific times when parking is not permitted due to public meetings at City
. Hall.

o4y
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- . George and Bonnie Beckerson stated that they are opposed to the proposal
... -because their patrons would have more difficulty finding parking in the
gw.; area. Nick Gisler stated that a meeting was planned with the Downtown -

\"ytﬂQ;~Business and Professional Association members to better explain the
'pﬁsf‘proposal. Trudi Smart asked if the valet service would be available to the
public for parking use other than Williker“s. Mr. Gisler said the service

.quuld”be avallable to all.

.

“.ON SECOND BY MR. VAN AMBURGH OF MR. KING”S EARLIER MOTION AND UNANIMOUSLY
* CARRIED, THE BOARD DENILD APPROVAL OF THE PROPOSAL FOR USE OF CITY
'CONTROLLED PARKING SPACES.

" Mr. Gisler stated that he was sorry that the Board did not move to avoid

- parking problems in advance. He added that Williker”s would not be using
‘L;‘City controlled parking spaces without the Board”s approval. Mr. Lundberg
" ‘stated that Williker”s could try to contract parking spaces from

. surrounding businesses.

5 .
F L RN ot
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"Mr. Van Amburgh stated that he feels something needs to be done about

" permittifig mew high volume businesses to open without provisions being made
%" for parking spaces. Mr. King stated that the Board of Parking Place

'« ” Commissioners would have to try to find ways to solve the parking problems
7 dn . the downtown area.

.

+ o

.fo;'There being no further business to come before the Board, the meeting was
. adjourned by unanimous consent at 8:40 a.m.

John Rhind
Chairman

"4y
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CITY HALL - 1400 HIGHLAND AVENUE - MANHA

October 24, 1986

0CT 24 1966

P VN

Mr. Dave Fansler

Wiliker's Restaurant

401 Manhattan Beach Boulevard
Manhattan Beach, California 90266

-

Subject: Temporary Certificate of Occupancy, Wiliker's Restaurant,
401 Manhattan Beach Boulevard

Based upon the conditions listed below, this letter will serve as an approval of
a T.C.0. (Temporary Certificate of Occupancy) for a period of ninety (90 days)
from the last date of signature. This T.C.0. is issued due to very special
circumstances regarding the parking requirements and is only to be regarded as
an interim solution for a maximum period of ninety (90) days.

This T.C.0. will not become effective until acknowledged and the conditions
listed below are approved or submitted to the City by a representative of
Wiliker's Restaurant.

Conditions

1. Conditional approval, in writing, from the County Health Department.

2. Approval by the City of Manhattan Beach of a Lease Agreement for the
Temporary Parking Area.

3. Approval by the City of Manhattan Beach of a Bond, or other security, in
the amount of $30,000.00 in the event permanent parking is not made
available within ninety (90) days.

4. BApplication to the Handicap Appeals Board on the issue of Handlcap toilet
seat height and access to work stations. Decision of the Board is final and
any modifications required by the Board must be accomplished at its
direction.

5. Final approval from Fire Department.

APPROVALN¥/Q424(5?<Z::{lfécﬁjﬁd¢£i/féévDateﬁg 45;:;ff~\

'\gave“Fansler

iliker's Restaurant

Attachments
Exhitit 1 - Lease Agreement for Temporary Parking Area
Exhibit 2 - Bond for Improvements to Temporary Parking Area
Exhibit 3 - Application for Handicap Appeals Board

PHONE: 345.5621

A - 902886
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Tnic leass 'groezelf axecuteu in uuplicete at wannattan deach,
Ca., Dy wiu betsesn avia r. runs]e:, Jr. iresiazat diliker's l],
(lesses), aiu Pzter distani (lessor).

Lessee sicil igwse uiopsrty Tor parking.ia tie 1ot Kiowin as
1611 valley orive, wmannatian ceuci, ud., [a2 adount of reat
is oeven Hupared dollars ($7u0.0U0)zer souh. Tag Tirst and
last wontas rent in t.2 asount of une Taousand rour Huiureu
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parking lot.
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Peter nistani, lessor daviu P. rans)er, Jr., lessee
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GetoberZ %, 1
Dated
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; SHOPPING CENTER LEASE

3

i NAME OF CENTER wﬂxkers Restuarant & Bar

z For Reference purposes only

H 1., PARTIES, Thla Lease, dated aa of this 7th day o{_____égg_}f’St 19§i_, Is made by ant
between_ MOrningside Investments, a limited partnership (herein called “Landlord”) anc

Meals America, Inc, (hereln called “Tenant™)
2. PREMISES, Landlord does hereby lease to Tenant and Tonant hereby leases from Landlord that certsin space (herein caliec
“Premises”), having dimensions of approximately acececeoen feetInfrontageby weswewvevew feet in depth and contalning
See Attachment

H spproximately square feet of floor area, The location and dimenslona of sald Premiscs are delincated on Exhiblt A"

attached hereto and Incorporated by reference herein, Said Premises are located In the City of Manahattan Beach

County of Los Angeles State of California

This Lease ln subject to the terms, covenants and conditlons hereln aet forth and the Tenant covenants as 1 materfal part of tha
consideration for this Lease to keep ond perform each and all of s2ld terma, covenants and conditlons by it to be hept and performed,

S, USE. Tenant thall use the Premlses for_ restuarant, inclusive of full 1iquor license,

and shall not use or permit the Premlises to be used for any other purpose without the prior written consent of Landlord, -
4 MINIMUM RENT, annual

4A, Tenant agrees to pay to Landlord ss Minimum Rent, without notice or demand, the X5on{XY sum of

$204,000. payable in twelve {12) equally monthly installiments, payable fin

advance of each month, Dollars,
C .

et ; : trereote T ehvelt ehochmapplionhl "

In advance, on or before the first doy of each and every successive calendar month durlng the term hereo!, eweepttire—frryrrnontisy

eI
bt e

b A h AL, ,{.J.l
ek 4ok

4 H—..mauc,-lnhwomm‘mﬁ%m}wr&pﬂor-w-mddammmm
%M"ehchcd-Bxh'blb—B-md—’n%hlﬂutﬁemventrlhe-renlthnMommeMHHMW@Mﬁm

\ 20 Q(X;?Eyl{ler substantisl completion of Landlord's Work a3 set forth in Exhibit B attached hereto and incorporated hereln by

teference, or when the Tenant opens for business, whichever ls sooner. Landlord agrees that it will, at its sole cost and axpensa
se———=:-- 23 soon 82 |3 reasonably possible after the execution of thia Lesse, commence and puraue to completion the Improvements to be
! erected by Landlord to the extent shown on the ottached Exhibit B labelled "Description of Landlord's Work and Tenant's Work*,
The term “substantial completion of the Premises' Is defAined a3 the date on which Landlord or Ity Architect notifiea Tenant In
! writing that the Premises are aubstantially complete to the extent of Landlord's Work specified in Exhibit B hereof, with tha
exception of such work as Landlord cannot complete until Tenant performs nccessary portions of {ts work., Tenant shall commenca
the Installation of Axtures, equipment, and any of Tenant's Work a3 set forth in said Exhiblt B, promptly upon substantlal coms
pletlon of Landlord's Work In the Premlses and shall diligently pro\icule such Installation to completion, and shall open tha

P}
u-; s

|
1
]
!
]3
1
1
’l

Premlaea for businesa not {ater than the explratlion of uld)g'-’gny P i&d.

]
}
i Rent for any period which Is for less than one (1) month shall be a prorated portion of the monthly instaliment herein based upon
{ s thirty (30) day month. Sald rental shall be paid to Landtord, without deduction or offset, In lawful money of the United Statea of
] ; “Amerlca and at such place as Landlord may from time to time deslgnste In writing,
" 4B,

THE MINIMUM RENTAL as et forth in {{A) above shall be Increased o A o tCmf\t. nd

Al Urban Consuniers {Index) ns published by the Unlited Stotes Department of Labor's Bureau of Labor Statist]

the base perlod Index, The base period Index shall be the Index for the calendar month which Is four mon

1 Htch rentals commence, The bane period Index shall be compared with the Index for the sam
‘

tXaes over
«¥Tior to the month In
eidar month for each subsagquant
year {comparisen month), If the Index for any comparison month Is higher than t wFeriod Index,then the minlmum rental forths
next year shall be Increased by the identical percentage commencing wi e next rental commencement month, In no event shall
&J\ the Minimum Rental Ue lesa than that set forth in 4(A) ghower{Hy way of IlHustration only, If Tenant commenced paying rant in
June of 1977, then the base nerjod Index Is that PYBruary 1977 (asaume 176.3) and that Index shall be compared to tha Indax for
q February 1978 (asxume 185.8), and.becedTe the Index for February 1978 Is 5.39% higher, the minimum rental commencing Junas,
1978, shall be 8,397 high Xewlse the Index for February 1379 shall be compared with the Index for February 1877),
Should th

Bufenu discontinue the publication of the above Index, or publish same leas frequently, or alter same in soma other manner,

o8,

TERM. .
\ The lease term rhall be twenty (20) A fottertemdar years, phe DIUS prons' 588 at&tac,ﬁn?nt et The parties

hereto acknowledge that certaln obligations under various artieles !\prnef may rommnu nrisr ta the lesse tarm, Le sonzmirestion,
o hold harmiess, lability Incurange, s2e. and the parties agree to be bound by these articies prior t.o :ommen:ement of lhn leass term,

. ty depo e ta
: ~~6, SECURITY DEPOSIT. Concurrently with Tenant's executlon af this Lexxe, Tenant has deposfled whh Land o nrrqus”i?em
oL 4

L Ao Avomremt, Sald sum shall be held by Landlord as aecurity for the faithful performance by Tenant of a1l the terms,
! covenants, :nd conditions of thia Lease to be kept and performed by Tenant during the term hereof, If Tenant defaults with reapoct
to sny provislon of this Leane, Including, but not limlted to the proviaions relating to the payment of rent, Landlord may (but shall
not be requlred to) use, apply or retaln all or any part of this security deposit for the payment of any rent or any othar sum In
default, or for the payment of any amount which Landlord may apend or become obligated to spend by reason of Tenant's default,
or to compensote Landlord for any other lous or dumnge which Landlord may suflfer by reason of Tenant's default If any portion of
1ald depoxit is so used or applied Tenant shall, within five (5) days after written demand therefor, deposit cash with Landlord {n an
smaeunt sufficient to restore the xecurlty depoait to Its original amount and Tenant’s fallure to do 3o shall be & default under this
Lease. Landlord ahall not be requircd to keep thix security depoait separate from its general funds, and Tenant shall not be entitled
to interext on such deposit, If Tenant shall fully and faithiuliy perform cvery provision of this Lesse to be performad by It, tha
security deposit or any balance thereof ahall be returned to Tenant {or, ot Landlord’s optlon, to the last asslgnec of Tenant's Interest
hereunder) within ten (10) daya following expiration of the Lease term, In the event of termination of Landlord's interest in this
Lease, Lendlord shall transfer ssid deposit to Landiord's successor in interest

R CEXHBT A XH.Y

CDCU 5425 Nev. (/78



1. ADDITIONAL CHARGES.
7.A. Percentage Rent,

L In addition to the Minimum Rent to be paid by Tenant pursuant 1o Articte 4, Tenant shall pay to Landlurd at the tineand
In the manner herein specified additional rent In an amount equal to___ ~==b---

Zx=Bx== ¢ of the amount of Tennnt's groxs rolea made
In, upon or from the Premises during each ealendar year of the Lente term, leat the sgyregate amount of the Minbinum Rent previousty
paid by Tenant for sald ealendar year,

TI Within thirty {30) days alter the end of cach calendar imonth following commencement of rents, Tennnt ahall furnish
to Londlord a statement in wriling, certified by Tenant to be corrcet, showing the total gross aoles made in, upon, or from the
Premises during the preceding calendar month, and shall accompany each such statement with 8 payment to Landlurd cqual to said
hereinabove stated percentage of the total monthly gross soles made in, upon, or fram the Premises during euch culendar month,
teas the Minimum Rent for such prior calendar month, If previously puld. Sald statement and payment shall be mayle with the sue-
ceeding month's regular rentsl payment. Within thirty (30) doys ofter the end of cach calendar year of the term hereof, Tenant
shall furnlash to Landlerd a atatement in writing, certified to be correct, showing the tots! gross aales by montha innde in, upon, or
from the Premlises during the preceding calendar year, at which time on adjustment shall be made Letween Landlord and Tenant to
the end that the total pereentage rent pald for each such calendar year shall be o sum equal to said hereinabove stated pacesntaga of
the totsl gross xales made in, upon, or from the Premises during each calendar year of the term hercof, less the Mlinimum Rent pur

suant to Artiele 4 for each auch calendar year, If previously paid, so that the percentage rent, ajthough payable monthly, shall be
computed and adjusted on an annual dasijs,

1. The term “gross sales” as used In this Lease shall include the entire gross receipts of every kind and nature from
saiea xnd services made in, upon, or from the Premises, whether upon eredit or fof cosh, in every department operating in the i'remiacas,
whether operated by the Tenant or by » subtenant or subtenants, or by a concessionaire or concessionsires, excejting therefrom any
rebates and/or refunds to customers and the amount of all sales tax receipts which has to be sccounted for by Tennnt to any govern.
ment, or any governmental agency. Sales upon credit shall be decined ensh anles and shall he included In the groas sales for the perlod
whieh the merehandise Is dellvered to the customer, whether or not title to the merchandise passes with delivery,

IV, The Tenant shall keep full, complete and proper books, records and sccounts of its daily gross sales, Loth for cash
and on credit, of each aeparate department, sublenant, and concessionaire operated at any time in the Premises. The Landlord and
ita agenta and employees shall have the right at any and ol} times, during the regulor business hours, to examine and inapect ail of
the books and records of the Tenant, including any sales tax reports pertaining to the business of the Tenant conducted in, upon or
from the Premises, for the purpose of investigating and verifying the accuracy of any statement of gross sales, The Lnandlord may
once in any calandsr year cause an audit of the business of Tenant to be made by an accountant of Landlord's aetection and If the
statement of gross aales previously made to Landlord ahall be found to be Inaccurate, then and in that event, there shall be an
adjustment and one party ahall pay to the other on demand such sums aa may be necessary to actile in full the accurate amount of
1ald percentage rent that ahould have been paid for the period or perioda covered by such Insccurate statement or atatements, Ten-
ant ahall keep ail aald records for three {3) years. If aald audit ahall discloae an inaccurney In favor of Tenant of greater than a twe
(2% ) percent error with respect to the amount of gross aalea reported by Tenant for the period of aaid report, then the Tenant shall
Immediately pay to Landlord the cost of such audlit; otherwise, the cost of aueh audit shall be pald by Landiord, If such audit ahall
disclose any willful or substantia] Insceuracies this Lease may thercupon be cancelied and terminated, at the option of Landlord,
7.B. Adjustments, B
1. In addition to the Minimum Rent provided in Article 4 hereinabove, and commeneing at the same time as any rental
commences under this Lesse Tenant shall pay to Landlord the following Items, herein called Adjustments:
(8) Allresl estate taxes and insurance premjums on the Premises, Including 1and, building, and improvementa therson,
Said rest estate taxes sholl include all real estate taxes and assessments that are levied upon snd/or assessed against the Premises,
Ineluding sny taxes which may be levied on rents. Said insurance ahall include all Insurance premiums for fire, extended covarage,
Hability, and any other insurance that Landiord deems necessary on the Fremises. Sald taxes and insurance prern'iums-'{or purpose
of thia provision shall be reasonably apportioned in accordance with the total Aoor area of the Premises as it relates to tha total foor
srea of the Shopping Center which is from time to lime completed as of the Arst day of cach calendar quarter, (provided, hawever,
that If any tenants in said building or buildings pay taxes directly to any taxing authority or carry thelr own insuranee, a2 may be
provided in thelr leases, their aguare footage ahall not be deemed a part of the ficor area).

{b) That percent of the total cost of the {ollowing Items aa Tenant's total Moor arca bears to the total floor ares of
the Shopping Center which ia from time to time completed as of the first day of each calendar quarter.

(1) Al real estate taxes, including .atsessments, all Insurance costs, and all costs to maintain, vepair, and replace
common areas, parking lots, sidewalks, driveways, and other areas used In common by the tenants of the Shopping Center.

(1) All costs to supervise and adminjster said common areas, parking lota, sidewalks, driveways, and other aress
used In common by the tenants or occupants of the Shopping Center. Sald costa shall Include such fees as may Le pald to 8 third
party In connection with same and shall in any event include o fec to Landlord to aupervise and administer same In an smount
equal to ten (109 ) percent of the total costs of (1) above,

(1Y) Any parking charges, uthlities sureharges, or any other costa levied, asaessed or imposed by, or at the direction

of, or resuiting from ststutes or regulations, or Interpretations thereof, promulgated by any governmental suthority In conneetion
with the use or occupanty of the premises or the parking facilities serving the premisea,

1. Upon commencement of rentsl Lundiord ahall submit to Tenant s statement of the anticipated monthly Adjustments
for the period between such commencement and the following January and Tenant shall puy these Adjustments on s monthly basis
concurrently with the payment of the Rent, Tenant shall continue to make sald monthly payments until notified by Lxndlord of »
change thereof. By March 3 of each year Landlord shall endeavor tu give Tenant a atatement showing the total Adjustments for the
Shopping Center for the prior calendar year and Tenant's allocable share thereof, prorated from the commencement of ‘rental, In
the event the total of the monthly payments which Tenant has made for the prior calendar year be leat than the Tenant's aetusl
share of auch Adjustments then Tenant shall pay the difference in a jump sum within ten days after receipt of such statement
from Landlord and shall concurrently pay the difference In monthly payments made {a the then calendar year and the sinount of
monthly payments which are then caleulsted as monthly Adjustinents based on the prior year's experience, Any over-paymant by
Tenant ahal} be credited towards the monthly Adjustmenta next coming due. The actusl Adjustments for the prior year sl ke
used for purpoaes of ealeulating the anticipated monthly Adjustments for the then current year with actual determination of auch
Adjustments after each calendar year as above provided; excepting that in any year in which resurfazing j2 cenismplaied Landiord
shall be permitted to inelude the anticipaied cost of same as pait of the estimated monthly Adjuatments. Even though the tarm hsy
expired and Tenant has vacated the premises, whes the Anzl determination is made of Tenant's share of wid Adjustments for the
yesr in which thus Lesse terminates, Tenant ahall Immediately pay any lnereate due over the estimated Adjustmenta previousiy
paid and, conversely, any overpayment made ahall be Immedistely. rebated by Landlord to Tenant. Fallure of Landlord to submit
statements as called for herein shall not be deemed to be a walver of Tenant's requirement to pay sums as hereln provided,

8. USES PROHIBITED, Tenantahall not do or permit anything to be done In or sbout the Premises nor bring or Xeep anything
therein which fa not within the permitted use of the premises which will In any way incresse the existing rate of or sffect sny &re
or other Insurance upon the Bullding or any of its contents, or cause » cancelistion of any Insurance poliey covering 5ald Dullding
or any part thereof or any of its contents. Tenant shall not do or permit anything to be done In or about the Prentixes which will in
sny way obstruct or Interfere with the rights of other tenants or oceupanta of the Building or injure or anney thein or use or allow
the Premiscs to be used for any improper, lmmoral, unlawful or objectionable purpose; nor shall Tenant caute, majniain or permit
&Ny nuisance in, on or adout the Premises. Tenant shail not commlt or aliow to be eommitied any waste in or upon the Premises,

9.‘ COMPLIANCE WITH LAW, Tenant shall not use the Premises, or permit anything to be done in or about the Premises, which
witl in any way confiiet with any law, statute, ordinance or povermmental rute or reguiation now in force or which may heresfter be
enacied vr promulgated. Tenant shall, at its sole cost and expense, promnptiy comply with all lawa, stalutes, ordinunces le.;ovema
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mental rules, regulations or requirements now In force or which may heresfler be In force ond with the requirements of ony board
of fire underwriters or other sImilar bodles now or hereofter constituled relating to or offecting the condition, use or occupanty of the
Premises, excluding structural changes not related to or affected by Tenant's linprovements or acts. The judgment of any court of
competent jurlsdlction or the admisslon of Tenant In any oction against Tenant, whether Landlord be a party thereto or not, that

Tenant has violated any law, atatute, ordinonce or governmental rule, regulation or requirement, shall be conclusive of that fact a»
between the Landlord and Tenant.

10. ALTERATIONS AND ADDITIONS. Tenant shall not make or ollow to be made ony alterations, additions or improvements
to or of the premises or sny part thereof without Arst obtoining the written consent of Landlord and any alterations, additions or
improvements to or of sald Premlses, Including, but not limited to, woll covering, paneling and built-in cabinet work, but excepting
movable furniture and trade fixtures, shall st once become o part of the realty and belong to the Landlord ond shall be aurrendered
with the Premlacs. In the event Londlerd consents to the moking of ony olterotions, additions or Improvements to the Premlaes by
Tenant, the same shall be made by Tenant at'Tenant's sole cost and expense. Upon the explrotion or sooner termination of the term
hereof, Tenant shall, upon written demand by Londlord, glven ot lcast thirty (30) doys prior to the end of the term, at Tenants
sule cost and expense, forthwlth and with all due diligence, remove ony olteratlons, additlons, or Improvements made by Tenant,

designated by Landlord to be removed, and Tenant shall, forthwith and with all due dlligence, at its sole coxt ond expense, repalr
any damage to the premises caused by such removal,

1. REPAIRS.

11LA, By entry hereunder, Tenant shall be deemed to have accepted the Premises os being in good, sanitary order, condition
ond repalr. Tenant shall, at Tenant's sole ¢cost and expense, keep the Premises and every part thereof in good condition and repalr
{except as herelnofter provided with respect to Landiord’s obligations) Including without lImitation, the mointenance, replacement
tnd repalr of wny storefront, doors, window coscmients, glozing, plumbing, plpes, clectrical wiring and conduits, heating and alr con.
ditioning system (when there !s an alr conditioning system). Tenant shall obtain o service contraet for repairs and malntenance of
sold system, aaid 1nalntenance contract to conform to the requirements under the warranty, !f ony, on said system. Tenant sholl, upon
the explrotion or sooner termination of thls Lease hereof, surrender the Premises to the Landlord in good condition, broom clean,

ordinary wear ond tear and damage from couses beyond the reasonoble control of Tenant excepted. Any damoge to adjacent premlses
coused by Tenant's use of the Premlsea ahall be repaired at the sole cost ond expensc of Tenant,

11.B. Notwithstanding the provisions of Artlele |1.A, hereinobove, Landlord shall repolr ond maintain the structural portlons
of the Bullding, including the exterlor walls and roof, unless such molntenonce and repalrs ore caused in part or in whole by ths act,
negleet, foult or omlsslon of any duty by the Tenant, Its agents, scrvants, employecs, Invitees, or any damage coused by breaking and
enterlng, In which case Tenant rhall pay to Landlord the actual coxt of such molntenonce and repairs. Landlord shall not be llable
for any fallure to moke such repalrs or to perform any maintenance unless such foilure shall persist for an unreasonable time afler
written notlee of the need of such repalrs or maintenance s given to Landlord by Tenant. Except a3 provided In Article 25 hereof,
there shall be no abstement of rent snd no liability of Landlord.by.resson of any Injury to or Interference with Tenant's busineas
srising from the making of any repairs, alterstions or Improvements in or to any portion of the Building or the Premlsea or in or
to fixtures, appurtenances and equipment therein. Tenant waives the right to make repairs st Land!

ord’s expense under sny law,
\{ tatute or ordinsnce now or hereafter In effect. ’

T and the property In which the Premlses are situstéd free from any llens srising out of
any work performed, mi ANTE 3

L] shed.ar obUE ZLTOTT-Frres or on behalf of Tenant. Londlord may requlre, at Landlord’s
sole option, that Tenant sh{:\l» provide to Landlord, at Tenant/s sole cost o :

- completion bond In on amount equal
to one gnd.onehalf (104>t mes the estimated cost of any Improvements, additions, or alterations in . high ths Tensnt
slres to

TP

&,-40-insUTe Landlord agalnst any liobility for mechanies’ ond materialmen’s liens ond to insure completion o
« ASSIGNMENT AND SUBLETTING: Tenant sholl not elther voluntorlly, or by operation of law, assign, transfer, :fortgags,
pledge, hypothecste or encumber thls Lease or any interest therein, ond shall not sublet the said Premises or any part thereof, or any
right or privilege appurtenant thereto, or allow any other person (the employees, agents, servants and Invitees of Tenant excepted)
to occupy or use the sald Premlses, or any portion therof, without first obtainlng the written consent of Landlord, which consent
shall not be unreasonably withheld. A consent to one ssslgnment, subletting, occupation or use by any other person shall not be
deemed to be 1 consent to ony subsequent asslgnment, subletting, occupotion or use by another person. Consent to any auch assign-
ment or subletting shall In no woy relleve Tensnt of any llabllity under this Lease. Any such assignment or subletting without such
consent shall be vold, and shall, at the option of the Landlord, constitute a default under the terms of this Leass, N

In the event thst Landlord shall consent to o sublesse or s3slgnment hereunder, Tensnt shall psy Landlord reasonable fees, not

to'exceed One Hundred and No/100ths ($100,00) Dollars, incurred In connection with the processing of documents necessary to glving
of such consent,

14, HOLD HARMLESS, Tenant shall Indemnify and hold hormless Landlord agalnst snd from sny and all clalma arlalng from Tenant's
use of the Premises or from the conduct of Its business or from sny actlvity, work, or other things done, permitted or suffered by the
Tenant In or about the Premlses, and ahall further Indemnlfy snd hold harmless Landlord sgalnst snd from sny and all clalma
arlsing from any breach or defoult In the performance of any obligstion on Tenant's part to be performed under the terms of thla
Lease, or orlsing from any oct or negllgence of the Tenant, or any officer, agent, employee, guest, or Invitee of Tenant, and from all
costs, attorney’s fees, and llabllitles Incurred In or about the defense of any such clalm or any action or procesding brought thersen
and In case any actlon or proceeding be brought ogalnst Landlord by reason of such elalm, Tenant upon notles from Landlord shall
defend the same at Tenamt's expenae by counsel reasonobly satlsfactory to Landlord. Tenant, as a material part of the considerution

to Landlord, hereby assumes oll risk of-damage to property or Injury to persons In, upon or about the Premises, from any cause other
than Landlord’s negligence; and Tenant hereby waives sll elalms In res

pect thereof against Landlord. Tenant shall glve prompt notlce
to Landlord In case of casualty or aceidents in the Premises. ¢

Landlord or Ita agents shall not be liable for ony loss or damage to persons or property resulling from fire, explosion, falling
plaster, steom, gas, electricity, water or rain which may leak from any part of the Building or from the pipes, appliances or plumbing
worka thereln or from the roof, street or subsurface or from sny other place resulting from dampness or any other cause whataoever,

unless coused by or due to the negligence of Landlord, Its agents, servants or employees. Landlord or Its agents sholl not be Hlabls for
Interference with the light, olr, or for any latent defect In the Premlses.

15, SUBROGATION. As long as thelr respective Insurers so permlt, Londlord and Tenant hereby mutually waive thelr respective
rights of recovery ogainst coch other for any loss insured by fire, extanded covirage =nd other property imsurance policles existing

for the benefit of the respective partles, Fach party ahali apply to thelr fnsurers to obtaln said walvers, Each party shall obtaln any
special endorsements, If required by their insurer to evidence compliance with the aforementioned waiver.

16, LIADILITY INSURANCE. Tenant shall, at Tenant's expensc, oblain ond keep In force during the term of this Loase & polley of
comprehensive public liability insurance Insuring Landiord and Tenant sgalnst ony liabllity arising out of the ownershlp,use, occupancy
or maintenance of the Premlses and sll areas appurtcnant thereto. Such Insuronce shall be in the amount of not leas than $300,000,00
for injury or desth of one person In any one aceldent or occurrence snd In the amount of not less than $500,000.00 for Injury or death
of more than one person In any one necident or oceurrence, Such Insurance shall further insure Londlord and Tenant sgalnst labllity
for property damoge of at least $50.000.00. The limit of ‘sny such insurance shall not, however, limit the iiability of the Tenant here.
under, Tenont moy provide this fnsurance under a blanket policy, provided that said insurance shall have a Londlord's protective

lisbility endorsement attached thereto. If Tenont shall fail to procure snd malntoln sold insurance, Landlord moy, but ahsll not be

required to, procure snd molntaln some, but at the expense of Tenant, Insurance required hercunder shell be in companies mied A1X]1
or better in "Ueat's Key Retlng Cuide”, Tenont shall deliver to Landlord, prior to right of entry, copics of potleies of Habllity
insuronce required herein or certiReates evidencing the existence and amounts of such jnsurance with loss poyoble clavses satiafactory
to Landlord. No peolicy sha!l be cancellable or subject to reduction of coverage, All such polleles shs

rd. ! I be written s primune.p
aot contributing with snd not In excess of coverage which Landlord may carry, -
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_17. UTILITIES. Tenant shall pay {o water, gas, heat, light, power, sewer charge ephone service and all other services and
utilitles supplied to the Premises, to r with sny taxes thereon. 1f any such aervices are not separately metered to Tenant, Tenant
shall pry a ressonable proportion to be determined by Landlord of all charges jointly metered with other premises,

18, PERSONAL PROPERTY TAXES. Tenant shall pay, or cause to be pald, before delinquency sny and all taxes fevied or sasexsed
snd which become payable during the term hercof upoen ail Tenant's leasehold improvements, equipment, furniture, Axtures, and any
other personal property located in the Premises. In the cvent any or all of the Tenant's leasehold improvements, equipment, furniture,
fixtures and other personal property shall be assessed ond taxed with the real property, Tenant shall pay to Landlord its share of

such taxes within ten {10) days sfter celivery to Tenant by Landlord of a statement in writing aetiing forth the amount of such
taxes spplicable to Tenant's property.

B

19, RULES AND REGULATIONS. Tenant shall faithfully observe and comply with the rules and regulations that Landiord shall
from time to time promulgate and/or modify. The rules and regulstions shall be binding upon the Tenant upon delivery of o copy of
them to Tenant. Landlord shali not be rceponsible to Tensnt for the nonperformance of any asid rules and regulstiona by sny other
tenan's or oecupsnts,

20. HOLDING OVER. If Tenant remains In possession of the Premises or any part thereof after the expiration of the term hersof
with the express written consent of Landliord, such occupancy shall be a tenancy from month to month st & rental In the amount of

the last Monthly Minimum Rent, plus all other charges payable hereunder, and upon all the terms hereof spplicable to a month to
month tenancy.

21. ENTRY BY LANDLORD. Landiord reserves. and shall at any and sil times have, the right to enter the Premises to Inspect the
same, to submit said Premises to prospective purchmsers or tenants, to post notices of non.responsibility, to repalr the Premises and
any partion of the Bullding of which the Premiscs sre a part that Landlord may deem necessary or desrable, without abatement of
rent, and may for that purpose erect scaffolding and other necessary structures where reasonsbly required by the character of the
work to be performed, siways providing that the entrance to the Premises shall not be unreasonsbly blocked thereby, and further
providing that the business of the Tenant shall not be Interfered with unreasonably. Tenant hereby waives any clalm for damages
or for any injury or Inconvenience to or Interference with Tenant's business, any loss of occupancy or quiet enjoyment of the Premises,
snd any other loss occarloned thereby. For eaeh of the aforesald purposes, Landlord shall st il times have and retsin a key with
which to unloek all of the doors In, upon and sbout the Premises, excluding Tenant's vaults, safes and files, and Landlord shail havs
the right to use any and all mesns which Landlord may deem proper to open said doors In sn emergency, In order to obtaln entry to
the Premises without lability to Tenant except for any fallure to excrcine due care for Tenant's property and any entry to ths
Premises obtained by Landlord by any of sald means, or otherwlse, shall not under any circumatances be construed or deemed to b
s forcible or uniswful entry into, or a detainer of, the Premlses, or an eviction of Tenant from the Premises or any portion thereof.

22, TENANT'S DEFAULT. The oceurrence of any one or more of the following events shall constitute s default and breach of this
Lesse by Tenant,

22.A. The vacating or abandonment of the Premises by Tenant,
22.B. The failure by Tenant to make any payment of rent or any other payment required to be msde by Tenant hereunder,
13 and when due, where sueh faliure shall continue for a period of three (3) days after written notice thereof by Landlord to Tenant

22.C. The failure by Tenant to observe or perform any of the covensnts, conditions or provisions of this Lease to be observed
or performed by the Tenant, other than described in Article 22.B, above, where such fallure shall continue for a period of thirty (30)
daya after written notlce thereo! by Landierd to Tenant: provided, however, that If the nature of Tenant's default [s sueh that mors
than thirty (30) days are reasonably required for Its cure, then Tenant shall not be deemed to be In default If Tenant commences
such cure within said thirty (30) day period and thereafter diligently prosecutes such cure to completion,

22.D. The making by Tensnt of any gencral assignment or general arrangement for the benefit of creditors; or the filing by
or against Tenant of a petition to have Tensnt adjudged a dankrupt, or & pgtition or reorganization or arrangement urder any haw
relating to bankruptey (unless, In the case of a petition filed against Tensnt, the same Is dismissed within sixty (60) days): or tha
appointment of a trustee or a receiver to take possession of substantially all of Tenant's assets located at the Premises or of Tenant'a
Interest [n this Lease, where possession is not restored to Tenant within thirty (30) days; or the sttachment, execution or other
Judiclal sefzure of aubstantially sl of Tenant's sssets located at the Premises or of Tensnt's Interest {n this Lesse, where such
sefzure Is not discharged within thirty {30) days,

23. REMEDIES IN DEFAULT. In the event of any such default or bresch by Tensant, Landlord may 'at any time thereafter, in his
sole discretion, with or without notice or demand and without limiting Landlord in the exerclse of » right or remedy which Landlord
may have by reason of auch default or breach:

23.A. Terminate Tenant's right to possession of the Premises by any lawful means, In which case this Lease shall terminate and
Tenant shall Immediately surrender possession of the Premises to Landlord. In such event Landlord shall be entitied to recover from
Tensnt all damages Incurred by Landlord by reason of Tenant's default Including, but not Himited to, the cost of recovering posssse
slon of the Premises: expenses of reletting, Including necessary renovation and alteration of the Premises; reasonable attorney's
feea: ths worth at the time of award by the court having jurisdiction thercof of the amount by which the unpald rent and othsr
charges and Adjustments called for herein for the balance of the term after the time of such award exceeds the amount of auch lons

for the same period that Tenant proves could be ressonably avolded: and that portion of any leasing commission pald by Landiord
and applicable to the unexpired term of this Lease. Unpaid instaliments of rent or other sums shall bear interest from the data due
at the maximum legal rate: or :

23.B. Maintain Tenant's right to possession, In which case this Lesse ahall continue In effect whether or not Tenant shall havy
abandoned the Premises. In such event Landlord shall be entitied to enforce all of Landlord's rights and remedies undar this Leass.
including the right to reeover the'rent and any other charges and Adjustments as may become due hereunder: or

23.C. Pursue any other remedy now or hereafter avallable to Landlord under the laws or judicial declsions of the State in whieh
the Premises are focated, -

24, DEFAULT BY LANDLORD. Landlord shall not be in defsult uniess Landlord falls to perform obligations required of Landiord
within s reasonable time, but in no event later than thirty (30) dayas after written notice by Tenant to Landlord and to the holder of
any first mortgage or deed of trust covering the Premises whose name and address shall have theretofore been furnished to Tenant
In writing, specifying whereln Landiord has failed to perform such obligation: provided, however, that if the naturs of Landlord’s
obilgation [s sueh that more than thirty (30) days are required for performance then Landlord shall not be in default If Landlord
commences performancs withla gueh thirty (30} dsy perivé <nd theresfter diligently prosecutes {he same to completion, In no event
shall Tenant have the right to terminate this Lease as a result of Landlord's default and Tenant's remedies shall be 'imited to dame
ages and/or an injunction,

25, RECONSTRUCTION. In the event the Premises are damaged by fire or other perils covered by extended coverage imsurance,
Landlord agrees to forthwith repair same, and this Lease shall remsin In full force and effect, except that Tenant shall b entitled
to & proportionate reduction of the Minimum Rent from the date of damage and while such repalrs are being made, such proportionate
reduction te be based upon the extent to which the damage and making of such repalrs shall reasonadly Interfere with the businesns
esrricd on by the Tenant In the Premises. If the damage is due to the {ault or neglect of Tenant or its employees, there shall be no
abatement of rent

in the event the Premises are damaged as & result of any cause other than the perila covered by Are and extended coverage Ine
surance, then Landlord ahall forthwith repair the same, provided the extent of the destruction be less than ten (10% ) percent of

the then full replacement cost of the Premises. in the event the destruction of the Premises Is to an extent of ten {109 ) percent or
more of the full replacement cost then Landliord shall have the option
In full force end effect, but the Minimu-s Temt tn tr pooer

t (1) to repair or restore such Camers, this Leeee centinuing
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will ablde by the regulstions of such Association, Each member tenant shn:l have o
-

“wand centerwide odvertising. The Tenant g

notice to Tenant at any time within sixty (60) days after such domage, terminaling this Lease as of the date specifed in such noth
which date shall be no more than thirty (30) days after the giving of such notice. In the event of giving such notice, this Lease sh
expire and all interest of the Tenont in the Premises shall terminote on the date 3o specified in such notice and the Minimum Re
reduced by a proportionate reduction, based upon the extent, If any, to which such damage interfercd with the business carried
by the Tensnt in the Premises, shall be paid up to date of said such termination

Notwithstanding anything to the cons w.y conwained in thiv Article, Landlord shall not have sny obligation whatsoever to reps
reconstruct or restore the Premises when the damage resulting from any casuaity covered under this Article occurs during |
lxst twenty-four monthy of the term of this Lease or any extension thereo!

Landlord shall not be required to repair any injury or damage by fire or other cause, or to make any repairs or replacements
any leasehold Improvements, ixtures, or other personal property of Tenant

26, EMINENT DOMAIN. If more than twenty-five (25% ) percent of the Premises shall be taken or appropriated by any public
quosl-public authority under the power of eminent domain, either party hereto shall have the right, at its option, within sixty (6
days alter sald taking, to terminate this Lease upon thirty (30) days written notice. If either less than or more than 25% of ¢t
Premises are taken (and neither party elects to terminate as herein provided), the Minimum Rent thereafter to be paid shall
equitably reduced. If any part of the Shopping Center other than the Premises may be so taken or appropriated, Landlord shall wit!
sixty (80) doys of said taking have the right ot its option to terminate this Lease upon written notice to Tenant. In the eventof o
taking or appropriation whatsoever, Landlord shall be entitied to any and all awards and/or settiements which may be given a
Tenant shall have no clalm against Landlord for the value of any unexpired term of this Lease
27, PARKING AND COMMON AREAS. Landlord covenants that upon completion of the Shopping Center an ares approximate
equal to the common ond parking areas as shown on the attached Exhibit “A* shail be at all times available for the non-exciusi
use of Tenant during the full term of this Lease or any extension of the term hereof, provided that the condemnation or other takh
by any public authority, or sale In ileu of condemnation, of any or all of such common and parking arcas shell not constitute a viol
tlon of this covenant. Landlord reserves the right to change the entrances, exits, traffic lanes and the boundaries and locations
such parking area or areas, provided, however, that anything to the contrary notwithstanding contained in this Article 27, ss
parking area or areas shall at all times be substantially equal or equivalent to that shown on the attached Exhiblt "A",

27.A, Prior to the date of Tenant's opening for business In the Premises, Landlord shall cause said common and parking or
or areas to be graded, surfaced, marked ond landscaped at no expense to Tenant

27.B, The Landlord shall keep said automobile parking snd common aress In 1 neat, clean and orderly condition and shi

repair any damoge to the facilitles thereof, but all expenses [n connection with said sutomobile parking and common areas shall |
charged and proroted In the manner a3 set forth in Article 7 hereof,

21.C. Tenant, for the use and benefit of Tenant, Its agents, employees, customers, licansces ond subetenants, shall have t}
non-exclusive right in common with Landlord, and other present and future owners, tenants and their agenls, employees, customer

llcensees and aub-tenants, to use said common and parking areas during the entire term of this Leose, or any extension thereof, ¢
Ingress and egress, and automobdile parking.

21,0, The Tenant, In the use of s1aid common and parking aress, agrees to comply with such reasonoble rules, regulationa ar

charges for parking as the Landiord may adopt from time to time for the orderly and proper operstion of said common and parkir
areas, Such rules mey include but shall not be limited to the following:

(1) The restricting of employee parking to a limited, desi;
nated area or areas; and (2) The regulation of the removal, atorage and disposal of Tenan! s refuse and other rubbish at the 3o
cost and expense of Tenant,

28, SIGNS, The Tenant may afix and mointain upon the gloss panes and supports of the show windows and within twelve (12
inches of any window and upon the exterior wally of the Premises only such tigns, advertising placards, nomes, l‘n;&gnlll. trademark
and descriptive material as sholl have frst received the written aporoval:of the Landlord as to type, size, color, locatlon, copy natur
wnd display qualities, Anything to the contrary in this Lease notwithstanding, Tenant shall not affix any sign to the roof, Tenar
shall, however, erect one sign on the front of the Premises not iater than the date Tensnt opens for business, in accordance with

design to be prepared by Tenant and approved in writing by Landiord,

39, DISPLAYS. The Tenant moy not display or sell merchandise or nllow grocery carts or other similar devices within the contro
of Tenant to be stored or to remaln outside the defincd exterior walls and permanent doorways of the Premises, Tenant further agree
not to instell any exterlor lighting, smplifiers or similar devices or use In or about the Premiscs any advertising medium which ma
be heard or seen outside the Premises, such as flashing lights, scarchilghts, loudspeakers, phonographs or rodio broadeasts,

30. AUCTIONS. Tenant shall not conduct or permit to be conducted any sale by auction in, upon or from the Premises whether sal
suction be voluntary, involuntary, pursuant to any assignment for the payment of creditors or pursuant to any bankruptey or othe;
insolvency proceeding. .

31, HOURS OF BUSINESS. Subject to the provisions of Article 25 hereof, Tenant shall continuously during the entire term hereo
conduct and carry on Tenant's business in the Premises and shall keep the Premises open for business and cause Tenant’s busines
to be conducted therein during the usual business hours of each and every business doy a3 Is customary for businesses of like characte
in the city In which the Premlses are located to be open for business: provided, however, that this provision shall not apply if the
Premises ahould be closed and the business of Tenant temporarily dlicontinued therein on account of strikes, lockouts or simlla
causes beyond the reasonoble control of Tenant. Tenant shall keep the Premises adequately stocked with merchandise, and with
sufficient aoles personnel to care for the patronage, and to conduct sald business In accordance with sound business practice.

In the event of breach by the Tenant of any of the conditions contained In this Article, the Landlord shall have, in additlon to
any and all remedies hereln provided, the right at [ts option to collect not oniy the Minimum Rent hereln provided, but additional
rent at the rote of one-thirtieth (1/30) of the Minimum Rent hereln provided for each and every day that the Tenant shail (ail ts

conduct its business oa herein provided: sald additlonal rent shall be deemed to be In ileu of any percentage rent that might have
been earned during such period of the Tenant's failure to :ondu:! Its business as herein provided.

of the Shopping Center, Tenont will become o member of, and partlelpate fully in, and remaln in good stendin
Assoclatlon (as soon 8s the same hos been formed), organized for tenants occupying premises in

erchants
Tyving Center, and Tenan
v and the Londlord shall also have ong
Thall be to encourags ils membars %o 42zl falisly anc
T praciices, and to asslst the business of the tenants by sales promotler
Pay minimum dues to tha Merchants' Associztion, provided however, that in n
event shall the dues pald in any fiscol yeor of sald Associotien be In excess of twenty {20¢) cents per square ool o
Premises le nont, Default in psyment of dues shail be treated In s)mlllr monner to default in rent with like rights of Land
] s e il b i
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33, GENERAL PROYISIONS,

) Plats and Ridere. Clauses, piats, riders and sddendums, {f any, affixed to this Leose are & psit hereof,
[V} Walver. The waiver by Landlord of any term, covenant or condition herein contained shall not be deemed to be s walive
of such term, covensnt or condition or any subsequent breach of the same or any other term, covenant or condition hereln containe
The subsequent acceptance of rent hereunder by Landlord shall not be deemed to be & wajver of any preceding default by Terant

1
sny term, covensnt or condition of this Leose, other than the failure of the Tenant to pay the particular rental so accepled, regar
less of Landlord’s knowliedge of such preceding default ot the time of the scceptance of auch rent,

(ISI)

Joint Ohligatian, If therc be more thon one Tenont the obligations hereunder Imposed shall be Joint and several
v} i { s

\h'gm'l Headings, The meorpinal heodings 2nd article tities to the articies of this Lease ara not & part of the Lenss an
it nave ns ellest upon the construction or interpretation of any part hereof.
(v

Tlme, Time is of the essence of this Lesss and each snd all of ita provisions In which performa

COCD 6425 Rev, 5/78 ' 18y EXHIBH- A \ . '

1) vote, in the operation of sald Assoclation. The objects oI such Astozi
curieously with tneir customers,

te encourage ethlea!




o (v.i) Succesrora and Anslgn

) ; Nenants and condltions herein contained,
to and blnd the heirs, svceessors, © tees, odministrators and assigns of the parti

{vil) TNeeardation, Neither Landlord nor Tenant shall record Uhis Lense, but a short
at the request of Landiord,

{viit}

" 1o the provislony os to assignment, app
.0,

form memorandum hereof may be recorde

Quict Possersion, Upon Tenant paying the rent reserved hereunder and observing and performing all of the covenant
conditions and provisions on Tenant’s part to be observed and performed hereunder, Tenant shatl have quiet postession of the Prer
ises {er the entire term hercof, subject to all the provisions of this Leuc

(ix}  Late Charges. Tenant heredy seknowledgey *=-> 'st: ~-omenity Tenint to Landlord o) reni o ciher rumadue hereund
will cause Landlord to incur costs not contemplated by this Leue ‘he exoct tmounl o{ which will be extremely difficult to ascertal

Such costs include, but are not limited to, processing and accounting charges, and Inte charges which may be Imposed upon Landlo
by terms of any mortgage or trust deed covering the Premises, Accordingly, If any instaliment of rent or sny aum due from Tena
shall not be received by Landiord or Landiord's designee within ten (10) days after written notice that said amount is past due, th
Tenant shall pay to Landlord a late charge equal to the maximum amount permitted by law {and in the abrenco of any governl
law, ten percent of such overdue amount), plus any attorneys' fees incurred by Landlord by rcason of Tenant's {sjlure to poy re
and/or other chorges when due hereunder, The pnrllu hereby agree that such late charges rephesent a fair and reasonnble ostima
of the cost that Landlord wlill Incur by reason of tlie tate payment by Tenant. Acceptance of such late charges by the Landlord shi
In no event constitute & waiver of Tenant's default with respect to such overdue amount, nor prevent Landlord from exercisiog 1
of the other rights and remedles granted hereunder,

{x) Prior Agrecments. This Lease contains all of the ogreements of the parties hereto with respect to any matter cover
or mentioned In this Lease, and no prior agreements or understanding pertaining to any such matters shall be efTectlve for sny pu
pose. No provision of thls Lease may be amended or sdded to except by an sgreement in wriling signed by the paities hereto or the
respective successors In interest. This Lease shall not be eMective or binding on any party until fully executed by both parties herat

(xi)  Inability to Perform. This Lease and the obligations of the Tenant hereunder shall not be affected or impaired becsu
the Landlord is unable to fulfill any of its obiigations hevcunder or ls delayed in dolng so, if such Inability or delsy Is caused }
reason of strike, labor troubles, acts of God, or any other cause beyond the reosonable control of the Londiord

(xii)  Partial Invalidity, Any provision of this Lease which shall prove to be invalid, void, or illegal shall in no way sfTec
Impalr or invalidate any other provision hereof and such other provision shall remain in full force and eTect

(xiily Cumulative Remedics, No remcdy or election hereunder shall be deemed exclusive but shall, whenever possible, ba cur
ulative with all other remedies at law or in equity,

(xiv) Choice of Law., This Lease ahall be governed by the laws of the State in which the Premises are located.

(xv) Attorneys' Fecs. In the event of any aetion or proceeding brought by either party against the other under thls Lea
the prevailing party shall be entltled to recover for the fees of its attorneys In such actlon or proceeding, including costs of appet
If any, in such amount as the court may adjudge reasonable as attorneys' fees. In addition, should It be necessary for Landlord

employ legal counsel Lo enforce any of the provisions herein contained, Tenant ogrees to pay all attorneys’ fees and court cor
reasonably incurred,

{xvi) Sale of Premlscs by Landlord. In the event of any sale of the Premises by Landlord, Landlord shall be and ls hersl
entirely freed and relieved of all liability under any and all of its covenants and obligations contained in or derived from this Lea
arising out of any oct, occurrence or omission oecurring after the consummation of such sale; and the purchaser, at auch sale or ar
subsequent sale of the Premisea shall be deemed, without any further agreement between the parties or their successors In Intere

or between the parties and any such purchaser, to have assumed ond agreed Lo carry out any and oll of the covenants and obligatlo:
of the Landlord under this Lease,

(xvil} Subordinatlon, Attornment. Upon request of the Landlord, Tenant will In writing subordinate Its rights hereunder
the lien of any mortgage or deed of trust, to any bank, Insuranee company or other lending institution, now or heresfter In for
agsinst the Premises, and to all advances made or hereafter to be made upon the security thereof.

In the event any proceedings are brought for foreclosure, or Inthe event of the exercise of the power of sale under any mortga;
or deed of trurt made by the Landlord covering the Premises, the Tenant shall attorn to the purchaser upon any such foreclosure
sale and recognire such purchaser as the Landlord under this Lease.

The provisions of this Article to the contrary notwithstanding, and so long as Tenant is not in default hereunder, thls Lease shi
remain In full force and effect for.the full termihereof.

{xvili) Notlees. All notices and demands which may or ave Lo be required or permitted to be given by elther party on the oth
hereunder shall be in writing, All notices and demands by the Landlord to the Tenant shall be sent by United States Mall, posts;
prepaid, sddressed to tha Tenant at the Premises, and to the address hereinbelow, or to such other place as Tenant may {rom tin
to time designate in a notice to the Landlord. All notices and demands by the Tenant to the Landlord shall be sent by Unlted Stat

Mail, postage prepaid, addressed to the Landlord at the address set forth herein, ond to such other person or place as the Landlos
may {rom time to time designate In & notice to the Tenant,

To Landlord at:

To Tenant at;

(xlx) Tenant's Statement, Tenant shall at any time and from time to time, upon not less than three days prior wrltten notl

from Landlord, execute, acknowledge and deliver to Landlord a statement In writlng (a} certifying that this Lease ls unmodlfie
and in full foree and effect {or, If modified, stating the nature of auch modification and certifying that this Lears as so modife
is In full force and effect), and the date to which the rental and other charges are pald In advance, if any, and (b) acknowledging ths
there are not, to Tenant's knowledge, any uncured defaults on the part of the Landlord hereunder, or specifying auch defaults {f an
are clalmed, and (e¢) setting forth the date of commencement of rents ond explration of the term hereol, Any such statement may ¢
relied upon by the prospective purchaser or encumbrancer of all or any portion of the real property of which the Premlses are a por

(xx) Authority of Tenant, If Tenant is a corporation, each individual executing thls Lease on behall of sald corporation reg

resents and warrants that he ls duly authorized to execute and dellver this Lease on behalf of sald corpoullon In accordance wit
the bylnws of 1ajd corpor:llon and that lhls Leanse I3 bmdlng upon said corporation,

7 ”“"@/““ 3/ djsed

Conauit Your Attomey) C/j d
If this Leass has been ﬁ! ed In It has been prepared for submission o gouduov-f%; Q’}L S @)‘0"(

his approval. No representation or recommendation Is made by P3rker Commercia 95T
Brokersage Company or Ity agents or employees as to the legal sufficiency, legal Q

eff'ect, or tax consequences of this Lease, 6’ W
Mornings: e/Xn s, a jimited NeaTs Ameriga, inc, /
partnersb ' /) . .

By: %artner T~ By:(/--@’ IIM'
(Landiord) )

\ o (unn&)
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ATTACHED AND MADE APART OF LEASZ FOR CERTAIN PROPERTY LOCATED AT:

NWC MORNINGSIDE AND MANHATTAN BEACH BLVD., MANHATTAN BEACH, CA

TENANT: MEALS AMERICA, INC.

kY

LANDLORD: MORNINGSIDE INVESTMENTS, A LIMITED PARTNERSHIP

NOTWITHSTANDING ANY PROVISION CONTAINED IN THIS LEASE, THE ITEMS

ON THIS ATTACHMENT SHALL PRIVAIL:
2. PREMISES CONT'D: The footprint of the premises are to be as
shown on Exhibit "A"7 attached hereto. The internal use of the

floor area {mezzanine, etc.) may be used to the fullest degree
possible by tenant.

4a. MINIMUM RENT CONT'D: Tenant shall issue first month's rental

payment to landlord within sixty (60) days following landlord's
substantial completion of exhibit "B", but in any respect prior to
opening for business.

4. MINIMUM RENT CONT'D: The minimum rental as set

herein, shall be increased by fifteen percent (l5%)
(5) year interval of the lease term,

forth in 4(a)
at each five
and option{(s) thereafter.

5. TERM CONT'D: OPTION TO RENEW: Tenané;;%all three {3) options
to renew the term of the subject lease™ The first two options
shall be for a period of five (5) years each, the last option
shall be for a period of four and half (4 1/2) years. Landlord
shall notify tenant in writing (certified mail, return receipt
requested), eight (8) months prior to the termination of primary
lease term, or applicable option thereafter. Within sixty (60)
days of tenant's receipt of such notice, tenant shall provide

landlord with notice (certified mail, return receipt requested) of
tenant's intention as to option.

6. SECURITY DEPOSIT CONT'D: Tenant herein has deposited.,a
security deposlt in the amount of $26,500. Tenant has the right

to deduct any percentage rentals paid to the landlord pursuant to
paragraph 7(a) from security deposit herein, until such deposit has
been exhausted.

ADDITIONAL CHARGES




ATTACHED AND MADE A PART OF LEASE FOR CERTAIN PROPERTY LOCATED AT:

NWC OF MORNINGSIDE AND MANHATTAN BEACH BLVD., MANHA

TTAN_BEACH, CA
TENANT: MEALS AMERICA, INC.

LANDLORD: MORNINGSIDE INVESTMENTS, A LIMITED PARTNERSHIP

NOTWITHSTANDING ANY PROVISION CONTAINED IN THIS LEASE, THE ITEMS
}N THIS ATTACHMENT SHALL PREVAIL:

"UTILITY CONNECTIONS: Landlord shall provide._gas and utility

!/ <Connections to tnhe boundry of the premlses ay to tenant,
\ and with cgﬁgdi#}es sgfflcient for ?enané 5 ‘€§g§ \jéba 0¢0&“x2c
\ ARKING LOT: or@'s expense,

Langlord to prodlde tenant,
paving, striping, and lighting of parking lot)

NON COMPLETION OF BUILDING BY LANDLORD: If landlord is unable to
turn bullding over to tenant for fixturization within nine (9)
months from the full execution of this lease, then tenant shall
have the option to cancel lease, In event of such cancellation,

landlord shall return any advance rents and security deposit paid
within ten (10) days of cancellation.

TERMINATION AGREEMENT: Tenant/Landlord shall have the right to

terminate the lease agreement within ninety (90) days from the
full execution date of lease should :

4

a. Tenant's Right to Cancel:

1. Tenant not be able to obtain all permits and licenses, either
city or governmental, necessary for the construction and
contemplated operation and use of a restuarant, including design.

2. Landlord not provide tenant with evidence satisfactory to,

tenant, that landlord has secured :a financial commitment to
construct building. !

b. Landlord's Right to Cancel:

1. Should landlord not receive evidence of financial
responsibility of tenant satisfactory to all lender. Landlord
agrees to so notify tenant in writing as soon as thereto as

possible, when landlord lender has approved tenant's "financial
responsibility.”

Should lease be terminated pursuant to the agreement herein
outlined as termination agreement, then any advance rents and/or
security deposits shall be returned in full and both landlord and

tenant shall be completely relinqueshed fof all responsibility to
each other.

THIS LEASE HAS BEEN SUBMITTED BY THE LANDLORD, OR HIS
REPRESENTATIVE, THROUGH THE REAL ESTATE OFFICE OF PARKER
COMMERCIAL BROKERAGE COMPANY. ANY ALTERATIONS, OR FILLING IN OF

LEASES, HAVE BEEN PREPARED FOR SUBMISSION TO YOUR ATTORNEY FOR
APPROVAL. .

ALL PARTIES ARE ADVISED AND ENCOURAGED BY PARKER COMMERCIAL
BROKERAGE COMPANY TO CONTACT HIS OR HER ATTORNEY AS TO ANY
QUEETIONS HE OR SHE MAY HEAVE REGARDING THIS LIASE PRIOR TO
EXECUTION OF SAME. NO WARRANTIES, RECOMMENDATIONS OR

REPRESENTATIONS ARE MADE BY PARKER COMMERCIAL BROKERAGE COMPANY AS
TO THE ACCURACY, THE LEGAL EFFECT,

OR TAX COYNYSEQUENCES OF HIS
LEA%E./' (K/xﬂ LA ’7(:%/ WZ‘/ a2 M/A)Z« po) uf .// . 17 o) At/,é) ﬂ‘
A e ST AW I A i RV N -
/fﬂf/" > ¢ J-tﬂ‘rJ/.OO muuzz/ Tenant 8 Inltlals
‘ &AL 7
J“LizéuééZQZE Landlord's Initials é&
Page 2 of 2
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