
California 
Fair Political 
Practices Commission 

Gregory R. Cox, Mayor 
City of Chula vista 
276 Fourth Avenue 
Chula Vista, CA 92010 

Dear Mayor Cox: 

June 16, 1987 

Re: Your Request for Advice 
Our File No. A-87-l28 

You have requested advice concerning your duties as Mayor 
of the City of Chula Vista under the conflict of interest 
provisions of the Political Reform Act (the "Act").Y In 
addition to your letter, we have received and reviewed an 
opinion letter which was provided to you by Dan stanford, 
Attorney at Law. 

QUESTIONS 

1. Are you prohibited from participating in decisions on 
development projects in which the developer is a subsidiary of 
a corporation which provided a loan to you and another party? 

2. Are you prohibited from participating in decisions 
regarding the subsidiary's development projects by virtue of 
the fact that you hold an ownership interest in real property 
located in Austin, Texas which is security for the loan? 

3. Are you prohibited from participating in decisions 
regarding the subsidiary's development projects where the 
proceeds of the loan were used solely for the real property in 
which you hold an ownership interest? 

4. Are you required to disclose, in your past or future 
statements of economic interests, your ownership interest in 
the Texas property? 

Y Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. 
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5. Are you required to disclose the loan in your past or 
future statements of economic interests? 

CONCLUSIONS 

1. Unless the loan was received in the regular course of 
business, on terms available to the public without regard to 
official status, you are prohibited from participating in any 
decision which will have a reasonably foreseeable material 
financial effect on the parent corporation or its subsidiary 
which is distinguishable from the effect on the public 
generally. We do not have sufficient facts to determine 
whether the loan was received in the regular course of business 
on terms available to the public without regard to official 
status. 

2. The fact that you have an ownership interest in the 
real property which is security for the loan is not a basis for 
you to disqualify from decisions affecting the lender's 
subsidiary corporation. However, as described above, the loan 
itself may be a basis for disqualification. 

3. Regardless of how the loan proceeds were used, the loan 
is a basis for disqualification from decisions affecting the 
lender's sUbsidiary unless the loan was "received in the regular 
course of business on terms available to the public without 
regard to official status. 

4. You are not required to disclose your ownership 
interest in the Texas property in your past or future annual 
statements of economic interests. 

5. The loan must be disclosed in amendments to the annual 
statements of economic interests filed by you on March 28, 1985 
and March 28, 1986. The loan must also be disclosed in your 
future annual statements of economic interests so long as the 
outstanding balance exceeds $10,000. The loan need not be 
disclosed in the assuming office statement of economic 
interests filed by you on November 26, 1986. 

In addition to the foregoing transactions, you have also 
provided us with facts which indicate that in 1983 you received 
from a limited partnership a promissory note secured by a land 
lease which the limited partnership holds on the Austin, Texas 
real property in which you hold an ownership interest. The 
promissory note remains outstanding. The note is a basis for 
you to disqualify from any decision which will have a 
reasonably foreseeable material financial effect, distinguish­
able from the effect on the public generally, on the limited 
partnership. If in any year you receive or received payments 
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of $250 or more on the note, you must disclose the payments in 
your annual statement of economic interests unless the limited 
partnership is outside your jurisdiction and is not doing 
business within the jurisdiction, not planning to do business 
within the jurisdiction, or has not done business within the 
jurisdiction during the two years prior to the time the 
statement is or was required. The loan payments need not be 
disclosed in your assuming office statement of economic 
interests. 

FACTSY 

In 1979, a joint venture, in which you had an investment 
interest, purchased a parcel of land and improvements in 
Austin, Texas. The improvements included an apartment 
complex. In 1983, Green Tree, Ltd. ("Green Tree"), a limited 
partnership, purchased the apartment complex and a long-term 
lease on the land from the joint venture. As a result of that 
sale, you received a promissory note from the limited 
partnership in the amount of $117,000. The note was secured by 
a third trust deed on the land lease. You also retained a 
reversionary fee simple interest in th~ land. 

You have indicated that in August 1985, as a result of an 
effort by Green Tree to secure refinancing of the Austin 
apartments, you "co-signed" for a loan to Green Tree in the 
amount of $2.2 million. You stated that the purpose of 
co-signing was to subordinate your interest to the new loan. 
You have provided us with copies of the promissory note and 
deed of trust relating to this loan. The note and deed of 
trust list you and Green Tree as the "borrower." The deed of 
trust indicates that you provided as security for the loan your 
reversionary fee simple interest in the land. You did not 
have, nor have you ever had, any interest in the Green Tree 
limited partnership. All the proceeds from the loan were used 
in connection with the Austin, Texas real property. You 
received no principal reduction as a result of the 
refinancing. The loan was made by Home Federal Savings and 
Loan Association, a San Diego commercial lending institution 
doing business in the city of Chula vista. 

£I In its advice g1v1ng function, the Commission is not a 
finder of fact. (In re Oglesby, 1 FPPC Ops. 71, 77, No. 
75-083.) The immunity provided by section 83114 requires that 
all material facts be fully disclosed. 
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Home Capital Development corporation is a subsidiary of 
Home Federal savings and Loan Association. Home capital has 
been, and is currently involved as a joint venturer in two 
ongoing development projects in Chula vista. 

ANALYSIS 

Disqualification 

section 87100 prohibits a public official from making, 
participating in, or attempting to influence a governmental 
decision in which he knows, or has reason to know, he has a 
financial interest. A public official has a financial interest 
in a decision if it is reasonably foreseeable that the decision 
will have a material financial effect, distinguishable from its 
effect on the public generally, on the official or a member of 
his immediate family, or on: 

(b) Any real property in which the public 
official has a direct or indirect interest worth one 
thousand dollars ($1,000) or more. 

(c) Any source of income, other than gifts and 
other than loans by a commercial lending institution 
in the regular course of business on terms available 
to the public without regard to official status, 
aggregating two hundred fifty dollars ($250) or more 
in value provided to, received by or promised to the 
public official within 12 months prior to the time 
when the decision is made. 

(Section 87l03(b) and (c).) 

You have an ownership interest in the real property in 
Texas. In addition, the $117,000 note and deed of trust makes 
Green Tree a source of income to you. Accordingly, you may not 
participate in any governmental decision which will have a 
reasonably foreseeable material financial effect on the real 
property or on Green Tree. 

The term "income" includes outstanding loans. (Section 
82030.) The loan which you and Green Tree received from Home 
Federal Savings and Loan is still outstanding. Therefore, 
unless the loan was received "in the regular course of business 
on terms available to the public without regard to official 
status," you may not participate in any decision which will 
have a reasonably foreseeable material financial effect on Home 
Federal or its sUbsidiary Home Capital Development Corporation. 
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(Regulation 18706.) We do not have sufficient facts to make 
this determination at the present time.~ 

Disclosure 

In your annual financial disclosure statement, you are 
required to disclose interests in real property located in your 
jurisdiction. !I (Sections 87203 and 82033.) The real property 
in Austin, Texas is not located in your jurisdiction. 
Accordingly, it need not be included in your past or future 
statements of economic interests. 

Your annual financial disclosure statements also must 
disclose sources of income of $250 or more during the period. 
(Section 87203.) An exception to this requirement is that the 
income need not be reported if it is received from any source 
outside the jurisdiction and not doing business within the 
jurisdiction, not planning to do business within the 
jurisdiction or not having done business within the 
jurisdiction during the two years prior to the time the 
statement must be filed. (Section 82030(a).) Accordingly, if 
you receive or received $250 or more in loan payments during a 
particular reporting period, the income must be disclosed on 
your annual financial disclosure statements unless the 
jurisdictional exception applies.~ (See, In re Baty, 

~ For example, Mr. Stanford's letter refers to numerous 
documents involving this loan which we have not had an 
opportunity to review. 

!I Real property is deemed to be "within the jurisdiction" 
with respect to a local government agency if the property or 
any part of it is located within or not more than two miles 
outside the boundaries of the jurisdiction or within two miles 
of any land owned or used by the local government agency. 

~ Mr. Stanford indicated that Green Tree is registered in 
Texas, does business only in Texas and does not do any business 
in your jurisdiction. However, the note and deed of trust you 
provided us describes Green Tree as "a California Limited 
Partnership." In light of this inconsistency we do not 
currently have sufficient facts to determine whether the 
promissory note from Green Tree must be disclosed. 
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5 FPPC Ops. 10, No. 77-011, copy enclosed.) Sources of income 
are not required to be disclosed in candidates' statements or 
assuming office statements. (Sections 87201 and 87202.) 
Accordingly, the loan payments did not need not to be disclosed 
in the assuming office statement filed by you on November 26, 
1986. (Section 87202.) 

Income does not include: 

(8) Any loan or loans from a commercial lending 
institution which are made in the lender's regular 
course of business on terms available to members of 
the public without regard to official status if: 

(A) Used to purchase, refinance the 
purchase of, or for improvements to, the 
principal residence of filer; or 

(B) The balance owed does not exceed ten 
thousand dollars ($10,000). 

(Section 82030 (b) (8) (A) and (B).) 

The loan which you and Green Tree received from Home 
Federal had no connection to your principal residence and has a 
balance in"excess of $10,000. Accordingly, even if the loan 
was received in the "regular course of business on terms 
available to members of the public without regard to official 
status," it should have been disclosed in your 1985 and 1986 
annual statements.§! Again, you are not required to disclose 
the loan in your candidate's statement or your assuming office 
statement. Accordingly, those statements need not be amended. 

§! Both your letter and Mr. Stanford's opinion have 
questioned the reason why the Act might require disclosure of a 
commercial loan which, if received by an official in the 
regular course of business on terms available to members of the 
public without regard to official status, would not be a basis 
for disqualification. Disclosure would include among other 
things the annual interest rate and the security, if any, given 
for the loan. The most obvious reason for disclosure is that 
it assists the public in determining whether in fact the loan 
was received in the regular course of businesS-without regard 
to official status and on terms available to the general public. 
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If you have any questions, please contact me at 
(916) 322-5901. 

~~~L~~ 
Legal Counsel 

JGM:jas 



Mr. John McLean 
Staff Attorney 

April 22, 1987 

Technical Assistance & Analysis Division 
Fair Political Practices Commission 
428 J Street, Suite 800 
Sacramento, CA 95814 

Dear Mr. McLean: 

1 

I am writing to you to ask your advice with regard to 
certain specific questions relating to my filing obligations 
under the Political Reform Act. I currently serve as the 
Mayor of Chula Vista and have ongoing filing requirements. I 
would appreciate your advice with respect to the questions 
which follow so that I can ensure the accuracy of my future 
filings and make an informed determination about the 
necessity of filing an amendment relating to certain 
previously-filed Statements of Economic Interest. Although I 
am aware of the Commission's policy of not giving advice with 
respect to "past conduct," I need your advice and answer to 
these questions to determine whether a corrective amendment 
should be filed and to assist me in the preparation of future 
Statements of Economic Interest. I appreciate your 
assistance and look forwardto receiving your response. 

First, please allow me to provide you with a brief 
narrative of necessary background facts. I was first 
elected to the Chula vista City Council on June 8, 1976. In 
April, 1980, I was reelected to the City Council for a second 
term. Thereafter, on November 3, 1981, I was elected Mayor 
of the City. My last campaign resulted in my reelection as 
Mayor on November 4, 1986. 

Throughout the years, I have faithfully and 
conscientiously filed all the required Statements of Economic 
Interest. Each year, I have obtained the assistance of our 
respected City Clerk, Jennie Fulasz. In addition, I have 
always carefully reviewed my filings and have done my best to 
ensure thorough and complete disclosure. In fact, in some 
instances, I have been informed by our City Clerk that I have 
over-reported and included information not specifically 
required by law. Finally, I have always been very careful to 
avoid even the appearance of a conflict of interest in my 
votes as a City Councilman and as Mayor. There have, in the 
past, been a few occasions in which I have abstained from 
voting as a result of certain limited personal interests. 

-1-
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with that brief overview, I would like to give you the 
following additional facts. In 1983, as the result of the 
sale of an apartment complex located in Austin, Texas, I 
received a third trust deed on the Austin, Texas, property in 
the amount of $117,000. On March 30, 1984, I filed my annual 
Statement of Economic Interest for the period covering 
January 1, 1983, through December 31, 1983. Thereafter, on 
March 29, 1985, I filed my annual Statement of Economic 
Interest for the period covering January 1, 1984, through 
December 31, 1984. As of this date, I still hold the third 
trust deed secured by a land lease on the apartment complex 
in Austin, Texas. 

In August, 1985, as a result of an effort of the new 
owners, a limited partnership in which Patrick Judd is the 
General Partner, to secure refinancing of the Austin 
apartments, I was asked to co-sign for a loan to Patrick Judd 
in the amount of $2.2 million. The purpose of my co-signing 
was to subordinate my interest to the new loan. I did not 
have, nor have I ever had, any interest in the Limited 
Partnership. All the proceeds from this loan were used in 
connection with the Austin, Texas, real property and I 
received no principle reduction as a result of the 
refinancing. The loan was made by Home Federal Savings and 
Loan Association, a San Diego commercial lending institution 
doing business in the City of Chula Vista. I enclose, for 
your information, a photocopy of all the loan documents 
relating to this loan. This loan was made by Home Federal in 
the regular course of business and on terms which were 
available to the public generally. I did not receive any 
special treatment, favorable terms, conditions, or any other 
considerations. In fact, negotiations were handled by a 
mortgage company representing Patrick Judd. Patrick Judd 
asked that I subordinate my interest in order to allow the 
transaction to proceed. The loan transaction was handled, at 
all times, on the part of both sides as a pure business 
transaction. I do not now, nor have I at any time since 
July, 1983, had any management responsibilities or control 
over the Austin, Texas, real property. It was the 
responsibility of the Limited Partnership to pay any and all 
operating costs, including the note due Home Federal, from 
the proceeds of rents collected. Home Capital Development 
Corporation is a subsidiary of Home Federal Savings and Loan 
Association. Home Capital has been, and is currently 
involved as a joint venturer in two ongoing development 
projects in Chula Vista. 

On March 28, 1986, I filed my annual Statement 
of Economic Interest for the period covering January 1, 1985, 
through December 31, 1985. Thereafter, on November 26, 1986, 
after being sworn in as Mayor, I filed my Assuming Office 
Statement of Economic Interest. 
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In light of these considerations: a) there will be 
future City Council votes regarding Horne Capital projects; 
b) I would like to provide the Commission with any necessary 
amendments to my Statements of Economic Interest; and c) I 
need your advice in connection with the filing of all future 
Statements of Economic Interest, I ask you to address and 
answer the following specific questions: 

1. May I participate in the voting on issues relating to 
developments in which Horne Capital has an interest? 

2. As a result of my "ownership interest" in the Austin, 
Texas, apartment complex, namely the third trust deed, do 
I have a conflict of interest in connection with any votes 
cast on Horne Capital developments? 

3. In light of having co-signed for a loan from Horne 
Federal Savings and Loan Association, the proceeds of which 
were used solely for the Austin, Texas, property, do I have 
any conflicts of interest regarding votes on Horne Capital 
projects? 

4. Is it necessary for me to file an amendment to my 
Statement of Economic Interest, filed on March 30, 1984, 
to disclose the 1983 third trust deed on the Texas property? 

5. Is it necessary for me to file an amendment to my 
Statement of Economic Interest filed on March 29, 1985, to 
disclose the 1983 third trust deed on the Texas property? 

6. Is it necessary for me to file an amendment to my 
Statement of Economic Interest filed on March 29, 1985, to 
disclose the loan from Horne Federal? 

7. Is it necessary for me to file an amendment to my 
Statement of Economic Interest filed on March 28, 1986, to 
disclose the loan from Horne Federal? 

8. Is it necessary for me to file an amendment to my 
Assuming Office Statement of Economic Interest, filed on 
November 26, 1986, to disclose the loan from Horne Federal? 

9. Is it necessary to disclose, on Schedule C of my future 
Statements of Economic Interest, my "ownership interest" in 
the Texas property, namely my third trust deed? 

10. Is it necessary to disclose on my future Statements of 
Economic Interest, the loan obtained from Horne Federal? 

11. If since given the following conditions, it is not 
necessary for me to disclose the "ownership interest" in the 
Texas property (the loan was obtained by a commercial lending 
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institution in the regular course of business on terms 
available to the public without regard to my official status, 
the proceeds of the loan were used in connection with the 
Texas property, I did not receive any principle reduction, 
the purpose of disclosure is to prevent conflicts of 
interest, and California Government Code S87103 prevents me 
from ever having a conflict of interest in connection with 
the loan from Home Federal) why would disclosure of the loan 
be required on my future Statements of Economic Interest? 

12. Having been required to spend a considerable amount of 
time on the issues I have raised, I find the various 
provisions of the Political Reform Act in this specific area 
conflicting and confusing. Are there some basic policy 
considerations for requiring disclosure of interests which 
cannot, by law, constitute the basis for a conflict of 
interest? 

Although I fully appreciate the complexity of these 
issues, I know you will understand both the seriousness of 
these questions and my need for prompt and thorough 
responses. 

Thank you in advance for analyzing these questions and 
preparing responses. If you have any questions, comments, or 
need additional information, please do not hesitate to 
contact me directly. 

Chula Vista 
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Mr. Gregory R. Cox 
Mayor of Chula Vista 
647 Windsor Circle 
Chula Vista, CA 92010 

Re: Reporting Requirements Under 
the Political Reform Act 

Dear Mayor Cox: 

lace M STREET, N.W.. SUITE 250 

WASH!NGTON, D.C. 20035 

TEl.EPHONE 1202) 785-3288 

The purpose of this letter is to outline the findings and 
conclusions of my review and research of your reporting/ 
disclosure and conflict of interest requirements under the 
Political Reform Act of 1974 (hereinafter "PRA H

). This legal 
opinion is based on the facts and circumstances as stated 1n 
this letter. 

INTRODUCTION 

In April 1987, you retained me to act as independent 
counsel in thoroughly reviewing, rendering opinions and making 
recommendations regarding your obligations, as an office 
holder, under the PRA. Specifically, you requested that I 
obtain all information I deemed relevant in order to opine on 
your obI igat ions to (a) report on your Statements of Economic 
Interests certain interests relating to real property located 
in Austin, Texas, and (b) to refrain from conflicts of interest 
relating to those interests. 

During the month of April 1987, conducted a thorough and 
aggressive reV1ew and analysis of your reporting requirements 
under the PRA and the potential for conflicts of interest. 
With your cooperation, have heen granu!d complete access to 
all of your books and records, incltlding I!v(~ry Statement of 
Economic fnterests you havf~ filf~d SlllC!~ bf'!illg first I~lf~ctf!d In 
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1976. In addition, have, among other things. conducted 
interviews of you and your wife, Cheryl, Thomas J. Harron. City 
Attorney for the City of Chula Vista, Mrs. Jennie Fulasz, City 
Clerk for the City of Chula Vista, Patrick Judd and Kim 
Fletcher, Chairman of Home Federal Savings & Loan Association. 
I have reviewed all of your relevant documents. books and 
records, researched the law applicable to your fact situation 
and reviewed all of the recent newspaper articles and 
editorials on the subject. Based upon interviews. document 
review and research, I am able to render this opinion regarding 
your reporting and conflict of interest obligations. 

BACKGROUND FACTS 

You were first elected to the Chula Vista City Council on 
June 8, 1976. In April 1980. you were reelected to the City 
Council for a second term. Thereafter, on November 3. 19H1. you 
were elected Mayor of the City. Your most recent campaign 
resulted in your reelection as Mayor on November 4, 1986. 

Since first being elected, you have filed all of the 
required Statements of Economic Interests. Each year. in doing 
so, you have obtained the assistance of City Clerk. Jennie 
Fulasz. Also, each year you have carefully reviewed your 
filings to ensure thorough and complete disclosure. You have 
met all of your filing obligations in a timely fashion. 

In January and February 1979, you were part of a Joint 
Venture which purchased land and improvements in the form of an 
apartment complex located in Austin, Texas. Specifically, you 
acted as Trustee for a Joint Venture which acquired an 80% 
ownership interest in the Austin, Texas, apartment units with 
Barry S. Gillingwater, as Trustee. holding a 20% ownership 
interest. The acquisition of the apartment complex was 
finalized In March of 1979. 

In 1983, when a downturn in the Texas f~conomy Ind to the 
sale of the apartment complex to a Limited Partllership. YOll 
retained fee ownf~rship of the land and received a third trllst 
deed, In the amount of $117,O()() as a result of the salf~ of your 
interest in the apartmnnt complnx (i .f~_. improvements). Your 
third trust deed was secured by a ground lease on the pro[wrty. 

The 
complex 
does not 

Limited Partnership which purchased tllf~ 'lpartnwnt 
is l'egistered In Tf!,(!S. dOt!s hUSlfl!!SS olliv In Tf!\(dS .Inri 
do any busl!Jess in vour JurIsdictIon. 
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On March 30, 1984, you filed your annual Statement of 
Economic Interests for the period covering January 1, 1983. 
through December 31, 1983. Thereafter. on March 29. 1985. you 
filed your annual Statement of Economic Interests for the 
period covering January 1, 1984, through December 31. 1984. As 
of this date, you still hold the third trust deed. secured by a 
land lease on the apartment complex. 

In 1984, the new owners of the property obtained an 
appraisal of the property with the intention of refinancing 
it. In late 1984 and early 1985, the new ownership attf!mpted 
to refinance the property, and Patrick Judd. General Partner 
for the Limited Partnership owners, presented the appraisal to 
a number of mortgage bankers and several lending institutions. 

Eventually, an Account Executive with Remington Mortgage 
Corp. secured an expression of interest" from Home Federal 
Savings & Loan Association (hereinafter "Home Pc-!deral'). 
Thereafter, the details of the refinancing loan with Home 
Federal were handled through the Account Executive with 
Remington Mortgage Corp. Home Federal completed its own 
appraisal of the property and required substantial 
documentation prior to approval of the loan. including a loan 
application, a form for Financial Information for t:ntities. 
Request for Verification of Deposit forms, Request for 
Verification of Employment forms, copies of tax returns. a 
schedule of rental income and expenses, a detai led breakdown of 
the proposed use of the loan proceeds (including a detai led 
analysis of proposed refurbishing costs), balance sheets. a 
Rent Roll, the Austin Apartment Report compiled by M/PF 
Research Inc., personal financial statements, a year-to-date 
operating statement, previous operating statements and copies 
of recent appraisals, among other documents. In addition'. Home 
Federal required that you subordinate your lease interests to 
the new loan and that you agree to co-sign for the loan with 
Patrick Judd. General Partner of the Limited Partnership 
owners. The loan amount was $2.2 million. and the appraisals 
established the value of the property to be lJetwt~t!n SJ.2 
million and $3.75 million. At tht! timp, of tIlt! loan. thl! 
occupancy rate of the apClrtmcnt complex was OVI!l' !)()% and the 
property was generating a positivf~ cash flow. 

You did not have, nor h,lVI! you f!VI!r had, allY intt!rt!5t III 

the Limited Partnl!rship. All of tlw proct!pds from this loan 
werf~ llsed in connection with t!I!! :\ustill, I'f!Xas. I'f!al prOpf!['ty 
il n d you r e C e i v t~ d no p rill c I pill !' p d 1I C t I 011 I) 11 ',() I J r S 1 1 7 , () () () t h I r d 
trust deed :15;\ ['(!sult of till! ['f!tinaflclllg. 
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The loan was ultimately made by Home Federal. 
commercial lending institution doing business in 
Chula Vista. Home Federal required that $75,000 
loan be set aside in an interest bearing account 
default and that $75,000 be set aside for 
uncompleted renovations. 

a San Diego 
the Ci ty of 
oft he new 

in case of 
specified, 

Although you met with Kim Fletcher on one brief occasion. 
all details of the loan transaction were handled by a Home 
Federal loan officer, Remington Mortgage Corp.. Pat Judd. 
representing the current ownership of the apartments. and Home 
Federal's loan committee. The $2.2 million loan, ultimately 
approved by Home Federal's loan committee, is properly 3Ild 
thoroughly documented. You have made those documents i1vailable 
to me and the Fair Political Practices Commission (hereinafter 
"FPPC") . 

Based upon my review of the loan document3tion and 
interviews, the only reasonably conclusion is that the loan was 
made by Home Federal in the regular course of business and on 
terms which were available to the public generally. It is 
clear that you were never offered, nor did you ever receive, 
any special treatment, favorable terms, conditions or any other 
considerations not available to the public generally. The loan 
amount, loan terms, loan fees, loan points, interest rate and 
impound amounts were no more favorable than those which were 
available to the public generally. I might add that, from a 
financial standpoint, the loan appears to be thoroughly 
researched, well-supported and well-documented. I have found 
no evidence of any favoritism and the only reasonable 
conclusion is that the loan transaction was handled. in every 
respect, on the part of both sides, as a pure business 
transaction. 

You do not now, nor have you at any time since In8]. bad 
any management responsibilities or control over the Austin. 
Texas, real property. It was the responsibility of the Limited 
Partnf!rship to pi1y any and all operating costs. inciliding the 
note due Home Federal. from the proceeds of rents collected. 

As a result of further !)collOmic downturns III Tt!XilS. the 
Limited Partnership default{~d on the note with Home Ft!dl!ral. 
On JLlI1Uary 27. 1987. a ~otice of D(!fault was sent to Patrick 
Judd. General Partner for the Limited Partnerslilp. ;lr1d ~·011. 13v 
early ~1arch of 1~j87. tlw S7S.UOO impoufldl~d 011<11)1' tIlt: iIlltul 
terms of the loan and its ;lCC!'IWd illtf!n:st h;l(i l)!~t:n dt:plt·tt~(1. 
A formal ,\jotic!) or FOI'I'cloSIHI; was S(~llt hv :!OIl1t: i:l~dt~r;ll on 
~l(]rch 1:':. iQB7, On "larch lti. ;:1117, <I fOl't'ci(l';(I['I' ';01 it: 'IdS 
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not iced In connect ion wi th 
threatened foreclosure. you 
this investment. 

the property. As a 
stand to lose over 

result of 
S117.00() 

the 
from 

I can find no evidence of any favoritism or special 
treatment in connect ion wi th Home Federal's handl ing of the 
de fa u I t pro c e e din g s . As wit h the g ran tin g 0 f t h f! () rig i n (l I 
loan. the unfortunate default has been handled. at ;iI I times. 
as a pure business transaction. 

Home Capital Development Corporation (hereinafter "Home 
Capital") is a subsidiary of Home Federal. Home Capital has 
been. and is currently involved. as a joint venturer In two 
ongoing development projects in Chula Vista: namely. El Rancho 
del Rey and Bonita Long Canyon. Despite innuendo to the 
contrary. the El Rancho del Rey property was acqllired bv 
McMillin Development and Home Capital in January of j()B6. over 
five months after the loan transaction invoiving the Austin. 
Texas, property. McMillin and Home Capital have had (In 
interest In the Bonita Long Canyon property since sometime In 
1984. 

On March 28, 1986, you filed your annual Statement of 
Economic Interests for the period covering January 1. 1985. 
through December 31, 1985. Thereafter, on November 26. 1986. 
after being sworn in as mayor. you filed your Assuming Office 
Statement of Economic Interests. 

ADDITIONAL FACTS LEARNED DURING MY REVIEW 

My review of relevant information 
background facts as outlined above has 
additional facts which I believe are 
discussion. 

relating 
disclosed 

important 

to the 
c'c r t a i n 

to this 

First. in reviewing eVf~ry Statcmf~nt of Economic Intf!rests 
filed by yOll sincf~ being (~lect(~d to officf!. i must concillde 
that 1,1011 have conscientiollsly (lttf~mpt(!d to fulfill \Ollr 
reporting obligations lHldf~r the PRA. III filct. 011;1 grpat 'llillly 
of your rf;ports. you have (J..."'..cr-,'eported c(!rt;lin investl1lf!llt ,1l1d 

income information. As eX;llnplf!s. mallY of your rnports inclll(jed 
i n for rna t i () n reI a tin g toy 0 tl r f';J mil y !' f! sid en c: f~ illl d ~'O II r s it I it r \' 
as ;In elected offieidl. \lthotlgh not rf!qllirf~d to disclose <-;!lch 
information. doing so Cd!) unlv lmply .In ,·rfqrt on "Oll!' part to 
be thorough and comrHf~h{!IlSI\;~ :11 d:';{: Il<-;lng \'()ll!' t'ifldllCldi 
information. 
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A careful review of your previous Statemel1t of Economic 
Interests also leads to the conclusion that there has never 
been any attempt on your part to hide or conceal your interest 
and involvement in Texas real property. A careful observer 
would note that Schedule 721-C of your 1978 report 1 isted your 
precise interest In "Judd & Cox, a limited partnership." with 
an interest in income property located in San Antonio. Texas. 
and your interest in "Cox. Judd & Yoder. joint tenal1ts." which 
had an interest in income property in San Antonio. Texas. 
Schedule 721-C of your 1979 annual report also 1 isted the San 
Antonio. Texas, property and went on to list your additional 
interests in real property located in Austin, Texas. il1cluding 
specifically your interest in the "Gazebo Apartments' or "Green 
Tree Apartments" which have been the subject of ~nuch press 
speculation and which are the subject of this opInion letter. 

Also. Schedule D of the your 1983 annual report thoroughly 
disclosed income received from the sale of your investments In 
Texas, including income from the sale of the Green Tree 
Apartment complex. 

Finally, I am informed by Jennie Fulasz. Chula Vista City 
Clerk, that after you fi led your 1983 Statement of Economic 
Interests disclosing your investments in the A,ustin. Texas. 
property. you were informed that there was no need for you to 
disclose any of these interests because these interests were 
not located within. or within two miles. of your jurisdiction 
as an elected official. I am enclosing a copy of a memorandum. 
dated April 20, 1987, from City Clerk Jennie Fulasz in which 
she specifically remembers informing you that you were 
over-reporting in connection with your disclosure of your 
interests and investments in the property in Austil1. Texas. 

have also been informed that you have. consistently In 
the past. conscientiously attempted to avoid all cOl1flicts of 
interest In connection with your votf~s on matters pending 
before the City Council Although your investments have rart!ly 
resulted in potential conflicts. I hav!! beel1 informf~d uf 
instances in which you have abstail1ed from vol il1g /)f!CaUSe of a 
pot e TI t i ale 0 n f 1 i c t 0 fill t f! r f~ s t, A 5 I ~ X dIll pic 5, i 11 t ~ I t h t ~ r ]!l '7 {; () r 
ID77 you alJstainf~d from vott!S relatt!d to tlw down !.onlll.g of 
property on ''F'' Street becallst~ of your ownership Il1tt!J'f~sts of 
certain property ilt 5·}() and .l-l·t "I'''' Stl'f~t~t, In ]qWl, von 
abstained from voting on thp forrn;\tJOll of ;111 ;tSst~SSmt!Ilt 
district for L<ls FI()rf~S Url\'(~ i)l!C;IIISI~ tlf 1'.,;11 !'S!,ltt~ 
commissions \011 had ['f~CI~l\f~d from Yndt'r/''vi i lilms ,Inti thl! :'.l<:1 
! h (i t ',Ii I I ! Ii I m s () IV [11 : ( 1 <l Ii lID l I ~ \: : () i )f ~ !! : c ( 'J( j ( , ( 1 I r 1 ! 11 I ' , I S .S I ~ ,S ';Ill t ' il t 
district, 
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relating to Terra Nova because of your ownership of stock In 
Great American; and. in 19a6, you abstained from voting on a 
moratorium relating to Otay Mesa development becaus() or your 
interests in TMI property on Otay Mesa. Although in certain of 
these cases. because of the nature of your ownership int(!rf:sts, 
it may not have been necessary for you to have abstaIned from 
voting. you conscientiollsly did so. 

A I tho ugh not d ire c t I y il P P I i cab let 0 a nan a I y sis 0 f t h t~ 
questions presented in this opinion letter, these additional 
facts learned during my thorough review of this f1l;ltt(~r :lfr~ 
important because they establish a pattern of conduct 
evidencing your attitude toward compliance with the PRA. I 
fin d t hat you r pat t ern 0 f con d u c tan d a t tit u de tow ilf' d 
com p 1 ian c e wit h the va r i e dan d com pie x pro vis ion sol' t h f~ P 1<.\ t () 

be exemplar in every respect. Unlike some elect(~d officiais. 
your efforts at compliance have been hon(~st, ~;Incer(~ ;wei 
tho r 0 ugh and h a v e n eve rev ide n c e dan y dis t a i nor con t f~ m p t r 0 r 
the sometimes burdensome and seemingly intrusive proc(]ss of 
disclosing your personal interests. Your Statt:ments of 
Economic Interests clearly evidence a sincere (~ffort to compiy 
with the provisions of the law and fulfill your obligations Lo 
the FPPC and the public. 

Wi th this 
with specific 

background information. can now provide you 
answers to the specific questions you have asked. 

As a resul t of your ownership 
Texas. property and your involvement 

interests in the Austin, 
in the loan secured from 

Home Federal. you have asked me to address and answer the 
following specific questions. 

QUESTIONS PRESE~TED, ANSWERS AND ANALYSrS 

1 . May you 
In 

participate In 
wh i ch a Hom(~ 

voting on Issues relating to 
:lfl developments 

interest? 
Cap i till devf~ I opm(~n t has 

Yes. You mrty narticlpatr: in voting on iSSIl!}s 

to developments In ',vhicil Hom!? Capi tal hilS illl llltt:r(:sl 
h a ve a b sol ute I y no con f lie t 0 fir I t t~ r (~ S tin (10 I n g S () . 

1'1: I.! t ! ilL: 

,wei \ ou 

Although :,'()U ::dVP r:()-')igll(~d Of! ;1 10.111 rom ilom(: 
Federal to a JOint Vf~[ltlll'I~,';n!l;n I)wns thi: .iP;lf'IHH~lJt compl!!, .11 

Tf~XdS iind 1I0ITH! C;q) till ,'; .1 tvrlOi !v~()wnf!d lIOSlill.lr, ill' 1!(lflH! 

Fi:df;r,!i, (;ll i forfll it i ;I\V S;)I:':;: i L,I i ; v 11 I mAis 'n:r t () 'I) I f' nil 11:ll 
lSSU(:S. !!l f:!ct, Ilnii l,,!, 1;,\ i/'IIVI'>III[lS III ':If' "1\\. t, I, I,V 
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could not be clearer! Cal i fornia Government Code sect ion 8710n 
states that no public official shall make, participate 1n 
making or in any way attempt to use his official position to 
influence a governmental decision in which he knows or has 
reason to know he has a financial interest. Thus, having a 
financial interest 1n the decision is a spf~cifically stated 
prerequisite to the existence of a conflict of interest. 
Fortunately, Government Code section 87103 clearly defirws il 

"financial interest" and specifically excludes loans of the 
exact type obtained from Home Federa I, Sect ion ~710J states, 
1n relevant part, as follows: 

An elected official has a financial interest 
in a decision within the meaning of 
Section 87100 if it is reasonably 
foreseeable that the decision will have a 
rna t e ria I fin an cia I e f f e c t dis tin g u ish a b I e 
from its effect on the public generally on 
the official or a member of his or her 
immediate family or on: 

a. 

b. 

c. Any source of income othf!r 
t han loa n s by co mm e r cia I len din g 
ins t i tut ion In the regular course 
of business on terms available to 
the publ ic wi thout regard to 
official status. (Emphasis added.) 

The facts of your relationship with Home Federal fit 
squarely into the specific California law as stated 1n 
section 87103(c) and you, therefore, have absolutely no 
financial interest In any decision relating to Home Federal! 
lIome Cap ita I. 

Even (l curso[,y reading of tlH! <tppl icabl(~ law contillllf!d 
i nth e P RA rei a tin g tot his loa n I e ads tot he cit ~ a [' COIl C I tl S i 0 II 
t hat you h a v e (l b sol u tfd y 110 COil r 1 i c I () fill t e [' cst I II \ 0 t j [I g () 11 

Issues relating to IiO[IH~ Capital. In this ['egaI'd, 1 filld tht~ 
opinion memorandum, dat(~d April :~t. 1'1117. of Thomas J. Harron, 
Chula Vista City Attorllf!v. to hi! dbsollll(!ly C()l'['t!ct ;lIld withollt 
<my possible fault Ull tllis !SSIIf~. i,'nr d!1VOIII! to stlggt!st. 
I~ithe[' dirl;ctly or by lIllltWlldo. tll"t, Ilndl![' C;liit()I'tll;! :;lW,,()!l 

lJav/: ;Iny conflict or' ITltl!!'I!')t III \{)Iljl~ oil ;",'>tlt'S ""i,IIIll: "J 

Horne Captt:ti IS i)[,[,()lli;()tlS. 
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2. As a result of your "ownership inten!st" in the 
Austin, Texas, apartment complex, namely the third trust dRed. 
do you have a conflict of interest in connection with any votes 
cast on Home Capital developments? 

No. The third trust deed ownership interr!st vou 
possess in the Austin. Texas. apartment complf!x d()!!s Ilot create 
any conflict of interest in connection with ;lny vott'S cast on 
developments In which liomR Capital has <In iIltt~rt!st. 
Furthermore. you don't even have an obligatiol1 to disclos(! on 
your Statements of t.:conomic InterRsts your third trllst dl~t!d 
ownership interest in the apartment complex. 

As specifically indicated In the PRA. ;:PPC 
regulations, FPpe Manual for Statements of Economic intl'res:') 
and the Instructions for Completing Schedule B of Form 7~1, ',Uti 

are not required to disclose the third trust dl~t!d OW!H!rSll1p 
i n t ere s tin the Au s tin. T e x as. a par t men t com p I f! X , SOlon g ,i S 
issues relating to that apartment cornplRx do not I;OlT1t! !>f!fort! 
the C h u I a Vis t a Cit y Co u n c i I. you can n eve r h a v f! i1 C () n r lie t 0 f 
interest relating to that ownership interest. 

California Government Code section 87202(d) sLltes. :n 
relevant part. as follows: 

(a) Every person who IS elected to an 
office specified in Section 87200 shall. 
within 30 days after assuming such office. 
file a statement disclosing his investments 
and his interests in real property. 

Furthermore. California Government Code sl!ction n7~()3 
states as follows: 

Every person who holds an office specified 
in Section 87200 shall. each year at;l timf! 
spRcified bv commission rf~gulations. fill!;l 
statelT1(!nt disclosing his inv(!stm()nts. his 
interests In l'f!;li property and ~11S lIlC()ITW 
during tbl! pt!l'iod since th(~ prpVIOllS 
statement rilt~d Illldf!r Ihis sf~ctiOl1 or 
Sf!ction 137202. The <)t;ltenH!nt shall IIlcilldc 
;lny i nVf!.') t ITIf!!l t S ;Inri ill t (! rt!S t I 11 rl~{li 

prOpt!rty ht!lrl ;\t ;ll]'.'till1t! durIng Ih,' pt!I'lnr/ 
r;ovArl!d 11V thf~ <)t;itl'ml~!ll. \VlJt~llwr i)1' ;lot 

! 1 J 11.t~ . 
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Fortunately. California 
specifically defines "interest 
definition. excludes all property 
official's jurisdiction. Section 

Government Code section 8203] 
in real property' and. by 
located outside of an elected 

82033 states as follows: 

'Interest in real property' includes any 
I e a s e hoI d . ben e f i cia lor 0 w n e r s hip i n tf~ res t 
or an option to acquire such an jnterest in 
real property located in the jurisdictioll 
owned directly. indirectly or beneficiall\' 
by the public official. or other fi ler. or 
his or her immediate family if the fair 
market value of the interest is one thousand 
dollars ($1.000) or more. Interests in real 
property of an individual includes a pro 
rate share of interests in real property ot 
any business entity or trust in which the 
individual or immediate family owns. 
directly. indirectly or beneficially. (l 

1 0 per c e n tin t ere s tor g rea t e r . ( Em ph a sis 
added. ) 

Both the FPPC's Manual for 
Interests and the FPPC's Instructions 
clearly indicate that you need only 
property located ~ your ~sdiction, 

Statements of Economic 
for Completing Schedule B 
report interests in real 

Again. even a cursory reading of the applicable 
California law discloses that your third trust deed ownership 
interest does not raise any conflicts of interest in connection 
with any votes cast relating to developments In which Home 
Capital has any interest. To suggest otherwise IS completely 
erroneous. 

3. In light of having co-signed for a loan from lIome 
Ff~deral th(~ proceeds of which were 
Austin. Texas. propf~rty do you have any 
rf:garding votf!S on lI()m{~ Capital proj{!cts? 

used solely for the 
conflicts of il1tf!rf~st 

0jo. As (\ (' f~ sui t of having (:0 Sigll{!d for it loa 11 I' 0 ITl 

lIonw Federal . you do !Jot hi! Vt! ;\ 11 Y cOll!'1 iets of IIJtf!rf~st ill 

conn{~ction WI th any votf!S l'f!ldting t 0 I !OITH! C(JPI t (\ I pro)t!cts. 

T! 1 i s q U f~ S t I () l! 

out I j rwd ;lllovf! 
;;nSWf~r to thiS 
r'f!<ldlflg or tlIe 

III COlll1f!ct !on 
qllf!StIO!l I~) 

pI d 1,1 i d Ii' ILl t~ 

,VI ttl ()!lf~St lOll \(). 

1:11!,lr .!!lei ["'fillll'!'S 
()f C;j i: ionll;} ;,I'.v, 

I, \giltll. 'l;f~ 

iln!\ ,j !:,;'-,!I.li 
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4. Is it necessary for you to file an amendment to your 
Statement of Economic Interests. filed on ~arch :10. 1984. to 
disclose the 1983 third trust deed on the Texas property? 

No. I tis not n e c e s sa r y for you t () il m f~ n d y () U r 
Statement of Economic Interests. filed on ~arr.h .10, IQB4. to 
disclose the third trust deed on the TeXilS pr()pt~rtv. lIIld ~'OI1 
have absolutely no obligation to disclo/ie the intf~rf~sts ;n 
future filings. 

The answer to this question is basf~d 011 t hf~ ~!Il;l 1 VS I S 

outlined above in response to Question No.) \gain. tiw 
answer to this question is clear and unequivocal. 

5. Is it necessary for you 
Statement of Economic Interests 
disclose the 1983 third trust deed 

to file an ilmendmellt to \011[' 

filed on ~arch ~:J. ;qS:J. :) 
on the Texas prop~~I'tv:' 

No. It is not necessary for you to ;lI:wnd VOII!' 
Statement of Economic Interests. filed on March ~q. l~JBS. :0 

report the third trust deed on the Texas property. 

analysis 
and 4. 

Aga in. the 
outlined 

answer 
above 

to 
in 

this question is ;);lsec\ Ilpon lhe 
connection with QlwstlOll ,\os .. , 

6. Is it necessary for you to file an ilmendmf;nt to your 
Statement of Economic Interests. filed on March ":13. ID85. to 
disclose the loan from Horne Federal? 

No. r t i s not necessary [or you to ,\mend your 
Statement of Economic Interests. f i 1 cd on ~la r ch ~q. IDS5. ~o 

disclose the loan from Horne Federal. and you were under :10 

obligation to disclose the loan at that time of the filing. 

Although the Statement of Economic Interests was fi l(~ci 
1n 1:)(35. it actually covers the period from JanlIa!'v I. l'lB-.t. 
through December :11. IfJ84. Thl:!'efor(~. lIndt;r 110 ClrCIIIl1stClIlCt~.·; 
were you requirt~d to disclose ;lIlY activity. incl!lliiIlf! thf~ !Oilll 
from Ilome Federal. which occt!rr(~d <llIr Ing trw !:;lIt~lldllr \p;lr Il[ 

1985. 

7. Is it nl~cessdr" foI' VOll to rilt~ ;1Il '!lIlI~rl(Jmt~Ilt 
Stat(~IIlent of Economic Illtt:re<;ts. ril,~d OIl \·j<l['cll ~'l. 
disclose the IOllIl ;'rorT! dome t:l;d!~r;I!? 

to 
1 fj.'lfi . '0 
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No. In my opinion. it is not n(~cessary for you to 
amend your Statement of Economic Interests. filed on ~farch 28. 
1986. to disclose the loan from Home Pp.deral. 

Based upon all of my resp.arch and analysis. find no 
rational or logical basis for requiring Clny disclosure of the 
loan from Home Pederal. Although certain loans wtlich can 
provide the basis for a potential conflict of interest are 
required by the PRA to be disclosed. there is no rational basis 
for requiring disclosure of the loan from Home Federal. Please 
allow me to explain. 

First. it is abundantly clear. as outlined above. 
that. by law. it is not necessary for you to disclost~ thp. third 
trust deed ownership interest 1n the Texas property. St~cond. 
since the loan was obtained from a commercial !t~ndi:lg 
institution in the regular course of business on terms 
available to the public without rp.gard to your officii11 statns. 
the loan. pursuant to Government Code section 87103(c) can 
n ver provide the basis for a confl ict of inter(~st or even a 
potential conflict of interest. (Therefore. neither the third 
trust deed ownership interest or the loan on the Texas property 
can ever provide the basis for a conflict of interest~) Third. 
you merely co-signed for the loan and the proceeds of the loan 
were used in connection with the Texas property. Pourth. as a 
result of the loan. you did not receive any principal reduction 
of your existing $117.000 note in connection with the 
property. Finally. and most important. the sole and entire 
purpose of disclosure of economic interests on the Statement of 
Economic Interests is to prevent conflicts of interest. This 
I a s t poi n tis c I ear and wei I - doc urn en ted. ass tat e dIn the 
following paragraph. 

Government agencies. including the PPPC. have no legal 
or legitimate interest In the disclosure of private information 
from i)Ublic officials for the pure sake of disclosurt~. Since 
such disclosurt!s ilfnount. to a certain t!xtcnt. to all iflvdsion uf 
an elected official's right to priv;lcy. tlw lwed for disclostIl'f! 
must be strong and it must In! rationally rnl;ltt!d to SOlnt'! 

Ip.gitirnatf! gov{!rnmf~ntal ptIrpOSf!, III connt~ction wIth tlw 
disclosurf~ of economIC intf~rf!sts by 1!lt!ctc!d officldls. thf: PRA 
ilnd the FPPC have historically iu}(1 cO!lsistf!ntly stlpport,!d stIch 
discl()sur(~ on th(~ sole ground tlud cOllflicts of Illtt!rf!st illtIst 
be prevf!nted. Unth t!U! itW ;lf1<i thl! COfflfnlSSlOfl .lI'I! c;lfldld In 

adrnittiflg that tilt! soil! jllstrfil:i1l1()fI for wl!,!tI!vl'r :IIVdSlOr! Ill' 

pr i'lac',! 
rI i scI () S f! 
I n t f! r f~ st. 

" 1 ! "lanCl;] I lit I! r.· (S 

() I C 1.1 i 
i l r,' \.' ('II t ! 1111 

rt J fl!liret1 
,'() fl 1 I Ie! '; 

'0 

It 
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The PRA, in its statement of "purposes," specifically 
justifies disclosure of economic interests because of the need 
to prevent conflicts of interest. Government Code 
sec t ion 81002 ( c) s tat e s as f 0 I I ow s : 

(c) Assets and income of public officials 
which may be materially affected by thelr 
official actions should be disclosed illld In 
appropriate circumstances the offici;!ls 
should be disqualified from acting In order 
that conflicts of interest may be avoided. 

Also, the FPPC's informational Manual fol' St;1tr!mt~llts 
of Economic Interests clearly states as follows: 

WHY MUST A STATEMENT OF ECO~OM I C INTERESTS 
BE FILED? 

The Political Reform Act IS 

prevent conflicts of interest 
public officials such as 
disclose financial interests 
foreseeably cause conflicts. 

intellded to 
by requiring 
yourself to 
which cOllici 

In addition, the FPPC's Form 7:2l. .Statement of 
Economic Interests, begins with the following "Important Notice 
t 0 F i I e r s ,. : 

The Political Reform Act IS 

prevent conflicts of interest 
public officials such as 
disclose financial interests 
foreseeably cause conflicts. 

intended to 
by requiring 
yourself to 
which cOllid 

Finally, the most recent Bulletin. Vol. U, 
No. 4, published by the FPPC in Aprt IDi)7, conLlills. on 
page 8, a comprfdH~nsivf~ ratiOll(Ilf! for thf~ filing df Statement 
of Economic Interests. In fact, this Vf~I'V toplc;ll dctic]!'; 
published bv the Conunission ;ll1d its ClIairrn(Ill. John Lilrsoll, IS 
entitlf~d "WHY DO /lAVE TO FILE A ST:\T01F::-..rr OF !':CO\mtIC 
INTERESTS?" Tile (l['ticle, III ll<ldrf!Ssing the potf~nt;<Il IllViiSIOll 
of privacy resultillg from til(! disclosure of pf~rs(}n(1l fill;1l1Ct~S. 
articulatf~ly identirif~s thl! pl'I;VI~lIti()11 of (;onfiicls of irIlt:rf~st 

as t~w s()lf~ basis for tlte disr:iostll'f~ [,1~qUlrf'Il1I:llts. \jowlIl~rl' 
doe s t h I ~ tl I' tic II ~ s U J~ g I ~ sit h; I t I ~ C () II () m led I S C ! () .S II I' , ~ ~, II () \l 1 d \) I ~ 
rn,uje for t[H~ m~!rl! sdk(~ of Illtl~!'I~st Illl tlit~ ;)"1'( <)1 ~!JI~ i:PIlC ,)1' 

t e ubllc. Ilor dOt!s ;:ltt .11'tlcilt .1!'tIClli.li,i 'II', 'l.ISI'; '0 

dis c J 0 S !l f' I! 0 I iJ f ~ r t II ; I !l t 11 t! : l!' I ; I i II t ; r)[ I I d t;() II t ! : !: : I, ; II I I; l' I", I 
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Although a complete copy of this important recent statement 
from the FPPC IS enclosed for your information. the article 
states. in relevant part. as follows: 

Th e con f I i c t 0 fin t ere s t pro vis ion s 0 f t h f~ 
Political Reform Act have a pervasive impact 
throughout California. Over 50 thousand 
state and local government officials. both 
elected and appointed. are required to file 
statements of economic interests disclosing 
investments. interests in real property ilnd 
sources of Income. including gifts. 

When the Political Reform Act was first 
adopted as a statewide initiative In 1~)7-l. 
the conflict of interest provISions 
generated considerable controversy. Some 
public officials. particularly at locitl 
levels of government. argued that the 
requirements to disclose personal finances 
constituted an invasion of privacy. and 
there were predict ions that numerous 
qual ified. publ ic spiri ted individuals would 
refuse government service. 

Nevertheless. when newly elected or 
appointed officials are first confronted 
with the requirement to file statements of 
economic interests. and when large numbers 
of officials must file their annual 
financial reports In March and April. a 
common question arises: 'What IS the 
purpose of these requirements?' 

The answer is 
contaills the 
the initiative 

found In the Act 
declarations and 
as adoptf!d by the 

itself. which 
purposes of 
voters: 

State and local gov(!rnment should Ser\l! 
the fWf!ds and cospond to tlw wislws of 
;IIJ citizt!lIS pquaiiy. without regdrd to 
the i r Wf~a I tll; 

P 11 b lie () r ric: I dIs . w Iw t I w r I ~ I t ~ <: t t; d () t' 

dPPolllted.-;hould IJf~rfol'fJl tlWll' dIll II'S 

In, I II 1 lllil il r t i it I Ill; 1 !l n f! r. I I' I' I; I f' () m : l I ,I S 

«(JIlSI!d bv :11.,.1' own IldflCldl Il1t"I'I"; S 
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or the financial interests of persons 
who have supported them; 

Assets and income of public officials 
which may he materially affectf~d by 
the i r 0 f f i cia I act ion s s h 0 u I d I ) f~ 
disclosed and in appropriatf~ 
circumstances the officials should be 
disqualified from acting in order ti1;lt 
conflicts of interest may be avoided. 

Public disclosure is the heart of the f!ntirf! 
Political Reform Act. including the conflict 
of interest provisions. Statements of 
economic interests serve as reminders to 
public officials and assist them as well itS 

the general public in determining when d 

con f I i c t 0 fin t ere s t rna y ex i st. 1,10 reo v e r . 
the disclosure of personal finances on 
statements of economic interests is the 
primary basis for ensuring compliance with 
the Act's requirements that public offici;lis 
must disqualify themselves from making or 
participating in governmental decisions that 
co u I d rna t e ria I I y a f fee t the i r per son a I 
finances. 

In short. statements of economic interests 
are intended to ensure that a fundamental 
premise of the Pol it ical Reform Act IS 

f u 1 f i I led: Th a t a I 1st ate and I 0 c a I 
government officials will serve Californians 
equally and make official decisions without 
regard to personal financial interests. 

A ve r y tee h n i c a I "l1' g ume n t c ;111 b ~~ con s t rue ted t 0 

support the conclusion that loans of this t~'Pf~ sl10llid be 
rf~ported. Although will outline this technic;t/ ilrgllfnf~nt for 
you. do not beli(~vf~ that it finds ;Iny r;ltio!l;tl basis III t!lf~ 
pur po S e 5 0 f the P RA 0 r the pur po S e s for rill all c i (l I dis c los 11 r f! . 

Df~spite Uw many stdtf!ments • .IS ()lltlirlf~d ;tI)()Vf!. for 
the pur p 0 s e () f ff~ q tl 1 r I fl g fill d fl;; I( I I dis c los!l r f! . i t ( ; () (j I d hI! 

argut~(l Ofl techr1ical grollll(is th(lt St~ctl()ll i)~():~() of tIlf! PRJ\ til;:lV 

reqUire disclosurf! of thIS Klnd or iOilil. Spl~cit'll;;tllv. ;lS 

indicatl!d ilboVf~. sl!ction ,)7:~(U rf!qllli't!S tIl Illliu!/l()ltil!l' TO 

discl()s(~ "his I!lVf~stmcntS.llS j'lt'!!'I!S!S 111 :1'dl;(,()111~rt\'lllf 
his Inc 0 fIll! d II r i i1 g t h f! iJ f: r I l) d Sir lee i!J t I : JI' / '\ Ii' I I " '~ t ,I t t': III • II t 
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filed," Section 82030 of the PRA defines income to include 
outstanding loans, but contains a specific exception, The 
exception contained in section 82030(b)(8) states as follows: 

(b) 'Income' also does not include: 

(8) Any loan or loans from ;1 

conunercial lending institution 
which are made in the lender's 
regular course of bus iness on 
terms available to members of the 
public without regard to official 
status if: 

(A) Used to purchase, re f inClncf~ 
the purchase of. or for 
improvements to, the 
principal residence ot' filer; 
or 

(8) The balance owed does not 
exceed $10,000 (Ten Thousand 
Do I I a r s ) , 

Thus, by combining the provIsions of sect ion 87203 
with the prOVISIons of section 82030, and reviewing the 
exclusion contained In section 82030(b)(8)(A) and (8), a very 
technical argument can be constructed to the effect that loans 
of this type should be reported, 

However, as outlined above, there is certainly no 
rational or stated purpose for requiring the disclosure of the 
loa n fro mHo m e Fed era I and, un d e r the c i r cum s tlm c e s, i t III a y be 
constitutionally prohibited to do so, Frankly, given the fact 
that the lIomf~ Federa I loan can nf~Vf~r prov ide til(; bas i S for cvr~n 
a pot e n t i a j con f lie t 0 fin t e r (~ S t, the r f~ I S fl 0 I' a t ion a I hilS i S 
for requIrIng disclosure, Therf~ IS 110 ration;t/ hilsis 
sllpporting the InvasIon of IHIVilCY whIch would pass ;1 

constitutiollal attack on tlw requIrement to disclose StIch 
informatiol1, 

If! other 
reqUIrlng finallcial 
() f t Iw con f I ] C t 0 f 
(~ x c e p t i () n "on t ; 1 l rw d 
PRA :; hOlll d no t bf~ 

',V()l'ds, I)(lse<i () n Pll['P()SI~ f 0 I' 

dist; OSlll't' :111<1 on ~ il(~ (;111' !'I~n t 'j t;1 t 1I S 

ill t t! I'I!S t I ;IWS I'I! 1;1 t I fl\'~ I \l !hlS IOilll. ihl! 

I rJ S t! C t I () n T~ l.l l f h I I Il I ( A I Illd lil) of t:;t~ 

,',ltlll'l' ',fltllli,l ,)f! 
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broadened to correlate with the conflict of interest provision 
contained in section 87103(c). Specifically. section 
82030(b)(8) should end on the third line after the words 
"official status." and "if" and subsections (A) and (B) should 
be removed from this definitional section. Otherwise. in my 
opinion. this current inconsistent and unsupportable disclosure 
requirement would not pass constitutional muster and survive a 
legitimate constitutional challenge. 

8. Is it necessary for you to fi Ie an amendment to your 
Assuming Office Statement of Economic Intt;rests. rilf~d on 
November 26. 1986. to disclose the loan from Horne Federal':' 

No. It is not necessary for you to amend your 
Statement of Economic Interests. filed on 010vember 2G. ID86. to 
disclose the loan from Home Federal. You were under ;ibsoluteiy 
no obligation to report the loan from Horne Federal on tnls 
Statement of Economic Interests. To suggest otherWise. eithl!r 
directly or by innuendo. would be completely false. 

Pursuant to Government Code section 87202(a). the 
FPPC's information Manual for Statements of Economic Interests 
and the FPPC's instructions regarding Form 721. Statements of 
Economic Interests. there was clearly no requirement for you to 
disclose the loan from Home Federal on your Assuming Office 
Statement of Economic Interests. filed on November :26. 1986. 

9. Is it necessary to disclose. on Schedule C of your 
future Statements of Economic Interests. your'ownership 
i n t ere s t " In the Texas proper t y . name 1 y your t h i r d t r u s t deed? 

No. It 
future Statements 
ownership interest 

is not necessary for you to 
of Economic Interests your 
in the Texas property. 

disclose on 
third trust 

YOllr 
deed 

The analysis supporting the answer to this qllestion IS 
the sam e a s the a fl a 1 Y sis con t a i ned inc 0 n n f! c t i 0 11 wit h (~ll cst Ion 
Nos. 2. 4 and :1 above. 

10. Is it neCt~ssary to disclo;';l! on VOIlI' fllttlrf~ ,St;\tf!rnt~llts 
of Economic Interests. thl~ 10<ln oi)tairH!d from HOfl1t~ Ft!df!('al:' 

No. 
bas is for vou 
on your fllturf~ 

In my opinion. i. her (~ ! .' ,1 flO 

to disclose the jO<ln o!Jt;I1f1t:d !'i'Ofll 

Statf;fTIf~flt::; of I':conomlc lfltf!['f;stc;, 

orr a t I (HI it 1 
!lome Ft! cif: r ,\ I 
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The 
question IS 
Question No. 

analysis which 
fully out I ined in 
7 above. 

( 

supports the answer to this 
connection with the discussion of 

11. Given the following conditions: (a) it is not 
necessary for you to disclose the "ownership interest" In the 
Texas property, (b) the loan was obtained from a commercial 
lending institution in the regular course of business on terms 
available to the public without regard to your official status. 
(c) the proceeds of the loan were used in connect ion wi th the 
Texas property, (d) you did not receive any principal reduction 
of your note, (e) the purpose of disclosure is to prevent 
conflicts of interest, and (f) California Government COdf~ 
section 87103 prevents you from ever having a conflict [)f 
interest in connection with the loan from Home Federal. WIIV 
would disclosure of the loan be required on your fllturf~ 
Statements of Economic Interests? 

There IS no constitutional, justifiable reason why 
disclosure of the Home Federal loan should be required on your 
future Statements of Economic Interests. 

Again, a disclosure for the sake of curiosity IS rIot 
the Issue. In fact, such irrationally-based disclosure 
requirements would not, in my opinion, survive a constitutional 
challenge. Therefore, as outlined thoroughly above in the 
analysis of Question No.7, although a technical argument can 
be constructed supporting disclosure, there are no justifiable 
reasons to require disclosure of the Home Federal loan on your 
future Statements of Economic Interests. The analysis in 
connection with Question No.7 above IS directly applicable 
here. 

12. Are there some basic policy considerations for 
r e qui r i n g dis c los u reo fin t ere s t s w h i c h can not . by I ,1 W • 

con s tit ute t 11 e bas is for a con f lie t of interest? 

Tllf~re (Ire no basic policy considerlltions for rt~qtllrIllg 
disclosure of inter{~sts whic!1 canIlot. by law. constitllte the 
bas i s for il con f lie t 0 fin t f~ I' est . 

While servIng <IS tt1f! Ch;lrrman of !llf~ Fair PolitIc;!l 
Practices Commission from jlHU throtlgiI IDH5. I IWCillllf! \(~r\' 
familiar with thf~ basic policv considerations lllJ(jcrlYlllg 'llf~ 
PRA which ilrf~ llsed by I; FPPC In sllpporting Its ;lctlOllS, 
including its rf!quli'f:mf!/lts I: dtlllg 10 thl: ,lrl'iI tlf 1;()lltIICtsli 

ifltf~rf~st,·\t no t Im/! 11;IS t!iI! I:PIle; 1)IISf!({lll\, .iiscloC,III'f' 
reqllirf!ml!rlt tl11 !l1(:rf; CllrlnSli\' !)i' "\f~ll ,I d(~slf"~ ,,) ,11':(~rmII"1 ':11: 
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wealth and/or investments of elected officials. As recentlv 
reiterated by the Commission and Chairman Larson. the sole <lnd 
Q!!ly constitutionally permissible basis for requiring 
dis c los u reo f s u chi n for rna t ion i s the pre v e n t ion 0 f con f lie t s 
of interest. Since. in your specific case. the loan from Home 
Federal can never form the basis for a confl iet of interest. 
there are absolutely no policy considerations which support 
disclosure of that loan. 

CONCLUSION 

In conclusion, you have not engaged in ;lU y' conflicts of 
interest in any votes relating to Home Federallflome C;lpitaj's 
interests in either the El Rancho del Rey or Bonita Lon\.( Cilnvon 
developments. Second. you have not been. <lnd ,l1't! !lO( 

currently, required to disclose your ownership Int(~rest In tlw 
Texas property on your Statements of !':conornIC lllterf~sts. 
Finally, in my opinion, there is no constitutionally permItted 
basis for requiring disclosure of the loan from Home Fedt!ral on 
your Statements of Economic Interests. 

It is my sincere hope that this analysis of thesf! issues. 
and my conclusions will be of help to you in understanding your 
obligations under the Political Reform Act. If. at any time. 
can answer any other questions relating to your obligations 
under the Act, please do not hesitate to contact me. 

Very truly yours. 

L I U.(I·CK McHOSE 8< CHARLES 

DLS:wpc 

. Ii-., A / ' I' I: 1 ' 

4-t~ L~ ({,J~~ 
Dan /L. Stanfor'd / 

J ' 

,j 1 'J 1 A 



NOTICE TO BORROWER: THIS DOCUMENT CONTAINS PROVISIONS 
FOR A VARIABLE INTEREST RATE 

NOTE 

U.S. $ ______ ~2~,~2~0~0~,~0~0~0~.~0~0~ __ _ 

9037603 
Loan No. 

DATED !lUg/If r 2- /97./ 
San iego, Cafifornia 

1. PROMISE TO PAY 

AML 

GREGORY R. COX and Green Tree, Ltd., a California limited part­
nership (collectively, "Borrower") will pay Home Federal Savings 
and Loan Association, a federally chartered stock savings and 
loan association ("Lender"), or whomever Lender orders Borrower 
to pay, the Principal Amount together with interest at the rate 
specified below on the unpaid Principal Amount from the date of 
disbursement until paid. Unless this Note is otherwise endorsed, 
the date of this Note will be the date of disbursement. 

2. INTEREST 

Interest will accrue on unpaid portions of the Principal Amount 
from the date of disbursement at the annual rate (adjustable as 
described below) of 2.75 percent over the Index (defined below). 

3. INDEX 

The index ("the Index") used in computing the interest rate is 
the Monthly Weighted Average Cost of Funds for Eleventh District 
Savings an~ Loans as published by the Federal Home Loan Bank of 
San Francisco. If the Index is not published, a substantially 
similar index will be used as promulgated by the Federal Home 
Loan Bank Board or its successors. If such a similar index is 
not so promulgated by the Federal Home Loan Bank Board or its 
successor, Lender will select a substantially similar index which 
will not be within the arbitrary control of Lender. The Initial 
Index is 1.56.5 as published as of -:::r\..A,..~ 2.(., /9YS- , 1985. 
Accordingly, the Initial Interest Rate is 1i;$/J( percent. 

4. INTEREST RATE ADJUSTMENTS 

Every month on the date the payment is due, beginning one month 
after the date of disbursement, a new interest rate will be 
established by adding 2.75 percent to the then most current 
Index. However, over the term of the loan the interest rate will 
never exceed 5 percent over the Initial Interest R~e, nor will 
it ever be less than 10 percent per annum. In~~\ 

5. MONTHLY PAYMENTS )l. ),,~ 
Se~",,",,<>{;t..O ~C/. ,~C 

5.1 YEAR ONE. Beginning Getobel:' /' 1985 ~~on tinuing 
thereafter on the first day of each successive calendar month 
until and including the month which is immediately prior to the 
first anniversary of the date of disbursement, monthly payments 
in the amount of $~3. /6'1, 3/ each will be due which payments 
will be equal ,to accrued interest on the Principal Amount at the 
rate of the Initial Interest Rate. 

5.2 PAYMENT ADJUSTMENTS. Beginning on the first anniver­
sary of the date of disbursement and continuing thereafter on 
each anniversary of the date of disbursement until and including 

LCU4:1019:7/29/8: 
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the ninth anniversary of the date of disbursement, the amount of 
the monthly payment due during the successive year will be 
adjusted to be equal to the equal monthly amounts necessary to 
fully amortize the unpaid balance, including deferred interest, 
and interest on unpaid principal at the rate applicable for the 
month in which the payment adjustment is made as described in 
Paragraph 4 over the then remaining initial amortization period. 
The initial amortization period is 30 years. No annual payment 
adjustment will result in an increase or a decrease in monthly 
payments by more than 7.5 percent of monthly payments due during 
the previous 12-month period. However, the payment adjustment on 
the fifth anniversary will not be subject to this limi ta,tion. 

6. DEFERRED INTEREST 

Monthly payments may be insufficient to pay the total amount of 
the monthly accrued interest. The amount of accrued interest 
that is not paid each month is deferred interest. Any deferred 
interest will be added to the Principal Amount and will accrue 
interest at the same rate as the Principal Amount. However I at 
any time, the outstanding Principal Amount plus deferred interest 
reaches or will reach $2,773,550 with the application of the next 
payment, Borrower will pay, in addition to Borrower's regular 
monthly payment, any amount necessary to prevent further deferred 
interest from being added to the loan. 

7. MATURITY 

Any sums remaining unpaid under this Note will be due on the 
tenth anniversary of the date of disbursement. 

8. LOCATION AND APPLICATION OF PAYMENTS 

All payments. and charges are due at 625 Broadway, San Diego, 
California 92101, or such other place as Lender may designate. 
Each payment will be applied in the following order: (1) 
interest currently due; (2) deferred interest; (3) unpaid Prin­
cipal Amount; (4) late charges; (5) other charges under this 
Note. \ 

9. LATE CHARGE 

Borrower will pay a late charge of 6 percent of each installment 
not received by Lender within 10 days after it is due. The late 
charge is a reasonable estimate of the damages Lender will incur 
as result of the delinquent payment. 

10. PREPAYMENT 

Borrower will pay a prepayment penalty equal to 180 days' 
interest at the then existing interest rate on any prepayment in 
excess of the scheduled monthly payment. However, Borrower may 
prepay this Note in full or in part without incurring a prepay­
ment penalty (i) during the 60 days after the effective date of 
any payment ,adjustment on which monthly payments are increased 
over the initial monthly payment amount and (ii) during the 90 
day period immediately preceding the maturity date. Any prepay­
ment will be applied in the same manner as regular payments under 
Paragraph 8 of this Note. 

11. DEFAULT 

If Borrower fails to pay any installment when due, or if Borrower 
fails to comply with any of the agreements in this Note or in the 
Deed of Trust, or any agreement secured by the Deed of Trust 
securing the payment of this Note, the entire sum, accrued 
interest and late charges will become immediately due at Lender's 
option, and the power of sale contained in the Deed of Trust may 
then be used. 

LCU 4 : 1019 : 7/29/8:J - 2 -



12. SECURITY 

To secure the payment of this Note, Borrower is giving Lender a 
Deed of Trust. Lender has the right to accelerate the due date 
of this Note according to the following provision in the Deed of 
Trust: 

"9. Transfer of the Property; Assumption. Lender may 
declare all the sums secured by this Deed of Trust to 
be immediately due and payable if any portion of. the 
Secured Property or any interest in the Secured Pro­
perty is sold or transferred voluntarily or involun­
tarily before obtaining Lender's written approval. For 
the purposes of this provision a transfer includes, (a) 
if the Borrower includes a partnership, the termination 
of general partner's interest or the assignment or 
transfer in the aggregate of more than 50 percent of a 
general partner's interest, (b) if the Borrower 
includes a corporation, the transfer, in the aggregate 
of more than 40 percent of the corporate stock and (c) 
if the Borrower includes a trust, a transfer, in the 
aggregate, of more than 40 percent of the beneficial 
interest in the trust. 

However, written approval is not required for (a) the 
creation of a lien or encumbrance subordinate to this 
Deed of Trust which does not relate to a transfer of 
rights of occupancy in the secured Property; (b) the 
creation of a purchase money security interest for 
household appliances; (c) the transfer of title by 
devise, descent or by operation of law upon the death 
of a joint tenant; (d) the grant of a leasehold for 
three years or less which does not contain an option to 
purchase; (e) a transfer to relative resulting from the 
death of a Borrower; (f) a transfer where the spouse or 
children of Borrower become an owner of the Secured 
Property; (g) a transfer resulting from a decree of a 
dissolution of marriage, legal separation agreement, or 
from an incidental property settlement agreement, by 
which the spouse of Borrower becomes an owner of the 
Secured Property; or (h) a transfer into an inter vivos 
trust in which Borrower is and remains a beneficiary 
and which does not relate to a transfer of rights of 
occupancy in the Secured Property. 

If Lender exercises this right to accelerate, Lender 
will mail Borrower notice of acceleration at Borrower's 
addre s s according to Lender' s records. Such notice 
will provide a period of not less than 30 days from the 
date the notice is mailed within which Borrower may pay 
the sums declared due. If Borrower fails to pay such 
items before the expiration of such period, Lender may 
without further notice or demand on Borrower, use any 
remedies permitted by paragraph 13." 

13. SEVERABILITY AND USURY 

The invalidity, or unenforceability in ~articular circumstances, 
of any provision Gfthis Note shall not extend beyond such 
prOVision or such circumstances and no other provision of this 
instrument shall be affected thereby. It is the intention of the 
parties hereto to comply with applicable usury laws accordingly, 
it is agreed that notwithstanding any provisions to the contrary 
in this Note or any instrument evidencing the Indebtedness 
(defined in the Deed of Trust), in the Deed of Trust or in any of 
the documents or instruments securing payment of the Indebtedness 
or otherwise relating thereto, in no event shall this Note or ~ 
such documents require the payment or permit the collection of ,) . 
interest in excess of the maximum amount permitted by such laws. 
If any such excess of interest is contracted for, charged or 
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received, under this Note or any instrument evidencing the 
Indebtedness, under this Deed of Trust or under the terms of any 
of the other documents securing payment of the Indebtedness or 
otherwise relating thereto, or in the event the maturity of any 
of the Indebtedness is accelerated in Hhole or in part, or in the 
event that all or part of the principal or interest of the 
Indebtedness shall be prepaid, so that under any of such circum­
stances, the amount of interest contracted for, charged or 
received, under this Note or any instruments evidencing the 
Indebtedness, under the Deed of Trust or under any of the instru­
ments securing payment of the Indebtedness or otherwise relating 
thereto, on the amount of principal actually outstanding from 
time to time under this Note and other instruments evidencing the 
Indebtedness, shall exceed the maximum amount of interest 
permitted by applicable usury laws, then in any such event (a) 
the provisions of this paragraph shall govern and control, (b) 
neither Borrower nor any other person or entity now or hereafter 
liable for the payment of this Note or any i~strument evidencing 
the Indebtedness shall be obligated to pay the amount of such 
interest: to the extent that it is in excess of the maximum amount 
of interest permitted by applicable usury laws, (c) any such 
excess that may have been collected shall be either applied as a 
credit against the then unpaid principal amount hereof or 
refunded to Borrower, at the holder's option, and (d) the 
effective rate of interest shall be automatically reduced to the 
maximum lawful contract rate allowed under applicable usury laws 
as now or hereafter construed by the courts having jurisdiction 
thereof. It is further agreed that without limitation of the 
foregoing, all calculations of the rate of interest contracted 
for, charged or received under this Note, or any instrument 
evidencing the Indebtedness, under the Deed of Trust or under 
such other documents that are made for the purpose of determining 
whether such rate exceeds the maximum lawful contract rate, shall 
be made, to the extent permitted by applicable laws by 
amortizing, prorating, allocating the spreading in equal parts 
during the period of the full stated term of ~he loan evidenced 
by this Note or the instruments evidencing the Indebtedness, all 
interest at any time contracted for, charged or received from 
Borrower or! otherwise by the holder or holders hereof in connec­
tion with such loan. 

14. WAIVER OF RIGHTS 

14.1 DEMAND; NOTICE OF DISHONOR; PROTEST. Borrower waives 
the rights to require Lender to do the following: (1) demand 
payment of amount due (known as "presentment"); (2) give notice 
that amounts due have not been paid (known as "notice of dis­
honor") ; (3) obtain an official certification of nonpayment 
(known as a "protest"); (4) notice of intention to accelerate. 

Anyone else who agrees to keep the promises made in this Note, or 
who agrees to make payments to Lender if borrower fails to keep 
my promises under this Note, or who signs this Note to transfer 
it to someone else also waives there rights. These persons are 
known as "guarantors, sureties, and endorses." 

14.2 VALUATION AND APPRAISEMENT. Borrower waives all relief 
under any applicable valuation and appraisement laws. 

15. RECONVEYANCE FEES 

Borrower will pay the trustee named in the Deed of Trust, or any 
successor trustee, any partial or full reconveyance fee (s) as 
provided in the Deed of Trust. 

16. OTHER CHARGES 

If Lender (i) commences a judicial action or nonjudicial proceed- ~ 
ing on this Note or the Deed of Trust (including but not limited _ 
to judicial or trustee's power-of-sale foreclosure) with or 
without instituting litigation, to enforce any of the provision 
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of this Note, (ii) engages an attorney to appear in any judicial 
action or nonjudicial proceeding conunenced by any person con­
cerning this Note or the Deed of Trust, including but not limited 
to actions or proceedings (a) under the bankruptcy laws of the 
United States or any state, (b) for condemnation, (c) under any 
applicable Probate Code, (d) in connection with any state or 
federal tax lien or (e) involving mechanics' or materialmen's 
liens or stop notices, or (iii) engages an attorney to enforce 
the assignment of rents on property serving as security for this 
Note, Borrower will pay Lender's reasonable attorneys' fees 
(including Lender's in-house attorney's fees) and all costs and 
expenses incurred by Lender incidental to such proceeding. 

17. BALLOON PAYMENT DISCLOSURE 

This loan is payable infull at the end of 10 years. Borrower 
must repay the entire unpaid Principal Amount of the loan and 
unpaid interest then due. Lender is under no obligation to 
refinance the loan at that time. Borrower \oJill be required to 
make payment out of other assets Borrower may own, or Borrower 
will have to find a lender willing to lend it the money at the 
prevailing market rates, which may be considerably higher or 
lower than the interest rate on this loan. If Borrower 
refinances this loan at maturity with Lender, it may have to pay 
some or all closing costs normally associated with a new loan. 

18. LOAN AGREEMENT 

This Note and the 
that certain Loan 
as entered into 
evidenced hereby. 

Deed of Trust are subject to the provisions of 
Agreement dated, for reference purposes only, 
between Borrower and Lender for the loan 

19. JOIN~ AND SEVERAL LIABILITY 

If Borrower includes more than one individual or entity each such 
individual and entity will be jointly and severally liable for 
all obligations evidenced by this Note or secured by the Deed of 
Trust. \ 

20. CONTROLLING LAW 

This Note has been executed in the County of San Diego, State of 
California and shall be controlled by and interpreted according 
to the applicable laws of the State of California, except to the 
extent that applicable federal laws and regulations are in 
conflict, in which case, such applicable federal laws and regula­
tions shall control. 

Borrower: 

GREEN TREE LTD., 
a California limited partnership 

BY'p&;SfY~ 
Gcmer:al Partner 
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DEED OF TRUST, ASSIGNHEtlT dim IrO~~!f~ND SECURITY 
<to 77J5 ... 

THE STATE OF TEXAS 
RNOI, ALL HEN 

COUNTY OF TRAVIS 

GREEN TREE LTD., a California Limited Partnership and Gregory R. Cox 
(collectively, "Borrower"). for and in consideration of the Indebtedness 
described in this Deed of Trust, Assignment of Rents and Security Agreement 
("Deed of Trust"), grants, bargains, sells and conveys, in trust, unto DALE E. 
HAWLEY, of 625 Broadway, Suite 735, San Diego County, California, 92101, as 
trustee and all substitute trustees, all such trustees being collectively 
referred to as ("Trustee"), and unto his or their successors and assigns, 
forever. for the benefit of Beneficiary, HOME FEDERAL SAVINGS AND LOAN ASSO­
CIATION, a federally chartered stock savings and loan association ("Lender"), 
having its home office at 625 Broadway, San Diego, California, 92101, the 
property situated in the County of TRAVIS, STATE OF TEXAS, all as described in 
the attached Exhibit 1 incorporated into this Deed of Trust as though fully set 
forth. Thc property described in Exhibit 1 consists of a lellsehold interest 
(lithe Groundlellse") held by Green Tree Ltd. lind II reversionary fee simple 
interest held by Gregory R. Cox. 

TOGETHER \-lITH all rights, titles, interests, estates, reversions and remainders 
owned and to be owned by Borrowers in and to the above described-premises and in 
and to the properties covered hereby and all lands owned or to be owned by 
Borrowers next or adjacent to any land herein described or herein mentioned; all 
buildings and improvements now or hereafter located on the lands herein 
described or mentioned; all rights, titles and interests now owned or hereafter 
acquired by Borrowers in and to all easements, streets and rights-of-way of 
every kind and nature adjoining the said lands and all public or private utility 
connections thereto and all appurtenances, servitudes, rights, ways, privileges 
and prescriptions thereunto; all goods, equipment, fixtures, inventory, 
machinery, furniture, furnishings and other personal property that is owned or 
hereafter acquired by Borrowers and now or hereafter affixed to, or located on, 
the above described real estate and used or usable for any present or future 
operation of any -building or buildings now or hereafter affixed to, or located 
on, the above described real estate and used or usable for any present or future 
operation of any building or buildings now or hereafter located on said lands, 
including without limitation, all rights, titles and interests of Borrowers in 
and to lIny such personal property that may be subject to lIny title retention or 
security agreement superior in lien or security interest to dIe lien or security 
interest of this Deed of Trust; all rights, titles and interests of Borrowers in 
and to all titllher to be cut from the real es tate covered hereby and all minerllis 
in, nl\(lor, Inlll "pon, prodnced 11 III I tn he produced [rOlIl sllld relll elltllte; lind 
"lth"ut lllll.ltlltion of tho [oregoin!:, Ilny Ilnd 1111 rights, l"ents, rcvenucs, 
ht'nl'[ttn, ICllfH's, contrllctn, Ilccounts, general intangibles, money, instruments, 
documents, tenements, hereditaments, lind appurtenances 1I0W or hereafter owned by 
Borrowers and appertaining to, generated from, arising out of or belonging to 
the above-described properties or any part thereof (all of the foregoing being 
referred to collectively as the "Secured Property"). 

To have and to hold the Secured Property unto Trustee, his successors in 
this trust and his assigns, forever, and Borrowers do hereby bind Borrowers, 
their respective heirs, legal representatives, successors and assigns, to 
warrant and forever defend the Secured Property unto Trustee, his successors and 
assigns, forever, against the claim or claims of all persons whomsoever claiming 
or to claim the same, or any part thereof. 

This conveyance is made in trust, hm.;ever, to secure and enforce the 
payment of a promissory note (lithe Note") of even date herewith, executed by 
Borrower and payable to the order of Lender in the original principal amount of 
$2,200,000.00 bearing interest at the rate therein stated, with final maturity 
being ten years after the date of disbursement. The Note provides in effect, 
that if certain_ defaults occur, the unpaid principal thereof and all accrued 
unpaid interest may be declared due and payable, at the holder's option, prior 
to the stated maturity thereof and providing further for the payment of attor-
neys' fees and other expenses of collection under certain circumstances, and to , 
secure the performance of all covellants and agreements of Borrowers herein. 
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This Deed of Trus t shall secure. ill addi tion to the Note. all funds 
hereafter advanced by Lender to or for the benefit of Borrower. as contelllplated 
by any covenant or provision herein contained or for any other purpose. 
contemplated hereby. All of the foregoing. including all amounts payable at: the 
above stated address of Lender or at such other place as Lender may hereafter 
direc t in writing; and. unless otherwise provided in the ins trument evidencing 
the Indebtedness. shall bear interes t at the same ra te per annum as the No te 
bears. from date of accrual of the Indebtedness until paid. In addi tion. any 
and all attorneys' fees and expenses of collection payable under the terms of 
the Note shall be and constitute a part of the Indebtedness. This Deed of Trust 
shall also secure all renewals. rearrangements and extensions of any of the 
Indebtedness. 

This Deed of Trust secures. in additioll to the foregoing. all obligations 
of either Borrower under the Groundlease as \,rell as any tenant lease affecting 
the Secured Property. 

In order to better secure payment of the Indebtedness. and to secure 
performallce of Borrowers' covenants and agreements set forth herein. Borrower 
lIgrees with Lender lind with Trustee as follows: 

1. PAYHEIITS OF TilE INDEBTEDNESS. Borrower shall pay all of the Indebtedness. 
together with the interest and other appurtenant charges thereon. when the same 
shall become due. in accordance with the terms of the Note and all other instru­
ments evidencing the Indebtedness or evidencing any renewals. rearrangements or 
extensions of the same. or any part thereof. 

2. VALID TITLE AND BORROIVER'S LEGAL EXISTENCE. Gregory R. Cox represents and 
warrants that it has in its own right. good and indefeasible title in fee simple 
to the above described land subject only to the Groundlease. tenant leases and 
other items previously approved by Lender. Both Gregory R. Cox and Green Tree 
Ltd. represent and warran t tha t Green Tree Ltd. owns a valid and subsis ting 
interest as lessee under the Groundlease. that the Groundlease is in full force 
and effect. there are no defaults thereunder and no event has occurred which. 
with the passage of time and/or after notice will result in such a default. that 
the Groundlease is subject to no liens or encumbrances of any kind and is prior 
to all liens on the fee interest except those as previously approved by Lender. 
Green Tree Ltd. will perform or cause to be performed all of the covenants and 
conditions required to be performed by it under the Groundlease. will do all 
things necessary to preserve its unimpaired righ ts thereunder. and will no t 
enter into any agreement modifying or amending the Groundlease or releasing 
lessor thereunder from any obligations imposed upon it thereby. If Green Tree 
Ltd. receives a notice of default under the Groundlease it shall immediately 
cause a copy of the notice to be sent by certified United States mail to Lender. 
If BorrOl,rer fnils to perform lIny such covellnnts under either the Groulldlense or 

1111)" "theL' lease IIffecting the Secured Property. Lender will have the right. at 
its option. to perforlll such covenllnts on behalf of Borrower or to declare. with 
or without notice. all sums secured by this Deed of Trust to be immediately due 
and avail itself of any and all remedles provided in the Note or. in this Deed 
of Trust in the event of default. If Lender exercises its" option to perform 
such covenant on behalf of Borrower. Lender will be entitled to recover from 
Borrower immediately upon demand any expenses incurred or amounts advanced in 
performing such covenant(s). together with interest at the highest lawful rate 
per annum !lOW permitted by written contract under applicable law from the date 
such expense is incurred or advance is made. If Borrower fails to repay Lender 
any such expense or advance with such interest. Lender may. at its option. with 
or wi thou t notice. declare all sums secured by this Deed of Trus t to be 
immediately due and avail. itself nf any and all :-cmedies p;::ovideu in tite Hoce or 
this Deed of Trust. Borrower represents that the Secured Property is free from 
encumbrances superior to the liens and security interests hereby created. except 
those previously approved by Lender and that Borrower has full right and 
autlmrity to make this conveyance. Borrower agrees to maintain and preserve its 
legal existence and all related rights. franchises and privileges. Borrower 
shall at all times comply with and perform all obligations under any applicable 
laws. statutes. regulations or ordinances relating to the Secured Property and 
Borrower's use and operation thereof. 

3. INSURANCE. Borrower shall keep all buildings and other proper ty covered by 
this Deed of Trust insured against fire and lightning with extended coverage and 
ngaillst such other rInks as Lender Inay require. all III amounts nl'l'roved by 
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Lender no t less than 100i. a f full replacement value, such insurance to be 
written in form and with companies approved by Lender, with loss made payable to 
Lender pursuant to the Texas standard mortgagee clause, without contribution, 
and shall deliver the policies of insurance to Lender promptly as issued. Such 
policies shall provide, by way of riders, endorsements or otherwise that the 
insurance provided thereby shall not be terminated, reduced or otherwise limited 
regardless of any breach of the representations and agreements set forth therein 
and that no such policy shall be cancelled, endorsed or amended to any extent 
unless the issuer thereof shall have first given Lender at least 30 days' prior 
written notice. In case Borrower fails to furnish such policies, Lender at its 
op tion may procure such insurance a t Borrowers' expense. All renewal and 
substitute policies of insurance shall be delivered to the office of Lender, 
pre(ninms paid, at least ten (10) days before termination of the insurance 
protection replaced by such renewal or substituted poiicies. In case of loss, 
Lender, at its option, shali be entitle,l to receive and retain the proceeds of 
the inHnrance poiJ.cies, nppiyinf! the SllIlIe toward payment of the 1.llleutednefw as 
Lender shail sec fit, or at Lender's option, Lender IIrny pay the sallie over wholiy 
or in purt to llorrower for the repair of i",provements or for the erection of new 
Illlprllv~IIH~lltfl 1\\ rlll'tl\~ pine£!, or [ut' nlly otllcr pnr.por.c nntlfJfactory to Lender, 
htlt L"II.I",· nhn li lint he obligated to see to the proper nppiication of any amount 
paid over to llorrower. if Lender elects to allow payment of all or part of such 
proceeds to Borrower, such payments shall be disbursed on such terms and subject 
to such conditions as Lender may specify. Borrower agrees that regardless of 
whether any insurance proceeds payable to it are sufficient to pay the costs of· 
repair and restoration of the Secured Property, Borrower shall promptly connnence 
and carry out the repair, replacement, restoration and rebuilding of any and all 
of the Secured Property damaged or destroyed by fire or other casualty so as to 
re turn same, to the extent prac tic able • to its condition immediately prior to 
such damage to or destruction thereof. Borrower shall not permit or carryon 
any activity within or relating to the Secured Property that is prohibited by 
the terms of any insurance policy covering any part of the Secured Property. In 
the event of a foreclosure of this Deed of Trust, the purchaser of the Secured 
Property shall succeed to all the rights of Borrower, including any right to 
unearned premiums, in and to all policies of insurance assigned and delivered to 
Lender pursuant to the provisions of this Deed of Trust. Regardless of the 
types or amounts of insurance required and approved by Lender, Borrower shall 
assign and deliver to Lender all policies of insurance that insure against any 
loss or damage to the Secured Property, as Collateral and further security for 
the payment of the Indebtedness. Borrower shall also obtain and maintain in 
force and effect such liability and other insurance policies and protection as 
Lender may from time to time specify. 

4. TAJeES AND ASSESSHENTS. Borrower shall pay all taxes and assessmen ts 
ngainst the Secured property, including, ,dthout limitation, all taxes in lieu 
,,( a,l valort'ln tIlXl'S, as the same become dne and payable. In the event of the 
l':h'tln~,' nftl'r ,Int,· of thI .. Dee,l of Trnst of any iaw by the State of Texas 
deducting from the mortgaged property for the purposes of taxation any lien 
thereon, or changing in any way the laws now in force for the taxation of 
mortgages, deeds of trust, or Indebtedness secured thereby, for State or local 
purposes, or the manner of the operation of any such taxes so as to affect the 
interest of Lender, then and in such event, Borrower shall bear and pay the full 
amount of such taxeS. If Borrower fails to pay any such taxes and assessments, 
including, without limitation, taxes in lieu of ad valorem taxes and taxes 
against this Deed of Trust or the Indebtedness secured hereby, Lender may pay 
the same, together with all costs and penalties thereon, at Borrower's expense; 
however, if for any reason payment by Borrower of any such new or additional 
taxes would be unlawful or constitute usury or render the Indebtedness wholly or 
partially usurions under any of the terms or provisions of the Note or this Deed 
of Trust, or otl~rwise, Lender may, at its option, declare the Indebtedness with 
all accrued interest thereon to be immediately due and payable, or Lender may, 
at its option, pay the amount or portion of such taxes as renders the Indebted­
ness unlawful or usurious, in which event Borrower shall concurrently therewith 
pay the remaining lawful and nonusurious portion or balance of said taxes. 
Notwithstanding the proviSions of this Paragraph 4, Borrower may, in good faith 
contest the validity or amount of any tax or assessment provided it gives Lender 
notice of such contest and posts adequate surety as required by law. 

5. CONDEMNATIO~. All judgments, decrees and awards or payment for injury or 
damage to the Secured Property, and all awards pursuant to proceedings for 
condemnation thereof, including interest thereon, are hereby assigned in their 
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entirety to Lender, who shall apply the same first to reimbursement of all costs 
and expenses incurred by Lender in connection with such condemnation proceeding 
and the balance to the Indebtedness in such manner as Lender may elect; and 
Lender is hereby authorized, in the name of Borrower, to execute and deliver 
valid acquittances for, and to appeal from, any such award, judgment or decree. 
If Lender elects,to allow a portion of the proceeds of any condemnation proceed­
ing to be paid to Borrower to be used in rebuilding, restoration or repair of 
the Secured Property, then the disbursement of such proceeds shall be on such 
terms and subject to such conditions as Lender may specify. Borrower shall 
promptly notify Lender of the institution or threatened institution of any 
proceeding for the condemnation of any of the Secured Property. Lender shall 
have the right to participate in any such condemnation proceeding. 

6. DEfENSE OF TITLE. If while this trust is in force the title of Borrower to 
the Secured Property, or any part thereof, shall be endangered or shall be 
a t tacked direc tly or ind irec tly, Borrower hereby authorizes Lemler, at 
Borrower's expense, to take all necessary and proper steps for the defense of 
said title, including the employment of counsel, the prosecution or defense of 
litigation, and the compromise or discharge of claims made against said title. 

7. CUSTS ANI) EXI'ENSES. Ail costs and expenses incun;ed in performing and 
complying with the provisions of this Deed of Trust shall be promptly paid by 
Borrower. If Lender pays out any money chargeable to Borrower, or subject to 
reimbursement by Borrower under the terms of this Deed of Trust, Borrower shall 
repay the same to Lender immediately at the place where the Note or other 
Indebtedness secured by this Deed of Trust is payable, together with interest 
thereon at the lesser of (i) the then effective rate of interest under the Note 
or (ii) the maximum lawful rate of interest permitted by applicable law to be 
charged to and paid by Borrower from and after the date of Lender's making such 
payment. The sum of each such payment (together with interest) shall be added 
to the Indebtedness hereby secured and thereafter shall form a part of the same; 
and it shall be secured by this Deed of Trust and by subrogation to all the 
rights of the person, corporation, or body politic receiving such payment. 

8. NAINTENANCE. Borrower shall keep every part of the Secured Property in 
firstclass condition and representing a first-class appearance, make promptly 
all repairs, renewals and replacements necessary to such end, prevent waste to 
any part of the Secured Property, and do promptly all else necessary to such 
end; and Borrower shall discharge all claims for labor performed and material 
furnished therefor, and shall not suffer any lien of mechanics or materialmen 
therefor to attach to any part of the Secured Property. However, Borrower may 
in good faith contest the validity of any mechanics' or materialmen's lien if it 
posts adequate security for such contest. Borrower shall guard every part of 
the Secured Property from removal, destruction and damage, and shall not do or 
suffer to be done nny act whereby the value of any part of the Secured Property 
may 1", l1'l1sI'n,',\. No huilding or other property no\. or hereafter covered by the 
Uen of thls Deed of Trnst shull be removed, demolished or materially ultered or 
enlarged, nor shall any new building be constructed, without the prior written 
consent of Lender. Lender and its agents or representatives shall have access 
to the Secured Property at, all reasonable times in order to inspect same and 
verify Borrower's compliance with its obligations under this Deed of Trust. 
Borrower shall not, without prior written approval of Lender (which will not be 
unreasonably withheld), grant, conveyor otherwise create or permit to be 
created, any type mortgage, line, security interest or other encumbrance on any 
of the Secured Property, regardless whether same shall be inferior and subordi­
nate to the liens and security interests of Lender in and to the Secured 
Property. 

9. TRAl'iSfEP. OF TilE PROPERTY; ASSUHPTION. Lender may declare <ill Lite sums 
secured by this Deed of Trust to be immediately due and payable if any portion 
of the Secured Property or any interest in the Secured Property is sold or 
transferred voluntarily or involuntarily before obtaining Lender's written 
approval. ' For the purposes of this provision a transfer includes, (a) if the 
Borrower includes a partnership, the termination of general partner's interest 
or the assignment or transfer in the aggregate of more than SO percent of a 
general partner's interest, (b) if the Borrower includes a corporation, the 
transfer, in the aggregate of more than llO percent of the corporate stock and 
(c) if the Ilorrower includes a trus t, a transfer, in the aggregate, of more than 
40 percent of the beneficial interest in the trust. 
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However, written approval is not requlred for (a) the creation of a lien or 
encumbrance subordinate to this Deed of Trust which does not relate to a trans­
fer of rights of occupancy in the Secured Property; (b) the creation of a 
purchase money security interest for household appliances; (c) the transfer of 
title by devise, descent or by operation of law upon the death of a joint 
tenant; (d) the grant of a leasehold for three years or less whlch does not 
contain an option to purchase; (e) a transfer to a relative resulting from the 
death of a Borrower; (f) a transfer where the spouse or children of Borrower 
become nn owner of the Secured Property; (g) a transfer resulting from a decree 
of a dissolution of marriage, legal separation agreement, or from an incidental 
property settlement agreement, by which the spouse of Borrower becomes an owner 
of the Secured Property or (h) a transfer into an inter vivos trust in which 
Borrower is and remains a beneficiary and which does not relate to a transfer of 
rights of occupancy in the Secured Property. 

If Lender exercises thls righ t to accelerate, Lender will mail Borrower no tice 
of acceleration at Borrower's address according to Lender's records. Such 
notice will provide a period of not less than 30 days from the date the notice 
ill mailed within which llorrower may I'ny the sums declared due. If llorrower 
(II lIn tll 1'1'), nudl .I tpu", !>efore the oxpiL"atloll of such period, Lellder may without 
further llotice or dema",l Oll llorrower, use allY remedies permitted by paragraph 
13." 

10. ACCELERATION OF INDEBTEDNESS. If Borrower defaults in the prompt paymen t, 
when due, of the Indebtedness secured hereby, or any part thereof, or fails to 
keep and perform any of the covenants or agreements contained herein or in any 
other document securing payment of the Indebtedness secured hereby, or, if 
Borrower or any person liable for the Indebtedness, or any part thereof, files a 
voluntary petition in bankruptcy or for corporate reorganization, makes an 
assignment for the benefit of any creditor, or is adjudicated a bankrupt or 
insolvent, or if the Secured Property or any property owned by a person liable 
for the Indebtedness is placed under control or in the custody of any court of 
receiver, or if Borrower abandons any of the Secured Property, then, in any such 
event, Lender may after giving Borrower 15 days written notice of Lender's 
intent to do so, (and if Borrower fails to cure such default within such 15-day 
period) but without any other demand, notice or presentment, or notice of 
intention to accelerate, declare the entire unpaid Indebtedness immediately due 
and payable. 

11. SURVIVAL; RELEASE. All of the covenants and agreements of Borrower set 
forth herein shall survive the execution and delivery of this document and shall 
continue in force until the Indebtedness is paid in full. Accordingly, if 
Borrower performs faithfully each and all of the covenants and agreements herein 
contained, then, and then only, this conveyance sl~ll become null and void and 
shall be relea!led in due form, UpOll Borrower's written request and at Borrower's 
l'''I'''''''''' llthrrwisc it shall remain ill full force and effect. No release of 
this conveYllnce or the llen thex:eof shall be valid unless executed by Lender. 

12. SUBSTITUTION OF TRUSTEE. If the Trus tee named herein dies or becomes 
disqualified from acting in the execution of this Trust, or fails or refuses to 
execu te the same when requested by Lender so to do, or if, for any reason, 
Lender prefers to appoint a substitute trustee to act instead of the Trustee 
named herein, Lender shall have full power to appoint, at any time by written 
instrument, a substitute trustee, and, if necessary, several substitute trustees 
in succession, who shall succeed to all the estate, rights, powers and duties of 
Trustee named herein, and no notice of such appointment need be given to 
Borrower or to any other person or filed for record in any public office. Such 
appointment may be executed by any authorized agent of Lender; and if Lender be 
a corporation and such appOintment be executed in its behalf by any officer of 
such corporation, such appointment shall be conclusively presumed to be executed 
with authority and shall be valid and sufficient without proof of any action by 
the board of directors or any superior officer. of the corporation. Borrower 
ratifies and confirms any and all acts that Trustee, or his successor or succes­
sors in this trust, shall do lawfully by virtue hereof. Borrower hereby agrees, 
on behalf of Borrowers and of llorrower respective heirs, legal representatives, 
successors and assigns, that the recitals contained in any deed or deeds or 
other instrument executed in due form by any Trustee or substitute trustee, 
acting under the provisions of this Deed of Trust, shall be px:ima facie evidence 
of the fac ts rec ited, and tha t it shall no t be necessary to prove in any court, 
otherwise than by such recitals, the existence of the [acts essential to 
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authorize the execution and delivery of such deed or deeds or other instrument 
and the passing of title thereby, and all prerequisites and requirements of any 
sale or sales shall be conclusively presumed to have been performed, and all 
persons subsequently dealing with the Secured Property purported to be conveyed 
by such deed or deeds or other instrument, including without limitation, the 
purchaser or purchasers thereof, shall be fully protected in relying upon the 
truthfulness of such recitals. 

13. FORECLOSURE. Borrower hereby authorizes and empowers Trustee, at the 
request of Lender, at any time when Borrower shall be in default in the perfor­
mance of any provision under this Deed of Trust, to sell the Secured Property at 
public sale to the highes t bidder, for cash, a t the door of the County Court­
house of the county in Texas in which the Secured Property or any part thereof 
is situated, as herein described, between the hours of 10:UO a.m. and 4:UU p.m. 
of the firs t Tuesday of any month, after advertising the time, place and terms 
of said sale, and the Secured Property to be sold, by posting (or by having some 
person or persons acting for him post), for at least twenty-one (21) days 
preceding the date of the sale, written or printed notice of the proposed sale 
n t the Courthouse door of said county in which the sale is to be made, and by 
fllJng H copy of RHid notice with the coullty or connties in which the Secured 
Property is 10CII ted, and if such property is in more than one county, one such 
notice of sale shall be posted at the Courthouse door of each county in which 
part of such property is situated and such property may be sold at the court­
house door of anyone of such counties, and the notice so posted shall designate" 
in which county such property shall be sold: in addition to such posting and 
filing of notice, the holder of the Indebtedness hereby secured shall at least 
twenty-one (21) days preceding the date of sale serve written or printed notice 
of the proposed sale by certified mail on Borrower and on each other debtor, if 
any, obligated to pay the Indebtedness hereby secured according to records of 
such holder. Service of such notice shall be completed upon deposit of the 
notice, enclosed in a postpaid wrapper, properly addressed to Borrower and such 
other debtors at their most recent address or addresses as shown by the records 
of the holder of the Indebtedness hereby secured, in a post office or official 
depository under the care and custody of the United States Postal Service. The 
affidavit of any person having knowledge of the facts to the effect that such 
service was completed shall be prima facie evidence of the fact of service. 
Borrower hereby designates as their address for the purposes of such notice, the 
address set out below opposite their signatures, and agree that such address 
shall be changed only be depositing notice of such change, enclosed in a post­
paid wrapper, in a post office "on official certified mail postage prepaid, 
return receipt requested, addressed to Lender at the address for Lender set out 
herein (or to such other address as Lender may have designated by notice given 
as above prOVided to Borrowers and such other debtors), any such notice of 
change of address of Borrower or other debtors, any such notice of change of 
nddr(,Ml of Borrow('r or other debtors shall be effective upon receipt by Lender. 
AII\' clIlI\lR(' of nddrt'Hs of L"lltler shllll he effective three (3) business days after 
dei.,,!'lt thereof in the above described manner in the care and custody of the 
United States Postal Service. Borrower hereby authorizes and empowers Trustee, 
and each and all of his successors in this trust, to sell the Secured Property, 
or any interest or estate in the Secured Property (including without limitation 
the fee interest or the Groundlease) together or in lots or parcels, as such 
Trustee shall deem expedient, and to execute and deliver to the purchaser or 
purchasers of the Secured Property good and sufficient deed or deeds of convey­
ance thereof and bills of sale with covenants of general warranty binding on 
Borrower and Borrowers respective heirs, legal representatives, SUccessors and 
assigns. The Trustee making such sale shall receive the proceeds thereof and 
shall apply the same as follows: (i) he shall pay the reasonable expense of 
executing this trust, including a reasonable cOlI'Jnission to himself; (ii) after 
paying such expenses, he shall pay so far as may be possible the Indebtedness 
hereby secured, discharging first that portion of said indebtedness arising 
under the covenants or agreements herein contained and not evidenced by the 
Note; (iii) he shall pay the residue, if any, to Borrower, its respective heirs, 
legal representatives, successors or assigns. Payment of the purchase price to 
Trustee shall satisfy the obligation of the purchaser at such sale therefor, and 
he shall not be bound to look after the application thereof. 

13.1 If default be made in the payment of allY installment of the Note or 
other Indebtedness secured by this Deed uf Trust, or in the observance or 
performance of any provision in this Deed of Trust, the holder of the Indebted­
ness or any part thereof under \I/hich such default occurs shall after giving 
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Borrower 15 days notice of such default (and norrower not having cured such 
default within such IS-day period) have the optIon to proceed with foreclosure 
in satisfaction of such item either through the courts or by directIng Trustee 
or his successors in trust to proceed as if under a full foreclosure, conducting 
the sale as herein provided, and without declaring the whole Indebtedness due, 
and provided that if sale is made because of default of an installment or a part 
of an ins tallment, such sale may be made subj ec t to the unmatured part of the 
Note or other Indebtedness secured by this Deed of Trust; and it is agreed that 
such sale, if so made, shall not in any manner affect the unmatured portion of 
the Indebtedness, but as to such unmatured portion of the Indebtedness, this 
Deed of Trust shall remain in full force and effect just as though no sale had 
been made under the provisions of this paragraph. It is further agreed that 
several sales Dlay be made hereunder without exhausting the right of sale for any 
unmatured portion of said indebtedness, it being the intention of the parties 
hereto to provide for a foreclosure and sale of the security for any matured 
portion of the Indebtedness without exhausting the power to foreclose and to 
sell the security for any other portion of the Indebtedness whether matured at 
the time or subsequently maturing. It is agreed that an assignee holding any 
installment or part of any installment of the Note or other Indebtedness secured 
hert-hy n1ln11 have the nU"'e powers uS hereby conferred on the holder of the 
Indebtedl"'ss to proceed wIth foreclosure on a matured insta1llllent or install­
ments, and also to request Trustee or successors in trust to sell the Secured 
Property or any part thereof; but if an assignee forecloses or causes a sale to 
be made to satisfy any installment, part of an installment, or installments, 
then such foreclosure or sale shall be made subject to all of the terms and 
provisions hereof with respect to the unmatured part of the Note and other 
Indebtedness secured hereby owned by the then holder of such Indebtedness. 

13.2 The purchaser a t any trus tee's or foreclosure sale hereunder may 
disaffirm any easement granted, or rental or lease contract made, in violation 
of any provision of this Deed of Trust, and may take immediate possession of the 
Secured Property free from, and despite the terms of, such grant of easement and 
rental or lease contract. 

13.3 Lender may bid and being the highest bidder therefor, become the 
purchaser of any or all of the Secured Property at any trustee's or foreclosure 
sale hereunder and shall have the right to credit the amount of the bId upon the 
amount of the Indebtedness owing to Lender, in lieu of cash payment. 

13.4 If there is a 'frustee's sale hereunder, and, if at the time of such 
sale, Borrower, or its heirs, legal representatives, successors or assigns, is 
occupying the Secured Property so sold, each and all shall immediately become 
the tenant of the purchaser at such sale, which tenancy shall be a tenancy from 
day to day, terminable at the will of either tenant or landlord, at a reasonable 
rentn1 per day based upon the value of said property, such rental to be due 
dni1y tll the pllrchaser. An action of forcible detainer and/or any other legal 
proceedings shall lie if the tennnt holds over after a demand in writing for 
possession of said property; and this agreement and the Trustee's deed shall 
constitute a lease and agreement under which the tenant's possession, each and 
all, arose and continued. 

14. RENTS i ISSUES i PROFITS. Borrower absolu tely and irrevocably assigns to 
Lender all of Borrower's rights, title and interest in and to all sums ("Rents") 
tha t become due under any and each oil, gas, mineral or other lease, rental 
contract or easement contract (liThe Leases") pertaining to all or any part of 
the Secured Property, and when rece i ved to apply the same on the Indebtedness. 
No demand for, and no receipt or application of, any such sum shall be deemed to 
minimize, subordinate or affect in any way the lien, security interest or rights 
hereunder of Lender, or any rights of a purchaser of the Secured Property at a 
trus tee's or foreclosure sale hereunder, as ago ins t the person from whom such 
sum was demanded or received, or his legal representatives, successors or 
assigns, or anyone claiming under such Lease. 

14.1 Until such demand is made, Borrower is au thorized to collec t, or 
continue collecting, the Rents, but such privilege to collect or continue 
collecting, as aforesaid by the lender sllall not operate to permit the 
collection by borrower, its successors or assigns, (and Borrower covenants that 
Borrower will Ilot collect, demand or receive) any installment of rent in advance 
of the date prescribed ill the Leases for the payment thereof. 
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14.2 The authority and power of Lender to collect the Rents, as set forth 
herein, may be exercised and the Rents collected with or without the taking of 
possession of the secured Property, or any part thereof, and without the neces­
sity of (but nothing herein contained shall be construed to prohibit) Lender 
instituting foreclosure under its Deed of Trust, and an action upon its Note or 
any action upon this Assignment directly against the tenants under said Leases. 

14.3 In furtherance of this Assignment, Borrower authorizes Lender, 
through its employees, agents, or representatives, at the option of Lender, upon 
the occurrence of any default, to enter upon the secured Property and to 
collect, in the name of Borrower or in its own name as Lender, the Rents accrued 
but unpaid and in arrears at the date of such default, as well as the Rents 
thereafter accruing and becoming payable during the period this Assignment is 
operative; and to this end, Borrower further agrees to cooperate and assist the 
Lender, its employees, agents or representatives in all reasonable ways with 
collection of the Rents. 

14.4 Borrower authorizes (but nothing herein shall all be deemed to 
require or obligate) the Lender upon such entry, to take over and assume the 
11lnungf'l1H'ut. "l'erlltiou Hu,l mniuteu,1uce of the secured property aud to perform all 
acts UeCe6!lllry aud proper in its sole discretion and to expend such sunls as may 
be necessary in connection therewith, including the authority to effect new 
leases, to cancel or surrender existing leases, to alter or amend the terms of 
exis ting leases, to renew existing leases, or to make concessions to tenants, 
Borrower hereby releasing all claims against Lender arising out of such manage­
ment, operation and maintenance, excepting the liability of the Lender to 
account as hereinafter set forth. 

14.5 This Assignment is given as additional security for the performance 
of each and all of the obligations and covenants of the Note, this Deed of Trust 
together with any renewal, extension or modification thereof. 

1l •• 6 Lender shall, after payment of all proper charges and expenses, 
including reasonable compensation to such agents, employees or representatives 
as shall be selected or employed, and after the accumulation of a reasonable 
reserve to meet taxes, assessments, utility rents, and fire and ability insur­
ance in requisite amounts, credit the net amount of income received by it by 
virtue of this Assignment to any amounts due and owing of it by Borrower under 
the terms of the Note and the Deed of Trust, but the manner of the application 
of such net income and what items shall be credited, shall be determined in the 
sole discretion of Lender. 

It •. 7 Borrower warrants that at the time of the execution and delivery of 
this Deed of Trust, there has been no antIcipation or prepayment of any Rents by 
auy of the tenants occupying the Secured Property uuder the Leases. 

11 •• 11 Neither Borrower "or its SllCCef1"Ors or assigus, shall have the right, 
power or authority to (and Borrower covenants that it shall not) alter, modify 
or alllend the terms or conditions of any of the Leases in any particular what­
soever except in the ordinary course of business, without first obtaining the 
consent in writing of Lender to such alteration, modification or amendment. 

14.9 Nothing herein contained shall be construed as making Lender a 
mortgagee in possession, nor shall Lender be liable for laches, or failure to 
collect said Rents, and it is understood that Lender is to account only for such 
sums as are actually c~llected. 

14.10 Borrower covenants that no tenant need determine whether or not a 
default has occurred making this ASSignment operative, but shall pay over the 
Rents to Lender upon notice from it to do so and upon so doing shall be relieved 
from lIability therefor, Borrower in all respects. 

14.11 Borrower will keep, observe and perform all of the covenants on the 
part of the lessor to be kept, observed and performed under any of the Leases. 
If Borrower fails to keep, observe and perform any such covenant, Lender shall 
have the right, at its option, to keep observe and perform such covenant on 
behalf of lJorrower or to declare, with or without notice, all sums secured by 
this Deed of Trust to be immediately due and payable and avail itself of any and 
all remedies provided for in the Note or the Deed of Trust in the event of 
default. If Lender exercises its option to keep, observe or perform any of 
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lessor's obligations under any of the Leases, it shall be entitled to recover 
from llorrower inunediately upon demand any expenses incurred or amounts advanced 
in performing such covenants, together with interest at the highest lawful rate 
per annum now permitted by written contrnct under applicable law trom the date 
of such advance. Should Borrower fail to repay Lender any such expenses or 
advances as herein provided, Lender may at its option, with or without notice, 
declare all sums secured by this Deed of Trust to be immedIately due and payable 
and avail itself ot any and all remedies provided for herein in the event of 
default. 

14.12 Neither the existence of this Assigllmellt, nor the exercise of its 
privilege to collec t Rents, shall be COliS trued as a waiver by Lender. or its 
successors and assiglls, of the right to ellforce payment of the Note in strict 
accordance with its terms and provisions and those of this Deed of Trust. 

15. PARTIAL RELEASE. AllY part of the Secured Property may be released by 
Lellder without affecting the lien, security interest and rights hereof against 
the remainder. The lien, security illterest and rights hereby granted shall 1I0t 
affect or be affected by allY other security taken for the Indebtedness or any 
I'lIrt thereof. The takillg of additiollal security, or the extensioll or renewal of 
tho 11l,[ehte'[lIesfl or lilly I'"rt thereof, shall at 110 time release or impair the 
lille, security illterest alld rights grail ted hereby, or affect the liability of 
any endorser, guarantor or sure ty, or improve the right of any j ullior lien­
holder; and this Deed of Trust, as well as any instrument given to secure any. 
renewal or extension of the Indebtedness, or any part thereof, shall be and 
remain a first and prior lien and security interest on all of the Secured 
Property not expressly released, until the Indebtedlless is completely paid. 

16. SEVERABILITY AND USURY. The invalidity, or unenforceability in particular 
circums tances, of any provision of this Deed of Trus t shall not extend beyond 
such provision or such circumstances and no other provision of this instrument 
shall be affected thereby. It is the intention of the parties hereto to comply 
with applicable usury laws; accordingly, it is agreed that notwithstanding any 
provisions to the cOlltrary in the Note or any illstrument evidencing the Indebt­
edlless, in this Deed of Trust or in any of the documents or instruments securing 
payment of the Indebtedness or otherwise relating thereto, in no event shall the 
Note or such documents require the payment or permit the collection of interest 
in excess of the maximUln amount permit ted by such laws. If allY such excess of 
interest is contracted for, charged or received, under the Note or any instru­
ment evidencing the Indebtedlless, ·ullder this Deed of Trust or under the terms of 
any of the other documents securing payment of the Indebtedness or otherwise 
relating thereto, or ill the event the maturity of any of the Indebtedness is 
accelera ted in whole or ill part, or in the event tha t all or part of the 
principlll or interest of the Illdebtedness shall be prepllid, so that under any of 
such circulIIstances, the alUoullt of illterest contracted for, charged or received, 
'"1<"". tho Noto or lll'~· ill9 t rnm!!11 tR evidellcillg the Illdeb tedlless, tlllder this Deed 
,,( T ... It't <'l" 1111.[ .. ," III')· or tho illlltrumelltR securillg paymellt of the Illdebtedness or 
otherulse relatlllg thereto, 011 the alllount of principal actually outstalldillg from 
time to time under the Note alld other instruments evidencing the Indebtedness, 
shall exceed the maximum amoullt of interest permitted by applicable usury laws, 
thell in any such event (a) the provisions of this paragraph shall govern alld 
control, (b) neither Borrower nor any other person or elltity now or hereafter 
liable for the payment of the Note or any instrument eVidencing the Illdebtedness 
shall be obligated to pay the amount of interest permitted by applicable usury 
laws, (c) any such excess tha t may have been collec ted shall be either applied 
as a credit against the then unpaid principal amount hereof or refunded to 
Borrower, at the holder's option, and (d) the effective rate of interest shall 
be automatically reduced to the maximum lawful contract rate allowed under 
applicable usury laws as now or hereafter construed by the courts having juris­
diction thereof. It is further agreed that without limitation of the foregoing, 
all calculations of the rate of interest contracted for, charged or received 
under the Note, or any instrument evidencing the Indebtedness, under this Deed 
of Trust 'or under such other documents that are made for the purpose of 
determining whether such rate exceeds the maximum lawful contract rate, shall be 
made, to the extent permitted by applicable laws by amortizing, prorating, 
allocating and spreading in equal parts during the period of the full stated 
term of the loan evidellced by the Note or the instruments evidencing the Indebt­
edness, all interest at any time contracted for, charged or received from 
Borrower or otherwise by the hoider or holders hereof in connection with such 
loan. 
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17. IIAIVER. Ilorrower, or Ilorrower t s heirs, legal representatives, successors 
or assigns, shall not have or assert, and does hereby waive, any right, under 
any statute or rule of law pertaining to the marshaling of assets, a sale in 
inverse order of alienation, the exemption of homestead, the administration of 
estates of decedents, or other matters lvhatever, to defeat, reduce or affect the 
lien, security'interest and rights of Lender, under the terms of this Deed of 
Trust, to a sale of the Secured Property for the collection of the Indebtedness 
(without any prior or different resort for collection), or the right of Lender, 
under the terms of this Deed of Trust, to the payment of the Indebtedness out of 
the proceeds of sale of the Secured Property in preference to every other person 
and claimant whatever (only reasonable expenses as aforesaid being first 
deducted). 

18. NO HAIVER. It is expressly agreed that (i) no waiver of any default on the 
part of Borrower or breach of any of the provisions of this Deed of Trust shall 
be considered a waiver of any other or subsequent default or breach, and no 
delay or omission in exercising or enforcing the rights and powers herein 
granted shall be construed as a waiver of such rights and powers, and likewise 
no exercise or enforcement of any rights or powers hereunder shall be heid to 
('XllllltHt Ullch rIghttl lIud IlOwl'rll, nud ('vet-y fluch rir,ht lllill power lIIay be exercised 
frulII t lllle tll tillle; (ii) any fllilure by Lender to iusist upon the strict perfor­
mance by Borrower of any of the tenns and provisions hereof shall not be deemed 
to be a waiver of any of the terms and provisions hereof, and Lender, notwith­
standing any such failure, shall have the right thereafter to insist upon the 
strict performance by Borrower of any and all of the terms and provisions of 
this Deed of Trust; (iii) neither Borrower nor any other person now or hereafter 
obligated for' the payment of the whole or any part of the Indebtedness shall be 
relieved of such obliga tion by reason of the failure of Lender or Trustee to 
comply with any request of Borrower, or of any other person so obligated, to 
take action to foreclose this Deed of Trust or otherwise enforce any of the 
provisions of this Deed of Trust or of any obligations secured by this Deed of 
Trust, or by reason of the release regardless of consideration, of the whole or 
any part of tl~ security held for said indebtedness, or by reason of the subor­
dination in whole or in part by Lender of the lien, security interest or rights 
evidenced hereby, or by reason of any agreement or stipulation with any subse­
quent olmer or owners of the Secured Property extending the time of payment or 
modifying the terms of said indebtedness or this Deed of Trust without first 
having obtained the consent of Borrowers or such other person, and, in the 
latter event. Borrower and all such other persons shall continue liable to make 
such payments according to the terms of any such agreement of extension or 
modification unless expressly released and discharged in writing by Lender; (iv) 
regardless of consideration, and without the necessity for any notice to or 
consent by the holder of any subordina te lien or sectlrity interes t on the 
Secured Property, Lender IIIny release the obligation of anyone at any tilne liable 
[or lilly o[ tho lndohtednells or any part of the security held [or the Indebted-
1Il'!ltl alld 1I11lV extl'ud tht] t,il1l(t lI( JlHyl1lellt ur otltorulse IIIlH..Iify the terms uf snid 
ludl'htl'<hll'''~ HlId/L1r this Deed of Trust l~ithout, as to the security for the 
J:elllainder thereof, in anywise impairing or affecting the lien or security 
interest of this Deed of Trust or the priority of such lien or security 
tnterest, as security for the payment of the Indebtedness as it may be so 
extended or modified, over any subordinate lien or security interest; (v) the 
holder of any subordinate lien or security interest shall have no right to 
terminate any lease affecting the Secured Property whether or not such lease be 
E:ubordinate to this Deed of Trust; and (vi) Lender may resort for the payment of 
the Indebtedness to any security therefor held by Lender in such order and 
~anner as Lender may elect. 

19. UNSECURED INDEBTEDNESS. If any portion of the Indebtedness is not, for any 
reason whatsoever, secured by this Deed of Trust on the Secured Property, the 
full amount of all payments made on the Indebtedness shall first be applied to 
such unsecured portion of the Indebtedness until the same has been fully paid. 

20. SUIlROGATION. To the extent that proceeds of the Note are used to pay any 
prior Indebtedness secured by an outs tanding lien, security interes t, charge or 
prior encumbrance against the Secured Property, such proceeds have been advanced 
by Lender at Ilorrower t s request; and Lender shall be subrogated to any and all 
rights, powers, equities, liens and security interests owned or granted by any 
owner or holder of such prior Indebtedness, irrespective of whether said 
security interests, liens, charges or encumbrances are released of record. 
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21. ADDITIotlAL SECURITY. To further secure the Indebtedness, Ilorrowers hereby 
grant a security interest to lender in and to all personal property hereinabove 
described (all of such personal property and the proceeds is collectively 
referred to as the "Collateral", but the mention of proceeds of Collateral shall 
not be construed as an authorization for the sale or surrender by Borrowers of 
Collateral. The term "Collateral" shall be included in the term "Secured 
Property"). This document shall constitute a security agreement as well as a 
mortgage and deed of trust. The following applies with respect to Collateral: 

21.1 In addition to and cumulative of any other remedies granted in this 
Deed of Trus t to Lender, Lender may, upon default hereunder, proceed under 
Chapter 9 of the Texas Business and Commerce Code as now adopted and existing 
and as it may hereafter be amended or succeeded ("Uniform Commercial Code ") as 
to all or any part of the Collateral and shall have and may exercise with 
respect to all or any part of the Collateral all of the rights. remedies and 
powers of a secured party under the Uniform Cotn'llercial Code, including, without 
limi tation. the righ t and power to repossess, re tain and to sell, at public or 
private sale or sales, or otherwise dispose of, lease or utilize the Collateral 
or any pnrt thereof nnd to dispoRe of the proceeds in nny Illnllller anthorized or 
",-nil I ttetl IIwl<, I' the I1l'l'lleLlble I'rllvlnJ.onn of the lhllfortll COllllllercinl eode, and to 
111'I'1y the proceeuB thereof townru pnYlllent of Lender's reasonable attorneys' fees 
and other expenses and costs of pursuing, searching for, receiving, taking, 
keeping. storing, advertising. and selling the, Collateral thereby incurred by 
Lender, and toward payment of the Indebtedness in such order and manner as 
lender may elect consistent with the provisions of the Uniform Commercial Code. 
Nothing in this paragraph (21) shall be construed to impair or limit any other 
rigllt or power to which Lender may be entitled at law or in equity. 

21.2 Among the rights of Lender upon default and acceleration of the 
Indebtedness pursuant to the prOVisions hereof, and without limitation. Lender 
shall have the right (but not the obligation), without being deemed guilty of 
trespass and without liability for damages thereby occasioned, (i) to enter upon 
any premises where said Collateral may be situated and take possession of the 
Collateral. OF render it unusable, or dispose of the Collateral on Borrower's 
premises, and Borrower agrees not to resist or to interfere, and (ii) to take 
any action deemed necessary or appropriate or desirable by Lender at Lender's 
option and in its discretion, to repair, refurbish or otherwise prepare the 
Collateral for sale, lease or other use or disposition as herein authorized. 
Lender may at Lender's discretion require Borrower to assemble the Collateral 
and make it available to Lender at a place designated by Lender that is 
reasonably convenient to both parties. 

21.3 Lender shall give Borrower notice, by certified mail, postage prepaid, 
of the time and place of any public sale of any of the collateral or of the time 
nfter \.·hich nny private !'1<lle or other intended disposition thereof is to be made 
h\' ""nd lll~ nC.t.i'"l' to lJon:ol.er at the addresses of lJorrower set out belolY oppo­
s.lte their signatures at least five (5) days before the time of the sale or 
other disposition, which provisions for notice Borrower and Lender agree are 
reasonable; provided, however, that nothing herein shall preclude Lender from 
proceeding as to both real and personal property in accordance with Lender's 
rights and remedies in respect to real property as provided in the Uniform 
Commercial Code, and without any notice to Borrower except for the notices 
provided for in paragraph (13) hereof. 

21.4 To the extent such may now or hereafter be permitted under 'fexas law, 
Lender is authorized to execute and file financing statements and continuation 
s ta tements under the Uniform Commercial Code wi th respec t to the Collateral 
without joinder of Borrower in such execution or filing. Borzower shall execute 
and deliver to Lender such finanCing statements, continuation statements and 
other documents relating to the collateral as Lender may reasonably request from 
time to time to preserve and maintain the priority of the security interest 
created by this Deed of Trust and shall pay to Lender on demand any expenses and 
attorneys ,. fees incurred by Lender in connec ticn with the pre para ticn, 
execution, and filing of this Deed of Trust and of any financing statements or 
other documents necessary or desirable to continue or confirm Lenderls security 
in terest, or any modification thereof. This document, and any carbon, photo­
grapllic or other reproduction of this document may be filed by Lender and shall 
be sufficient as a financing statement. Allor part of the Collateral is or is 
to become fixtnres on the real estate constituting a portion of the Secured 
Property, but this statement shall not impair or limit the effectiveness of this 
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document as a Recurit}' ngreement or flnnnclng stntement [or other pur.poses, and 
thIs Deed of Trust shall constitute 11 fixture fInancing statement anu, as such, 
shnll be filed for record in the real estate records of the county in which the 
land covered hereby is located. Borrower sholl no t change Borrower I a name 
without the prior express written consent of Lender. The name of the record 
owner of the. land covered hereby is the party or parties defined hereinaa 
Borrower. 

21.5 Unless otherwise disclosed to Lender as herein provided, and except 
for the security interest granted by this Deed of Trust, Borrower is the owners 
of the Collateral free of any adverse claim, security interest or encumbrance. 
Borrower shall defend the Collateral against all claims and demands of any 
person at any time claiming the same or any interest therein. Borrower has not 
heretofore signed any financing statement and no financing statement signed by 
Borrower is now on file in any public office except those state,uents, true and 
correct copies of which have been delivered to Lender. So long as any amount 
remains unpaid on the lndeb tedness, Borrower shall no t execu te and there shall 
not be filed in any public office any such financing statement or statements 
Ilff(,l'til1r, the Collnteral other thlln fil1nnclng statement or stllte,"ents nffecting 
['he Culintl't'nl _,tl",r thnll finHl,,!lng atntoments in favor of Londer hereunder. 

21.6 The security interest granted herein shall not be construed or deemed 
to constitute Lender or 'frustee as a 'trustee or mortgagee in possession of the 
Secured Property so as to obligate Lender or Trustee to lease the, Secured 
Property or attempt to do tile same, or to take any action, incur any expenses or 
perform or discharge any obligation, duty or liability with respect to the 
Secured Property or any part thereof or otherwise. 

21.7 Borrowers' address is a herebelow set forth and Lender's address is as 
hereinabove set forth. 

22. REHEDIES OTIIER TIWI FORECLOSURE. In the event of default by Borrower in 
the performance of one or more of their covenants and agreement as set forth 
herein, Lender may, at its option, enter upon and take exclusive possession of 
the Secured Property and thereafter manage, use, lease and otherwise operate 
same in such manner and by and through such persons, objects or employees as it 
may deem proper and necessary. Lender shall be likewise entitled to possession 
of all books and records of Borrower tha t rela te to the Secured Property. The 
rights of Lender under this paragraRh may be enforced through an action for 
forcible entry and detainer or any other means authorized by law. 

23. DISCONTINUING I\EHEUIES. If Lender elects to invoke any of the rights or 
remedies provided for in this Ueed of Trust, but thereafter determines to 
,d.thdraw or diocOlltillUG sallle for llny rellson, it Flhail have the un<lunli[ied right 
t<, do H,', 1;horonl'ol1 n II I'nrti"" shall bo nu tOUln tionlly ros tored lind re turned to 
(It., (\, t'''''I'<'c'tt,,<, 1'"" U:iOllH 1"'!llll'dil1g tho InJoutou,,,,,,,, Ilnu this doculllent ,19 sholl 
h",'., .,,,illted I'riur tu th" invucation of LenJer's rights under this !Jeed of Trust 
and the rights, powers and remedies of Lender under this Ueed of Trust shall be 
and remain in full force and effect. 

24. APPRAISEHENT AIlO REDEHPTION LAHS. Borrower waives the benefit of all laws 
now existing or that hereafter may be enacted providing for (i) auy appraisement 
before sale of any portion of the Secured Property commonly known as 
Appraisement Laws and (ii) the benefit of all laws ·that may be hereafter enacted 
in any way extending the time for the enforcement of the collection of the Note 
or creating or extending a period or redemption from any sale made in collecting 
the Note commonly known as Stay Laws and Redemption Laws. 

25. COOPERATION OF IlORROHER. Borrower agrees that it shall execute and deliver 
such other and further documents and do alld perform such other acts as may be 
reasonably necessary and proper to carry out the intention of the parties as 
expressed in this Deed of Trust and to effect the purposes of this document and 
the loan transaction referred. to in this Deed of Trust. Without limitation of 
the foregoing, Borrowers agree to execute and deliver such documents as may be 
necessary to cause the liens and security interests granted by this Deed of 
Trust to cover and apply to any property placed in, on or about the Secured 
Property In addition to, or replacement or substitute for allY of "the Secured 
Property. 

LCU4:1U21:7/18/85 09315 OGGO 
,,) 
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26. SUCCESSORS AND ASSIGNS. Tile covenants herein contained shall inure to the 
benefit of Lender and Trustee, their heirs, legal representatives, successors 
and assigns, and shall be binding upon the respective heirs, legal representa­
ti ves, successors aud assigns of Borrower, but nothing in this paragraph shall 
constitute an authorization [or Borrower to sell or in any way dispose of the 
Secured Property or any part thereof if otherwise prohibited by any of the terms 
hereof. 

27. CONSTRUCTION. Hherever used in this document, unless the context clearly 
indicates a contrary intent or unless otherwise specifically provided herein, 
the words "Deed of Trust" shall mean this Deed of Trust and Security Agreement 
and any supplement or supplements hereto, the word "Borrowers" shall mean 
"Borrower, its heirs, legal representatives, successors and assigns, and/or any 
subsequent owner or owners of the Secured Property", the word "Lender" means 
"Lender" or any subsequent lawful holder or holders of the Note or other Indebt­
edness secured hereby", the word "Note" shall mean any note secured by this Deed 
of 'l'rust and any renewals, extensions and rearrangements thereof the word 
"person" shall mean "an individual, corporation, trus t, partnership or unincor­
I'ornted a"socin tion", and the pronouns of any gender shall include the other 
g"lul,·n., ;111.1 el ther the slngulnr Ot" plural nhall lnclmle the 0 tiler. 

28. ATTORNEYS' FEES AND COSTS. If Lender or Trustee (i) commences a Judicial 
action or nonjudicial proceeding or takes any other action, with or w-ithout 
instituting litigation, to enforce any of the provisions of this Deed of Trust 
or (ii) engages an attorney to appear in any judicial action or nonjudicial 
proceeding commenced by any person concerning this Deed of Trust including but 
not limited to actions or proceedings (a) under the Bankruptcy Laws of the 
United State or any state, (b) for condemnation, (c) under the California 
Probate code, (d) in connection with any state or federal tax lien or (e) 
involving mechanic's or materialman's liens or stop notices, then in any of such 
events, Borrower shall pay reasonable attorneys I fees for the services performed 
by any attorney (including Lender I s in-house at torneys) re tained by Lender or 
Trustee pursuant to this paragraph and all costs and expenses incurred inci­
dental to any such proceeding. 

29. LOAN AGREEHENT. This Deed of Trust and the Note are subject to the 
provisions of that certain Loan Agreement dated, for reference purposes only, as 
of July 15, 1985, entered into between Borrower and Lender for the loan secured 
hereby. 

30. CONTROLLING LAI-I. This Deed of Trust has been executed in the County of San 
Diego, State of California and sl~ll be controlled by and interpreted according 
to the applicable laws of the State of California, except to the extent that 
nl'plicable federal laws and regulations are in conflict, in which case, such 
"I'plicable federnl Inws and regulations shall control; however Idth respect to 
I.c,,,d,·!"' n rirohtR IIl1d remedies n" to the Secured Property, the applicable laws of 
the State of Texas shall control. 

! IN TESTUIONY HEREOF, Borrowers have executed this 
__ ~tt~~~t~iU~~~~ __ ~~~ ______ ' 1985, at San Diego, California. 

21 
Address of Borrower: 

LCU4:1021:7/18/85 

Borrower: 

LTD. , 
Limited 

09315 0661 

Deed of Trust on 



Ueed of Trust - Texas 
Page 14 of 14 

STATE OF {!(l.jill7'vl~'--' 
A I ' 

COUNTY OF x:Jo'A,,- D LC.. c'lU § 

Loan No. 9037603 

iJ 
On a£~/J.--J ;( ) (1. ~S- before me, the under-

signed, a Notaryublic in 'and for said State. personally appeared Patrick A. 
Judd, P'l-'£'tHmally known-te-me (or proved to me on the basis of satisfactory 
evidence) to be the person who executed the within ins trument on behalf of the 
partnership and acknowledged to me that the partnership executed the same. 

HITNESS my hand and official seal. 

:::::yO:F ~ ! 
On a~/..L1<-f- /.; I q ~ , before me, the under-

signed, a Notaq Public In and for said State, personally appeared Gregory R. 
Cox, pgla;umally ok..nown--t~or proved to me on the basis of satisfactory 
evidence to be the person whose name is subscribed to the within instrument and 
acknowledged that he executed the same. 

IHTNESS my hand and official seal. 
IVOIA" 

(This area for official R'y 8, 
Signature not arial seal) 

LCU4:1021:7/18/85 0662 



FEE: 

LEASEHOLD: 

FILED 

:IDDS /IL'G 20 PII 2: 15 

GF II 

Loan 110. 9037G03 

Lots 1 and 2 of LAURA ADDITION, an 
Addition in Travis County, Texas, 
according to the map or plat thereof 
recorded in Volume 64, Page 39, Plat 
Records of Travis County, Texas. 

That certain Groundlease dated July 
28, 1983 between Gregory R. Cox as 
Lessor and Green Tree, Ltd., a 
California Limited Partnership as 
Lessee, recorded in Vol~be 8184, Page 
627, Deed Records of Travis County, 
Texas. 

'\ 

09315 0663 
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By CHRIS KRAUL 
and GLENN F. BUNTING, 
TiTlUI St,lff W~. 

Chula Viste Mayor Gre, Cox 
re<:ei~ a U.2-million re1I.l eetate 
loan from Home Federal SavinI'''' 
Loan Msn. in AU&:J.lS1, 1985. and 
later. cast votes for lwo multimil­
lion-dollar development projecu. 
by the San Diego lender without. 
disclosll18 the loan. 

Cox. w ho n~ed the $2.2 million 
to avoid default on a 123-unit 
apartment 'complex he and 10 other 
investors owned in Austin. Tex.. 
did not lISt the loan on his annual 
financial disclosure forms for the 
past two yean. On April' 2. Cox 
amended IUs ~onomlC: .tetemenU 
to Include the loan ilter learning 
that The Times had inquired about 
the transaction. 1M 4oCIIIoo "-

The mayor was obligated to. "",'. > 
disclose the Iwn under stete Politi- 'If'I'. 'gullHtnf i,~ 
cal Reform Act law. that require m ~~ d'·.·j« 
public OffiCials. to report loan. ex- .an_· · - '!la" .$t 
ceeding UO,OO> trol;ll banltI ~ .' .. ~ . . l ". 
conduct bu.llnea In~ ~.-'1~t· •. ~ 
tlons. said Jeanette Turvm:-r· " , .,. 
spokeswoman for the state Fair have been LISted. 
Political Practices Commission. . ' ~.Ccz 

The political reform law. aJ.so . • ~·~'·:.:.~Ot~y.a 
prohibit a public official from mak.- . .,' . ;! 
ing deciaiorJ.S that benefit lOurcee of .' ~:;. ~.: 

income. in. lOme cuea includina .~ ... _.~'" .~ Iwns. However. the law exeD'lpta =:~. . 
commercial loans as a source of .iiIi:1II< .. " ~:::')! -: . - . 
Income if similar Iwn terrns are ~ .~ . ~ 
aVallable generally. accumulated over' the put •• 

"If I'm guilty of anything, it', yean. as a reau1l oJ re1I.l ~1.11 
perhaps that the loan should have Inveaune.DtDt .... Mai.. -~. ral,ber ~ 
been listed." said Cox. who added verel.yd~~" .~_ 
that it never occurred to him that AI\tr .~;lh*t. The Tb:IItiI 
the Iwn posed any conflict of wu loolI.lnI mID !:IiI ftIwldal \.roU. 
interesL blw, <:ex IIjI.¥l. De ut.d Cb.l.Ila V,!sta 

In an interview last week in IUs City AttQrney 'lbomu Harron 
Chula Vista office. Cox said that he whetMr M ~ nolated any dis­
did not receive ilny special trut- clo.rure or cOllfik:t-of-intereat 
ment from Home Federal and the laWL Harron metred Cox ID the 
financing ~absolutely did not IOflu- FPPC in SaeramenlD, which told. 
ence my votes In any way" on the Cox to submit detallt In wri~'''' 
two development pro)ecU. . Turvi11~.wi1t""" 

A Home Federal spokeswoman. ~ ~W 
Monica Wiley. said \hal 15" of' - ~, 
Home Fe<1eraI's real taw. IoanI hdi!taI_. - . nQ{-~ 

are made on properties out.slde the Imlll4ldlat.tY wbether be a.c~ 
state. and that the Instltution's loan properly in not discl08mg the IoIln. 
to Cox folklwed "conservative un- Turvill said viclauoo of diKlo-
derwntlOg standards." sure or ~k~·iIlterest provi-

Cox. 38. w,ho was el~ted mayor slont of ~ ~PoU1ical Refor:m, 
In 198!. said M ~ in ~rioW!" ;\ct ca."l ~t ~ ~ clv'J ud 
financial stniu. Home Federal had criln!eal =~ FPPC c:aJI 
scheduled an Aprll 7 f~ au_ .. fiDu of 
auction ID sell t,M·AIIiStlD~· ~pe~e4:IMk'tiYi1 
men~ ilter Cox'! Investor &rOUP ~.~1Uh""" III· ~ IOI.Il 
defaulted OIl the IoaIlIate laat year. 1IIi:IIIIMtit~ 
The auctioll was paIItponed at tM iIIcltlit . 
last minute when an unoa.med ~ ~ Ole. law. 
buyer expre.ssed interut in the ~ tol&~iD __ ' .. '. 
property. Cox said. HOIII4 F4IdtrI):..-.1 MLI&e-. M: 

Cox Sild he sta.nds to lose as 1Iid1uy. HI:lI:M CapiIal ~~ 
much as $117.000 if ~ Ausl.ln CQrp .. ia Dartidpalinf with ~ 
property is foreclosed on. A new PI_ "'~Q"I'ac!t:.U 

cause he basically COPied the rnfor­
maUon from hlB 198~ form. 

"j reviewed the 198~ one and I 
dl(fn'l notice any changes as I 
looked through it and did not 
reflect on the Caet that the Texu 
tlW\tUJ,., v ~.A h .... 1It .. _" .. ........ to ,..,..,. 

,,!.ta.. 

.~,;,c itt:! 
4=. 

Cox said Home Federal waS ih~ 
only banking i1l8U1utJon that would 
iend him the$U:J:01JJjon on rea­
sonab,le t~ •. Co:(f4ld he was no 
lon,er-acUv.ly mana,in, the 
~~.~t'.~ ~~t ~~ '~ral re· 
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DATE: 

TO: 

FROM: 

SUBJECT: 

ClW OF 
CHUlA VISTA 

OFFICE OF THE CITY ATTORNEY 

CONFIDENTIAL 

April 21, 1987 

Gregory R. Cox, Mayor 
/\/ 
/ It 

Thomas J. Harron, City Attorney ~ 
/ " 

v 

Political Reform Act - Conflict of Interest 

On tonight's agenda there is an item involving Bonita ~ong Canyon 
Partnership. Specifically, item number 12 involves a :::esoluti n 
approving an agreement between the City and Bonita Long Canyon co 
not protest the formation of an undergrounding district. 1 

have requested advice as to whether a loan you co-signea 
involving a property in Texas 'llQuld require you to abstain from 
participating in any decision affecting Bonita ~ong Canyon. 
After researching this issue and discussing it with John ~cLean, 
a staff attorney for the Fair Political Practices Commission, it 
is my opinion that you do not have a conflict of interest in this 
matter and may participate. 

DISCUSSION 

You have co-signed on a loan from Horne Federal Savings and Trust 
to a joint venture which owns some apartments in Texas. Hone 
Capital is a wholly owned subsidiary of Horne Federal. Home 
Capi tal is a partner wi th McMi llin in the Boni ta Long Canyon 
Partnership and El Rancho del Rey. On tonight's agenda is an 
item involving a proposed agreement between the City and the 
Bonita Long Canyon Partnership. 

The Political Reform Act and specifically Government Code §87l00 
states that no public official shall make, participate in making 
or in any way attempt to use his official position to influence a 
governmental decision in which he knows or has reason to know he 
has a financial interest. Government Code §87l03 defines a 
financial interest. It states: 

"P,n official 
deci ion 
i£: it 

,vi 
s 

s a financial 
h' dln he 

e sona ly 
an 9 

"" re 
decisIon ~i . av 

if 

ha 
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Mayor Gregory R. Cox 
April 21, 1987 
Page 2 

a •••• 

b •••• 

c. Any source of income ... other than loans by 
a commercial lending institution in the 
regular course 
available to the 
official status. 

of business on terms 
public without _regard to 

Home Federal is a commercial lending institution and the loan to 
the joint ven t ure in Texa s was on terms generally a vai lable to 
the public. For this reason, your relationship with Home 
Federal/Home Capital fits squarely into §87l03(c) and yo 
therefore have no financial interest in this decision. Chu 
Vista Municipal Code Section 2.04.550(B) encourages 
councilmembers to vote unless disqualified for cause accepted y 
a vote of the Councilor by the opinion of the City Attorney. 
Without this approval, a councilmember who abstains, in effect, 
consents that a majority of the quorum acts for him. 

Based upon G overnmen t Cod e § 87103 and my discuss i on ',.;i th ? PPC 
staff, i is my opinion that you have no conflict of interest n 
voting on matters that affect the Bonita Long Canyon Partnersh p 
and there is no legal requirement that you abstain. 

TJH:clb 
cc: City Council 

City Manager 

2802a 



OW OF 
CHUlA 

OFFICE OF THE CITY CLERK 

April 20, 1987 

TO: Mayor Greg Cox 

FR: Jenn~e Fulasz, City Clerk 

~; ~~, Di~\r~Qsure of investment of Texas property 
U ',' 
. s ty 

Ie 
. When Y?1:l filed your annual Statement of Ec:momic Interests for the 
,!" year 1983 - fileq ton March 30, 1984, you disclosed investments which 

were clearly outs''id'e the jurisdiction of this City. One disclosure 
was your investment in property in Austin, Texas. 

I informed you at that time that there was no need for you to disclose 
any of t~ese interests. The law clearly defines an interest in real 
property in the jurisdiction if it is located in, or within, two miles 
of the jurisdiction. Real property is within the jurisdiction a 
city if it is located in or within two miles of the jurisdiction or 
wi~Mh two miles of any land owned or used by the City. 

Th~ law furth'er states that a business entity or source of income is 
lox:ated in, 'or doing business in the jurisdiction if it or a parent, 
suh$idiary, or a related business entit'T: 

i -

Manufactures, distributes or sells products or services on a 
regul~r basis in the jurisdiction. 

" Plans to do business in the jurisdiction. . 
Has done business in the jurisdiction withln the previous two years. 
Has an interest in real property in the jurisdiction. 
Has an office in the jurisdiction. 

Therefore, Greg, as you can see, there was no need for you to disclose 
any interests on your investment of the property in ;\ustin, Texas at ' 
the time you filed this annual Statement. 

,-_I 
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3c·ntta Long Canyon one of two prOjects for which Chula Vista 
\\ ,or Greg Cox. as cast aHlrmatlve vOtes. Cox received a 

lOHS F'I.: SG lAf Ani"" T:m •• 

$2.2-million loan from Home Federal Savings & Loan. A Home 
Federal subsidiary is a JOint developer of Bonita Long Canyon. 

MAYOR: Cox Failed to Tell of Loans From S&L 
Continu~d from Pag~ 1 
'~rky ~lcMljlln In d jOint Venlure to 
:e·.e:op cWO major p~oJects In Chula 
"·:."a. the 4.028·un!t EI Rancho Del 

and the 862·~nlt Bonita Long 
u'":.\ c,'-- both ~()c.l:('d " . :,(' : ..... ,;-: 

;', • I.; r, ,..; ctlOi~g If S: rt'('t Cd:". cf 
',d',V SfJ:-; In( .~Ct·(: ,r) ',~l) ~:~ 

... ',( t :)("; Hc\ ~;:~, 1.'(', .-; oJ ~CA1. 

,,,:ll "r c. ~ I ':.' .:·:call.v recail 
that Ho:!~e ~·ece~u .... ·as the o"e 
thdt :-r:adt"l tr.t? ~GJ;~ , 

In an Apr:. 2 CO\ei :etter accom­
pany!r.g h:i a:-7"',C'>"'::rd f,nd::c:a: 
,<.j:t:r:~e:~ts >0 \. • ,',-':. r\ ; t';' . ,l' 

Ful,,,,z. Cox w :,,'.C' U'.;·, ., :'.1', 

:11J! be ;J " e.\ll'~S ~): d .1~ :u~~, : :~,j '. l' 
,'/"1/",,,;,, • 

because he sli!1 owned the land 
Cox said ,hat he received no 

speCial treatment from Home Fed· 
eral In applYing for and gettlng the 
JOdi', 

'The :uC ~~.d\ the prope:~\" t:!'.·, 

,IlcO cleiau:l dl1d · ... as In for"closure 
~hows thei hJndlclj I~ ~I.a \tll~lf''' •• 

prop0seJ tr,r' ::1Oratoflum. said he 
felt the city :~('eded to build schools 
and widen roads before allOWing 
the construction of any more hous-
~' " 

C,.;\ Jrg·,-".(~zJ dgLll:"'1.S·, ".;,12 :;·.l,':"~i'_V:-'.· 

U,1, and It was ~.t'\ er co:~s;dered for 



a.evelop two majOr projects In Chula 
Vista: the t028-Un!l EI Rancho Del 
Rey and the 862-unlt Bor;lta Long 
Canyon, both located in the hills 
and canyons along H Street east of 
Interstate 805. Included In the El 
Rancho Del Rey project IS a 100-
acre Industrial business park. 

On several occasions Since he 
r~elved the $2.2 - million loan, Cox 
cast votes In fa Vor of the two 
projects. 

In Decembrr, 10SS. Cox voted 
with the council majority to In­
crease the hOllslr,g units In Bonita 
Long Canyon to 862 units from the 
previously approved 826. He JOined 
the Chula \':sta C:cy Council last 
August In ur.ar.:rnously approving a 
:rn.:l.1 sllbdIV:'ICI~ p;a:l for the proj­
en 

Although the underlYing zoning 
fcr.-the El Rancho Del Rey project 
",as approved before Home Federal 
pU.rchase<i the property In January, 
~, Cox has since partIcipated in 
numerous council votes concerning 
Ttllnor devel0pment details In the 
trrOject area such a~ ulillty ease­
fil-ents and road constructIon. 
-t~~ox said It never occurred to him 

- t{13t his actions on the projects 
~sed a potential conflict of interest 
f~ him, ln fact, Cox recalls the 
..-otes as being procedural rather 
dian substantive. He said he will 
~sult with the city attorney 
t;'i!ore partiCipating In future votes 
or Home Federal projects. 

':"[A conflict] not only never 
~urred to me, but It wo~ld never 
happen," Cox said "Their handling 
Of, the loan was on a bUSiness baSIS 
arld Issues that I deal With before 
the City Council arc ;:trIctly viewed 
on the baSIS of what's best for the 
G~y of Chula Vista .' 
- 'Cox said he neglected to Include 

the Home Federal loan on hiS 1985 
economiC Interest scatement be­
cause he baSically copied the Infor­
mation from hiS 1984 form. 

"I reviewed the 1984 one and I 
dIdn't notice any changes as I 
looked through It and did not 
reflect on the fact that the Texas 
property had been refinanced," Cox 

" .. " n"me r eCleral was the one 
that made the loan." 

In an April 2 cover letter accom­
panying hiS amended financial 
statements to City Clerk Jennie 
Fulasz, Cox wrote, "Out of what 
may be an excess of cautIo'n, I have 
deCided to file thiS supplemental 
disclosure. " 

Cox became :nvolved In the 
Texas aparlmrnls In 1979 when he 
organized a g:-oup of 10 I:l Vr5',ors. 
Including 5e\eral family members, 
to purchase thr Gazebos A part­
ments out of foreclosurr Two 
years later, aftrr the Texas econo­
my soured and tenant occupancy 
levels fell slgn!f,calltlv at the Gaze­
bos, Cox and ~,< na:-~ncrs ;,rgan 
look',ng :0: a [,:I\r; Tr.c b'Jlidlng 
had 50r101'S ,',r':( '_'.:"a: f'.aws. ~nr1 

the p.1rtncrs \,C:''C ur.abir tc, find a 
lender to finance renO\'alionS of the 
property, Cox said. 

Cox sold the apartments In 1983 
to an Investor group organized by 
Patrick Judd, a friend of Cox's and a 
co-investor In other real estate 
deals. Cox retained ownership of 
the land. 

By mld-195.'S. rox and Judd 
nee<1ed a loan (0 help them sa ve the 
{ailing property. The), approached 
three local lenders-Home Feder­
al. Great American First Savings 
Bank and Coast Savings & Loan 

At the time, both Home Federal 
and Great American were actively 
developing large residential proJ­
ects In Chula Vista. In July, 1984, 
Home Capital Development Corp. 
paid $97 million for Bonita Long 
Canyon Home Cap I tal then 
brought In hUilder Corky ~~c~llllIn 
as a JOint venture partner to (on­
struct the home~. Great American, 
also In partnership ',l,'lth McMillin, 
was tn the process of developing 
Terra ~ova, a :l6.')-unlt hOUSing 
development In the same area. 

Cox said Home Federal was the 
only banking Institution that would 
lend him the $22 million on rea­
sonable terms. Cox said he was no 
longer actively managing the 
apartments, hut Home Federal re­
qUired him to co -sign the note 

to'- UltiW 

Cox said that he received no 
speCial treatment from Home red­
eral In apply:ng :or and ge~~:r.g the 
loan. 

"The fact that the property went 
Into default and was In foreclosure 
shows they handled It as a bUSiness 
transactIon," Cox said. "In the 
event there IS a need to foreclose, 
they Will foreclose on me as they 
would anyone e:se .. 

Cox and Judd received the loan 
In August, 198~\ In that same tIme 
prrIor/. Cox plci\rd a kr:-' role In 
nego~IJllng J C0:-:ipiom::;r that 
would bnng d:', :ndus',rIa! buslnrss 
park and Increasrd hOUSing dens:ty 
to £1 Rancho Del Rey, wh,ch was 
purcha~ed b\ HO:T\e Fedr:-ai ::; 
January,198G 

CommUnll\' g:-C)Uf)" Or,p(lSC'(', ,hr 
rezoning propo.',d and thrC'illcr.ed 
to force a ballot Iliitlall\e :: the 
counCil approved the bus1nes.s park 
and Increased hOUSing denSity. Cox 
met With community leaders and 
the property owner, The Gersten 
Companies, to hammer out a com­
promise. 

Cox suggr.'led an alter:iatlve 
that prOVided industrial develop­
ment only on the north side of H 
Street and lOtte less reSidentIal 
denSity to the EI Rancho Del Rey 
project, bringing the total number 
of dwellings to 4,028. According to 
Chula Vista Planning Director 
George Krempl. the counCil ap­
proved the plan In ~ovember. 1985 

In January. 1986, Home Capital 
bought the £1 Rancho Del Re,Y 
project for $27 million. 

Last Decem b'~r Cox Objected to a 
proposed moratorium on bUilding 
permits for homes east of Interstate 
8 In Chula Vista, including the EI 
Rancho Del Rev and Bonita Long 
Canyon projects Whlle Bonita 
Long Canyon IS In the Initial ~tagr" 
of development, EI Rancho Del 
Rey faces Significant hurdlrs thl> 
summer when developers will sub­
mit a subdiVISion map proposal. 
City offiCials say that It will be at 
least two year~ before homes are 
completed In £1 Rancho Del Rey 

CounCilman DaVid Malcolm, who 

\II(' rr>ora~(Jr:um" r:tR 
the city needed' hUlld SCh0C~S 

and wlden roads bdore ailowl:,.g 
~r.e cor.str~l(',' c;r n"': v :;:n:(' \; 

es, 
Cox argued against the moratOri­

um and II was never conSidered for 
a formal counCil vote. Asked If 
there was a conf:lct In arguing 
against the propos("d moratO:-IU:-",. 
Cox said, "To r,(" honest, 1 don't 
know 

'The ral1o:-:ale I hal] In oppos:rg 
the mo:-ator:'J;;'" v,: 'hi1::t tit\"j't 
'>nth traElc mor:llor'.\l 
wouid ha\'e ,,,,:(jen::~>: ): 
East H s~reet 

\\aico!m. whe, r:a$ opposrd C,x 
or. a numbe:- 0: ce-.c:0pment 1',',:(" 
,;: Chuia \'1:'", .'at;; thill he do~;hll": 
'cr.al Co.\ riel:; ,':-,) , (o:',('ra':(,,\ ":' 
Involn'rr,c;,' ",:'r: .~:1,' of the r!~:.· 
l<lrgrst devt'i,)pf'" 

"Greg has hcr:; J gi"J', rl',ayor ::Ji 
Chula Vista." \l.1lcolm said '1 
could say uneqUivocally that If 
there was a mistake, It was ,';: 
honest ml~take. 1 don't know wha', 
It IS or what happrnec, b'Jt I thtr-',; 
that baslcallv G:-(,g ha5 bern Vrr\ 
honest anri \'::r', ;(.r',\'.r:g\',', ." '" 
everyone. 

Cox, a former high schOOl teach· 
er, said he invested In 10 San D1r>:0 
and Texas r("al e,tate projects 0"-(':­

the past 15 vrars Slartln~ w',~h 
duplex In ~atlonal Cit)', Cox gradu­
ally bud t up enough 
projects the size of ! he 

The Austin apartment complrx 
was not the onl\' InveSlmer.t d:::.a'· 
ter for Cox 

In February, Cox lost bet wepn 
SI5(),OCXl and S200,0CXl when h(' <l:11 
several partners lost a courl b.1t~ir 
to reverse [hI' September. 19·,,:). 
foreclosure of a 70 -unit apartme1 ~ 
complex In San AntoniO 

In Januarv. 19~r, Cox look 0'.1: ,> 

$35,000 per~ona: unsecured i0 i" 
from Peoples Bank !n Chuia \':;' 
to pay propf'rl\ la>:('s t hr ~ 

bled Austin 3partmf'[it comrlf'x 
Said Cox'Thr h.],dr,st thl:1,; 

accept about the problems. d:­
though they have not heen a!l of 
my own dOing, IS that the In';f','­
ments have not bern a success .. 

:;;;;;";;;;;;;:;';:;;;':';:::::::::::;;";;;;;';;;;;';;;;;;;;--IiiiiiiiiiiIIiiiiiiiiiiI-iiE!ii--UIJ.~ ;Wi"I,iIJ.I il t~l' t~,iitll11 r~ it,1 ~. 
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CCox met with bank president I tff~hange decision oJ!. loan 
The August meeting with Fletcher was arranged 

at the request of Judd, a real estate investor who 
had two years earlier put together a partnership 

~ that bought the apartment complex from a group 
headed by the Chula Vista mayor. 

By Tim McClain 
~.: Staff Writer 
t .-

)

.-:. .Home·Federal Savings and Loan reconsidered 

l~.ari~.lat~t~a.pproved.in .. J. 9.85 a~i.llio~ loan .~or 
:::.:. aI].~~sd.n, T~?,as,,, apa;tmellt.£r.oJect ·:.In: .whj.ch .. 
y . ~ Mayornreg.Cox1ie1'dJitle to the land. following.a. 

h: meeting between' Cox, . Bonita resident Patrick 
~ Judd and Kim Fletcher,' the. bank chairman. 
~ The loan raises questions whether Cox was 

. treated any differently than the legal "man on the 
street" because of his status as an elected official. 
.. One person who believes there was no preferen­
tial treatment is Judd, an investment partner of 

e . Cox's who:was turned down for the loan when the 
mayor's $35,OOO~annual income and assets were 

a not induded on the application. 
e "Had 9reg Cox applied originally with me than 
I. we would have been treated the same way that we 
)1 were treated when he combined his net worth with 

mine," Judd said Friday. "The issue had nothing 
• to do with who he was." 

In that 1983 deal Judd and his inv~go.t:S.Jl~quired 
the-:123-unit· compfex'-calleif'iti~Gai:eboS; wliile;.t~,.­
Cox. who in 1979 organized a group th::~ purdll.1s-
ed the apartments, retained title to the land valued 
at $i17,OOO. The majority of Cox's investors were 
cashed out in the deal. '. '. 

In order for the 1985 loan to be approved, whi~h 
was.a refinancing of the project, Cox was requireq 
to co-sign by Home Federal, putting up his interest 
in the land and applying his personal net wortl:1; ~ . 

Home Federal is the owner of the Bonita Long 
Canyon housing development. Four 'months after 

\ the loan was made Cox voted to increase the 
number of homes that could be built at the project. 

Friday's revelation of Cox and Judd's meeting 

See Cox: Pafe A4 



cbx: $2.2 million loan issue 
with Fletcher comes less than two 
weeks' after The Los A.ngeles 
Times reported Cox's failure to 
disclose the loan on his 1985 
financial forms. 

According to the Fair Political 
Practices Commission, Lox was 
required under the state Political 
Reform Act to disclose the loan 
because it was for more than 
$10,000 and involved a bank with 
branches in Chula Vista. 

Because of changes in the law, 
it appears· Cox would not have 
had to disclose· the loan on his 
1986 forms becasue he was a can­
didate for office, winning re­
election as the first unopposed 
candidate in the city's history. 
However, Cox decided to amend 
his 1985 and 1986 forms and 
report the loan after learning that 
The Times was looking into his 
finances. -.~ 

If Cox is found to have 
violated the disclosure law, he 
could be. fined a maximum of 
$2,000, according to FPPC 
Spokeswoman Jeanette Turvili. 

Questions on whether Cox' 
-should' have abstained . from 
voting on the Long Canyon pro­
ject appeared to have' been 
answered this week by a section 
of the 'government code 
discovered by City Attorney Tom 
Harron and verified by the 

. FPPC: It stated that commercial 
loans were not treated as sources 
of income and not subject to con­

,/ flict of interest law< that require 
an elected official to refrain fre'm 
voting. 

~ 

Cox has been out of town since Judd said he asked Cox to set 
Wednesday evening a.ld is not ex- up the interview since the mayor 
pected back in Chula Vista until knew Fletcher from their activity 
Monday. His secretary would not 'in United Way. 
give out a phone number where ,"I figured why not start at the 
he could be reached. top," Judd said. 

Before leaving, Cox completed At the end of the interview, 
a letter to the FPPC explaining Judd said, Fletcher referred them 
his situation and asking for a rul- to a loan officer. 
ing on both the contlict and Fletcher was out of town Fri­
reporting issues. FPPC in- day and could not be reached for 
vestigators had declined to give comment. Monica Wiley, a 
an opinion over the telephone Home Federal spokeswoman, 
because of questions on how to confirmend the meeting had 
treat his status as a third mor- taken place. 
tgage holder on the Austin Wiley said it was not an 
apartments. unusual way for a loan to be 

While the letter, was given to handled and that she herself has 
the city attorney's office, it car- often directed applicants to a 
ried a statement from Cox asking loan officer. The loan approved, 
that it not be released to the press she said, was much different than 
until Monday (tomorrow). the one first submitted .. 

Judd, who asked Cox to con- Wiley also said it would not 
tact Fletcher, is irate with the have been unusual for Fletcher to 
publicity the loan is getting and have mentioned to a member of 
said it is no di fferent than a" the loan committee his discussiOn 
young man with a good job buy: . 'with Cox and Judd. 
ing his first new car and the bank Regardless of the political out­
requiring someone to co-sign the., come of the recent discloures 
loan.; about the loan, the financial posi-

"If you report the facts like the tion of Cox and his family has 
L. A. Tim e s, its 0 u n d s been severely depleted this year. 
diabolical," Judd said. "But if ' In. January he lost between 
you deal with it in the same way $150,000 and $200,000 when a 
the situation was at the time, it lawsuit went against an apart~ 
comes out much differently. We ment complex he was part owner 
an! both friends and I would have in. And the Austin apartment is 
done the same thing for him." scheduled for a foreclosure hear-

During the meeting with Flet- ing May 5. If a buyer is not found 
cher, Judd said, the three talked before then, Cox will lose his en­
about the loan and South Bay tire investment._ 
issues such as the second harbor In explaining his investment 
entrance and other issues. No philosophy last week, Cox said he 
mention was made of the Long began in the 1970s by buying a 
Canyon project. small duplex, in National City. 

. ~, /' 
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/ COX loan 

issue raised ;L ~ ') 
After reading the C. V . Star 

News, April 26, 1987 regarding 
the S2.2 million loan issue in­
volving our Mayor, Greg Cox, 
these points stand out: 

No.1. Home F~eral..Sayings 
and Loan owns onita Long 
Canyon housing deveiopmellt 
and wished to increase housing 
density. The bank then recon­
sidered and approved a S2.2 
million loan on an Austin, 
Texas 123-unit apartment com­
plex in which Cox was part. 
owner. At reconsideration time 
Mayor Cox entered the loan pic­
ture disclosing, not pledging ap­
parently, his S35,000 annual 
salary and pledging his portion 
of a total S117 ,000 land value on 
which the complex sits. Ques-

siQn.JQ disclose loans more than 
SIO,OOO and the Mayor had not 
done so. But the City Attorney 
discovered a section saying com­
mercialloans were not treated as 
sources of income and not sub­
ject to conflict of interest laws 
that required elected officials to 
refrain from voting. However, 
Mayor Cox amended his 1985 
and '86 forms and disclosed the 
loan after learning the Los 
Angeles Times was looking into 
his fmances. 

No.4. In light of the above 
information, in reality this does 
not appear to be a straight, un­
tainted commercial loan unless 
one wears blinders looking 
neither right or left. Isn't it bet­
ter to keep public officials 
honest before they reach higher 
office? 

H.S. McCAULEY 
Chula Vista 

tion: Was it this small additional r--­
collateral or the mayor's posi- I ---
tion that swayed the bank! 
chairman? 

No.2. Four months after the 
loan approval, the mayor voted 
to increase the number of homes 
that could be built. In addition, 
Chula Vista is negotiating to an­
nex Bonita into Chula Vista. 
Doesn't this sound like a "cook-

• ed" deal? 
No.3. The Chula Vista city 

attorney at the mayor's request, 
re~rched the law. The State 
Political Reform Act requIreS 
public officials according to the 
Fair Political Practices Commis-
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\1:'"-~lor COX to ask opinion on $2 million loa] 
I Dee An~: Traitel have dosolulely no dealings with the day-to-day operations." jurisdiction where they might influence local decisions. 
,bune Staff linter Cox .said when the property sold in 1983, he and his wife ended Penalties for non-disclosure can run up to $2,000 per vi 
C~ula Vista Mayor Greg Cox says he will seek a formal up with a $117,000 third trust deed on the property secured by a tion. 
IDlon from the state Fair Political.PI~ Commission ground lease. "The question is, did it really consititute a loan to him an 
out his votes in support of two Chula Vista housing projects Cox said he became aware of an inquiry into his Texas hold- the bank really doing anything that benefits him?" said Ct 
anced by Home Federal Savings and Loan Association after ings by a Los Angeles Times reporter and on March 31 contact- Vista City Attorney Tom Harron. "U they are forcing hin 
~eiving a $2.2 million loan from the lending institution. ed the FPPC to find out if he had done anything wrong. take a second or third trust deed to secure his investment 
fhe loan, secured in August 1985, was not reported on discJo- "They .vel tll't able to give me a definitive answer," he said, bank may not be doing him any favors." 
-e statements tiled by Cox in 1985 or 1986. adding that hI: ts preparing financial documents to submit to the "I didn't even look at the lending institutions involved 
'I never tried tv hIde anything," COl. said today. "When I do FPPC tOI d formal opinion. cause I didn't have any fmancial interest in the apartmen 
. economic dISClOSure statements wnat I do is look at previ- On rtprll ~, ne said, ,"out of an excess of caution" he amended Cox said, referring to his votes on the Bonita Long Canyon. 
years and nottllng nad changed from one year to the next as his 1985 and l!l1l6 financial forms to reflect the loans. El Rancho Del Rey projects, also financed by Home Fedt 
as I was concerned.' Jeanetlt furvill, a spokeswoman for the FPPC, said today Savings and Loan Association. 
~ox said he and 10 partners in a joint venture sought a $2.2 that the cOlllmission wiJIlook into the matter once it receives a Both projects have raised concerns among community mt 
Ii?n loan to bali them out of imminent default on a 123-unit written request from Cox. bers because of density and the.amount of an increasing amo 
;tin, Texas, apctrtment complex they had owned. She saHl the commission will be asking two main questions: of traffic expected to be generated by both. 
;ox said they boUght tht: complex in 1979 and sold it in 1983 first, wa~ tne loan required to be disclosed, and, second, was "Whenever I've had a decision to make as a member of 
because hlS uame remained on the ground lease, the bank there a conflict of interest. Chula Vsita City Council, my decision has always been mad( 

ed him to cosign on the loan. The POlll1cal Reform Act, she said, requires officials yf re- the best interest of the city," Cox said. 
It was a fluke tnat I had to sign on It at all." Cox said. "I port loan;" lfl excess of $10,000 from banks operating in)lfe local Staff writer Bob Corbett contributed to this report. 

/ 

/ 



" 8y Christopher Reynolds 
Slaff WrIkt-

Chula Vista Mayor Greg, Cox 
received a $2.2 million real estate 
loan from Home Federal Savings & 
Loan Association in August 1985 and 
did not disclose it in economic inter· 
est fonus for 20 months, though dur­
ing that time he cast votes support· 
ing a pair of major housing develop­
ment projects financed by the lender. 

"I didn't even reflect on the lend· 
ing institution that made the loan, so 
consequenUy I didn't pick it up," Cox 
said yesterday. "rm sure I'D spend a 
lot more time thinking and reflecting 
on these things in the future." 

Cox said be and 10 other partners 
in a joint venture needed the loan to 
save their investments in a troubled 
123-unit Austin, Texas, apartment 
complex. The group bought the com­
plex in 1979 and sold it in 1983, . Cox 
said, but because he retained the 
land his name was included in the 
loan application. 

Cox did not include the ffan on his 
financial disclosure forms in 1985 or 
1986. But on April 2, after Questions 
about it were raised b" .. Los Ange-. 
Jes Times reporter, Co. amended his 
forms to include tbe transaction. 

He and Chula Vista City Attorney 
Thomas Harron have asked the state 
Fair Political Practices Commission­
fOf an opillioiJ~hether the trans­
action should be reported in disclo­
sure forms. Fair Political Practices 
Commission officials could not be 
reached for comment yesterday. 

., "I certainly had no willful intent to 
hide the information," said Cox. "It's 
not c1e9r whether there was a need 
to disclose it, but I certainly wasn't 
trying to hide anything." 

"He certainly didn't intend to do 
anything improper," said,Harron. "I 
don't think it's improper;. and I also 
think it didn't even cocle into his 
mind" that his loan from Borne Fed­
eral might compromise his City 
Council votes 00 project8 backed by 
the savings and loan association. 

"We do a lot of apartment leMing 
and we do some out-of-state lending, 
so it's all within the scope" orirormal 
business practices, said Home Feder­
al spokeswoman Monica Wiley of the 
$2.2 million loan. 

In the last three years, Home Fed­
eral' real estate subsidiary Home 
Capital Development Corp. has been 
involved with builder Corky McMiI-

lin in EI Rancho Del Rey and Bonita 
Long Canyon - two of Chula Vista's 
largest development projects, with 
the former planned to include more 
than 4,000 units and a lOO-acre busi­
ness park, the latter to include more 
than 850 units. 

Home Capital purchased the EI 
Rancho Del Rey property in Janoary 
1986 . for about $27 million, Wiley 
said, and bought the Bonita Long 
Canyon property in summer 1984 for 
$9.7 million. 

The City CounciL including Cox, 
has voted several times on various 
details of the two projects. 

In November 1985, the council ap­
proved plans calling for 4,028 units in 
the EI Rancho Del Rey project. In 
August 1986, the council unanimously 
approved a final subdivision plan 
calling for 862 units in Bonita Long 
Canyon. 

Frank Scott, a former City Council 
member and chairman of the slow­
growth community group Cross­
roads, has wrangled frequently with 
Coxpver development issues, but 
Yellterday he defended the mayor's 
integrity. 

"I think it was an honest mistake," 
said Scotf,,"1've sat with Greg for 12 
years, and I know him to be pro-de­
velopment . " But I've nqer had a 
question a~ut his honesty or integri­
ty." 

Cox, 38, a long-time City Council 
member, has served as mayor of 
Chula Vista since 1981. He bas invest­
ed in real estate for about 15 years, 
and in 1982, stepped down as dean of 
activities for Bonita Vista High 
School and made the mayoralty a 
full-time job. The Chula Vista' 
mayor's post carries a salary of 
about $29,500 a year. 

The Austin apartment complex, 
Cox said, is a key part of his holdings, 
and its uncertain status poses a sub­
stantial threat to his family's ec0-
nomic state. ' 

The property was scheduled for a 
foreclosure auction on April 7, Cox 
said, which could have cost him 
$117,000. The sale was postponed, he 
said, when a potential buyer 
appeared. 

"The interest that I have in the 
note (on tbe Austin property) is cer­
tainly the major portion of my fami­
ly's assets," Cox said. "It would be 
more than 50 percent of my net~, 
worth." / 
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Greg Cox, the youthful, effec­

tive mayor of Chula Vista, has 
projected the image of an able, 
dedicated, and attractive public 
servant during his six-year term 
in office, and as a councilman be­
fore that. He has been widely 
seen as one of the most promis­
ing young Republican comers in 
the state; surely bound for higher 
office. 

That Mayor Cox is now 
besmirched with the possibility 
of misfeasance is all the more 
surprising, disappointing, and dis­
tressing. The bleak facts are not 
in dispute. Mr. Cox must answer 
for two basic wrong doings: He 
failed to report a $2.2 million 
loan made in August 1985 by 
Home Federal Savings & Loan 
Association, as required by the 
state's Political Reform Act, and 
he voted favorably on two mul­
timillion-dollar developments 

-being financed by his creditor. 
The mayor failed to include the 

enormous loan on his financial 

l!!a!! a II a!:,cu Y 
disclosure forms in 1985 and 1986. 
Meanwhile, he cast a number of 
favorable votes on El Rancho Del 
Rey and Bonita Long Canyon -
two of Chula Vista's largest de­
velopment projects, which in­
clude almost 5.000 housing units 
and a 100-acre business park 

According to Mr. Cox, the loan 
was made to avoid default on a 
123-unit apartment complex in 
which he was involved with other 
investors in Austin, Texas. Even 
so, he faces a new foreclosure 
auction on May 7. 

Mayor Cox has properly asked 
the statg Fair PQli.ticalh.actices 
Commission to determine to 
what extent he is in violation of 
the law. The FPPC has advised 
that its decision will be handed 
down within 21 working days 
after receiving all the facts. If 
found guilty of violating the dis­
closure and conflict-of-interest 
prOVisions of the Political Re­
form Act, Mr. Cox could face hor­
rendous fines and even imprison-

ment. 
So honorable is the mayor's 

reputation that his friends in 
Chula Vista and beyond are in­
credulous that he should know­
ingly violate the law. And yet, 
disbelief must be suspended when 
an elected official completely 
overlooks his responsibility under 
the law concerning a personal 
loan of $2.2 million. 

The saddened public is brought 
again to consider how Mayor Cox 
or any other public official on a 
salary of about $29,500 can be­
come involved in a losing $2.2 
million deal in Texas. And why? 
The answer, of course, is that 
such officials are courted for 
their influence by high rollers 
with seductive inside deals that 
supposedly can't go wrong. 

The disaster that has befallen 
Greg Cox is more than a tragedy 
for him and his family; it repre­
sents a potential loss of some 
magnitude for the people of San 
Diego County. 

/ 
-/ 
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California 
Fair Political 
Practices Commission 

Gregory Cox 
Mayor, Chula Vista 
276 Fourth Avenue 
Chula Vista, CA 92010 

Dear Mr. Cox: 

April 29, 1987 

Re: 87-128 

Your letter requesting advice under the Political Reform 
Act was received on April 27, 1987 by the Fair Political 
Practices Commission. If you have any questions about your 
advice request, you may contact John McLean, an attorney in the 
Legal Division, directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or more information is needed, you should expect a response 
within 21 working days if your request seeks formal written 
advice. If your request is for informal assistance, we will 
answer it as quickly as we can. (See Commission Regulation 
18329 (2 Cal. Adm. Code Sec. 18329).) You also should be aware 
that your letter and our response are public records which may 
be disclosed to the public upon receipt of a proper request for 
disclosure. 

DMG:plh 

V~ry truly yours, 

Diane M. Griffiths 
General Counsel 


