
California 
Fair Political 
Practices Commission 

Natalie E. West 
Attorney at Law 
civic center Complex 
835 East 14th street 
San Leandro, CA 94577 

Dear Ms. West: 

February 5, 1988 

Re: Follow up to Advice Letter No. A-86-168 
Our File No. A-87-327 

~.~ 

This letter is in response to your letters dated 
December 28, 1987, and January 27, 1988, requesting additional 
advice on behalf of Contra Costa County supervisor Robert I. 
Schroder regarding his obligations under the 
conflict-of-interest provisions of the Political Reform Act.!! 
Our previoll~ ad"ice lett~J;f:;:t:C:>Y()llciqtedSeptember24T1986f .. 
and January 15, 1987, are incorporated herein by reference and 
copies are attached for your convenience. In addition to your 
letter, we have received a letter from P. Lawrence Klose, legal 
counsel for several public agencies which are interested in the 
outcome of the decision. Mr. Klose forwarded a copy of that 
letter to you, and we are enclosing a copy for your convenience. 

QUESTION 

May supervisor Schroder participate in decisions regarding 
land use approvals for two sites currently being considered for 
landfills in Contra Costa County? 

CONCLUSION 

Supervisor Schroder may participate in decisions regarding 
land use approvals for the two landfill sites unless it is 
reasonably foreseeable that the decisions will increase or 
decrease the value of Waste Management's Marsh Creek site by 
$1,000,000 or more. 

1/ Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regulations appear at 2 California Code 
of Regulations section 18000, et seq. All references to 
regulations are to Title 2, Division 6 of the California Code 
of Regulations. 
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FACTS 

Supervisor Schroder is a 50 percent owner in the Schroder 
Insurance Company. Schroder Insurance is the insurance broker 
for Valley Disposal Service Company ("Valley"), a waste 
disposal company. In this capacity, Schroder Insurance earns 
annual commissions in excess of $500. 

Kirker Pass and East Contra Costa Landfill Applications 

There are currently two separate applications pending 
before the county for landfill sites. Each application will be 
judged independently. It is possible that one or both 
applications will be granted or that neither will be granted. 
The two sites are the Kirker Pass waste Management Landfill and 
East Contra Costa Sanitary Landfill. Valley has no ownership 
interest or investment in either of these sites. 

, Board of Supervisors will make decisions 
including proposed general plan amendments, rezoning (for 
Kirker Pass only), solid waste management plans and conditional 
use permits. If an application is approved, the staff will 
subsequently issue a solid waste facilities permit. The board 
will also consider development agreements with the landfill 
developers. The development agreements would implement the 
conditions of approval and the county's solid waste management 
plan. 

Waste Management's Marsh Creek Application 

Valley is in the process of being sold to Waste Management 
Services, the nation's largest solid waste management company. 

On December 16, 1987, Waste Management announced to the 
County Solid Waste Management Commission that it intends to 
sponsor a third proposed landfill at the Marsh Creek site. 
This site would be in the east part of the county and more 
remote than the other two sites. However, Waste Management 
cannot submit an application to the county until it has 
completed substantial work on the site. The required 
investigation will examine soil, geologic and hydrologic 
conditions to determine the containment ability of the site. 
County officials estimate that the required work will take 
approximately six months. If the preliminary investigation 
demonstrates that the site may be an appropriate location for a 
landfill and Waste Management submits an application, it will 
take at least two years for the application to be processed. 
The pending applications for the other two sites were filed 
three years ago. 

Approval of the Waste Management application would require 
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a general plan amendment and land use permit, and could require 
a rezoning as well as cancellation of an agricultural preserve 
("Williamson Act") contract. The project would be subject to 
the CEQA process, and the EIR would identify environmental 
constraints, such as rare and endangered species. 

The processing of the Marsh Creek application, if it is 
submitted, would be independent of any other landfill 
applications processed by the county. The county could approve 
one or both pending applications and still approve a site at 
Marsh Creek. 

On December IS, 1987, the county approved an application 
for a transfer station. The transfer station will be operated 
by Acme Fill, the operator of the current landfill. until 
recently, Valley disposal owned a 34.6 percent interest in Acme 
Fill. Accordingly, Supervisor Schroder has disqualified 
himself from. PCiEtic:::iPCitiol1:l11g§Gisions .concerning .... tbetr.ansfer 
statiortbecause of Valley's interest in Acme. However, Valley 
has now sold its interest in Acme. 

You have provided us with a letter, dated November 30, 
1987, from attorneys representing certain public entities who 
oppose the proposed East Contra Costa Sanitary Landfill. The 
letter alleges that the landfill decision will have a material 
financial effect on Acme's transfer station and that Supervisor 
Schroder is required to disqualify himself because of Valley's 
interest in Acme. Since Valley has sold its interest in Acme, 
it is your understanding that the impact of the decision on 
Acme need not be taken into consideration. 

Oakland Scavenger's Altamont Landfill Site 

Waste Management also owns Oakland Scavenger Company which 
operates Altamont Landfill in Alameda County. Under certain 
circumstances, waste could be trucked from Contra Costa County 
to the Altamont landfill. Before that disposal could take 
place, Oakland Scavenger would have to enter into an agreement 
with Acme or some other waste transporter for acceptance of 
wastes at Altamont.2/ Then the Alameda County Solid Waste 
Management Authority, a joint powers agency, would have to 

2/ Mr. Klose's letter of January 18, 1988, states that 
Acme has contracted with Oakland Scavenger. You have checked 
with county officials and they indicate that Mr. Klose is in 
error. As always, our advice is based on the facts provided by 
the requestor. Accordingly, we assume that no such contract 
has been entered into. 
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amend the county's solid waste management plan to authorize 
disposal of wastes from another county. It is expected that 
such an amendment would require an environmental impact 
report. The approval process would take a minimum of seven to 
ten months. You believe it would be speculative to conclude 
that the impact of the pending decision would have a reasonably 
foreseeable impact on Waste Management. 

with respect to other facts, they remain very similar to 
the facts stated in your previous requests for advice. 

The applications do not involve setting gate fees, tipping 
charges or any other fee that Valley might have to pay to a 
landfill. In your previous request, you indicated that those 
fees will not be set by the Board of Supervisors. Since that 
correspondence, the proposed conditions have been amended to 
provide that the disposal rates charged by the landfill shall 
be approy~9 .. :Pythecounty..... However, it will still be several 
year~b~fore fees are established. 

The two sites currently under consideration are located so 
that there would not be any significant difference in 
transportation costs for Valley to haul waste to either site. 

ANALYSIS 

As stated in our previous advice letters, Supervisor 
Schroder may not participate in any decision which will have a 
reasonably foreseeable material financial effect on Valley. He 
is also prohibited from participating in any decision which 
will have a reasonably foreseeable material financial effect on 
Valley's parent company, Waste Management. (Regulation 
18706.) with respect to Acme, you are correct in your 
understanding that since Valley has sold its interest in Acme, 
we need not consider whether the decision will affect Acme. 

Foreseeability 

An effect on an official's economic interest is foreseeable 
when there is a sUbstantial likelihood that it will ultimately 
occur as a result of a governmental decision. An effect does 
not have to be certain to be foreseeable; however, if an effect 
is a mere possibility, it is not foreseeable. (In re Thorner 
(1975) 1 FPPC Ops. 198.) 

As indicated in our previous advice letter, the current 
decisions regarding land use approvals for the two proposed 
landfill sites will not have a reasonably foreseeable effect on 
the fees paid by Valley. In addition, the facts you have 
provided lead us to conclude that the potential for the current 
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decisions to affect the revenues of Oakland Scavengers and, 
therefore, Waste Management, is not reasonably foreseeable. 
Furthermore, because of the numerous contingencies involved 
before Waste Management could obtain a permit to operate a 
landfill, we do not believe these decisions will make a 
reasonably foreseeable difference in whether Waste Management 
will ultimately obtain the permit. However, the decisions 
undoubtedly will affect the likelihood of whether Waste 
Management will be granted a permit to operate a landfill at 
its proposed Marsh Creek site. If the foreseeable change in 
likelihood of the Marsh Creek site being operated as a landfill 
will affect the value of that site to a degree which is 
material to Waste Management, Supervisor Schroder is prohibited 
from participating the decision.li 

Materiality 

Wast~~Cll1Clg~:m~l1t:i;LaFortuneSOOcompany.Aceerdi~ngly, ~ 
t.nee:ffect of these decisions on waste Management will be 
considered material if they will result in an increase or 
decrease in the value of the Marsh Creek site of $1,000,000 or 
more. (Regulation 18702.2(c) (3).) Unless such an effect is 
reasonably foreseeable, Supervisor Schroder may participate in 
the decisions. You have not provided us with any information 
upon which to base a conclusion on this question. 

I trust this responds to your request. If you have any 
questions, please contact me at (916) 322-5901. 

JGM: j aj 

Sincerely, ' 

Diane M. Griffiths 
General Counsel 

~"UlTV1 
John G. Mclean 
Counsel, Legal Division 

l/ For instance, if both of the sites now pending are 
rejected and no other sites are currently being applied for, 
the decision to reject these two sites would foreseeably affect 
the likelihood that the Marsh Creek site would ultimately 
receive favorable consideration. If such an effect will alter 
the current market value of the Marsh Creek site property in an 
amount which is material as to Waste Management, then 
disqualification is required. 



MICHAEL R. NAVE 
R 

OSTER 

CCuNSEL 

THOMAS BERTRAND 

FEDERAL EXPRESS 

John G. McLean 

A PROFESS:ONAL LAW COPPORATiOI\; 

CIViC COMP'~EX 

835 EAST 14TH 
LEANDRO, CAliFORNIA 

(415) 
FAX \41 

-3333 
-3365 

January 27, 1988 

Counsel, Legal Division 
California Fair Political 
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P.o. Box 807 
Sacramento, California 95804-0807 

Dear Mr. McLean: 
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CA 94010-4211 
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REPLY TO 

San Leandro 

s letter amplifies the facts contained in my letter of 
December 28, 1988, with respect to Waste Management, Inc. ("WI'H"). 

First, WMI has stated its intention to develop a landfill at 
a s in Contra Costa County at a s known as "Marsh Creek". 
However, WMI cannot even submit an application to the County until 

has completed substantial work on the site. The required 
investigation will examine soil, geologic and hydrologic 
conditions to determine the containment ability of the site. 
County officials estimate that the required work will take 
approximately six months. If the preliminary investigation 
demonstrates that the site may be an appropriate location for a 
land 11 and ~1I submits an application, it will take at least two 
years for the appplication to be processed. The pending 

ications were filed three years ago. 

Approval of the 
amendment and land use 
well as of 

s, 
, such as rare 
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Moreover, the processing of the Marsh Creek application, if 
it is submitted, would be independent of any other land fill 
applications processed by the County. The County could approve 
one or both pending applications and still approve a site at Marsh 
Creek. 

Given all of the procedural hurdles, it seems totally 
speculative to argue that the pending decisions will have a 
material financial effect on WMI. If the WMI application were 
being considered at the present time, or even if the WMI 
application had been processed to the point where environmental 
constraints had been minimized, might be possible to argue that 
the forseeability standard is met, but under the circumstances, I 
do not see any basis for finding that the standard is met in this 
case. 

Altamont Landfill in Alameda County. Under certain circumstances 
waste could be trucked from Contra Costa County to the Altamont 
landfill. Before that sposal could take place, Oakland 
Scavenger would have to enter into an with Acme or 
other waste transporter for acceptance of wastes at Altamont. 
Then the Alameda County Solid Waste Management Authority, a joint 
powers agency, would have to amend the county's solid waste 
management plan to authorize sposal of wastes from another 
county. It is expected that such an amendment would require an 

report. The approval process would take a 
minimum of seven to ten months. Here too, it seems speculative to 
argue that the impact of the pending decision wouldhave a 
reasonably forseeable impact on WMI. 

My references in my letter of December 28, 1987, to giving 
WMI a competitive advantage are directed more to policy concerns 
than legal concerns. Under the standards set forth in the Act and 
FPPC regul there is not an adequate basis to conclude that 
Supervisor Schroder's unqualified devotion to his public duty 
might be However, if the FPPC s that the 1 

1/ 
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standard is met and that disqualification is required, it appears 
that any potential economic benefit would accrue to the very 
entity that triggered his disqualification. I find s result 
troubl from a policy as well as a legal point of view. 

I hope this formation is of assistance. Please do not 
hesitate to contact me if you have any questions. 

Very truly yours, 

MEYERS, NAVE, RIBACK & WEST 

NEW:dp 

cc: Supervisor Schroder 
Vic Westman, County Counsel 
Charles Zahn, Contra Costa County 
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Dear Mr. McLean: 
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This letter is a comment on the December 28, 1987 letter 
from Natalie West, Esq., counsel for Contra Costa County 
Supervisor Robert Schroder, with reference to the above advice 
letters. Ms. West graciously provided us with a copy of that 
letter. 

We 
advice 
advice 

wish to provide you with facts which may bear upon the 
ul timately given to Supervisor Schroder, so that any 
letter to the Supervisor will consider all of the facts 

in issue. 

Ms. West states that Valley Disposal (Valley) has sold its 
interest in the Acme Fill Corporation, which was the original 
involvement giving rise to our concern about Supervisor 
Schroder I s possible conflict of interest. What is unknown, 
however, is whether or not Valley or its former stockholders 
(two individuals) retains any kind of a security interest in 
Acme or its assets. If such an interest does exist, Valley 

LTR:Letter-527:sb 
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may still be affected by a decision on locating landfills in 
Contra Costa County. 

Even if Valley has sold its interest in Acme, we are 
concerned that the issue of Supervisor Schroder's potential 
conflict of interest be analyzed in view of his continuing 
rela t ionship wi th Valley, and its related bus iness en t i ty, 
Waste Management Incorporated (WMI). The source of conflict 
here may come from several matters in which WMI is involved. 
Some of these connections are outlined below. 

Oakland Scavenger Company, a wholly-owned subsidiary or 
other related entity of WMI, owns the Altamont landfill site 
(Altamont) in Alameda County. This site has been discussed as 
an alternative to the East Contra Costa Sanitary Landfill 
(ECCSL) proposal for disposing of Contra Costa County's solid 
waste, either on an interim basis while a more suitable land­
fill site is developed, or as a permanent alternative. The 
Altamont landfill has also been discussed as an alternative in 
the Environmental Impact Report (EIR) (al though inadequately 
under CEQA) prepared by County Staff to support the ECCSL 
sanitary landfill site. 

As Ms. West's letter states, WMI has declared its intent 
to sponsor and develop a landfill at a site in Contra Costa 
County known as "Marsh Creek." This si te has not been fully 
evaluated as a potential landfill, but is a considerable 
distance further from many population centers in the county 
than the other two landfill si tes. If WMI has a financial 
interest or is investing funds in the Marsh Creek si te in 
order. to pursue development, a decision to approve (or dis­
approve) the ECCSL application could have a foreseeable 
material financial effect on the Marsh Creek site. A material 
effect on Al tamont is also foreseeable. If the ECCSL is 
approved, it is reasonably foreseeable tha t WMI' s investment 
in promoting Marsh Creek as a landfill could be lost or 
devalued, due to the competitive effect from the ECCSL 
landfill. If market condi tions allow WMI to develop Marsh 
Creek even if ECCSL is approved, it is reasonably foreseeable 
that WMI' s investment could be affected by the longer life 
expectancy for the Marsh Creek landfill, due to division of 
the waste stream between that site and the other landfill. 
There are other likely possibili ties as well. In summary, 
action upon the ECCSL application is likely to have a fore­
seeable, significant financial effect on Valley and its 
related business entity, WMI, which entities are a source of 
income to Supervisor Schroder. 

Proceedings in the Planning Commission review for the 
ECCSL have revealed the fact that the Acme Fill Corporation, 
while Valley Disposal still owned a majori ty interest, had 
contracted wi th the Oakland Scavenger Company to export the 
Acme Transfer Station waste stream to the Altamont landfill. 

LTR:Letter-527:sb 
84-01l8L03l2-001 -2-



Although it is presently unclear what the disposition of this 
contractual relationship is, approval of ECCSL would have a 
reasonably foreseeable significant effect on WMI's sources of 
revenue, by intercepting this waste stream. 

Ms. West indicates that the result of a disqualification 
of Supervisor Schroder would likely be a 2-2 vote, which could 
effectively deny approval of the ECCSL project. Such a 
probability is, however, no justification for determination 
that no conflict exists. In fact, section 87101 of the 
Government Code makes it clear that tie breaking is not a 
situation making participation legally required in the face of 
a conflict. The necessary result of any disqualification for 
conflict of interest is that the economic effects of the 
governmental decision are determined independently by the 
remainder of the deciding body, without participation of the 
disqualified party. 

I trust this information will be useful to you in con­
sidering and issuing your advice letter to Supervisor 
Schroder. If I can be of any further assistance, please do 
not hesitate to let me know. 

Ver 

;;t-==' 
AWRENCE KLOSE 

PLK:wp 

cc: William R. Galstan, City Attorney, 
City of Antioch 

David E. Pesonen, General Manager, 
East Bay Regional Park District 

William Seegmiller, General Manager, 
Contra Costa Water District 

Natalie E. West, Esq. 
Vic Westman, County Counsel 
Fred Caploe, Attorney at Law 
Paul Longo, FPPC Enforcement Division 

LTR:Letter-527:sb 
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nEPl't TO 

This letter requests additional advice on behalf of Contra 
Costa County Supervisor Robert I. Schroder regarding his 
obligations under the conflict of interest provisions of the 
Political Reform Act. 1 You previously issued an advice 
letter dated September 24, 1986, and a follow-up dated January 
15, 1987, concerning Supervisor Schroder's participation in 
decisions involving the location of a new landfill site in 
Contra Costa County. Because of the public importance of the 
landfill decision and the high level of public controversy 
surrounding the decision, Supervisor Schroder requests 
supplemental advice concerning this matter. 

1 

Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise noted. 
Commission regulations appear at 2 California Administrative 
Code section 18000, et seq. All references to regulations are 
to Title 2, Division 6 of the California Administrative Code. 
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QUESTION 

You have previously concluded that Supervisor Schroder may 
participate in decisions regarding land use approvals for the 
two sites currently being considered for landfills in Contra 
Costa County, unless it is reasonably foreseeable that the 
expenses or liabilities of Valley Disposal service Company will 
be materially affected by the decisions. Do any of the facts 
set forth below lead you to conclude that disqualification is 
required? 

FACTS 

supervisor Schroder is a 50 percent owner in the Schroder 
Insurance Company. Schroder Insurance is, and for the last 40 
years has been, the insurance broker for Valley Disposal 
service Company ("Valley Disposal"). In this capacity, 
Schroder Insurance earns annual commissions in excess of 

500. 2 

There are currently two separate applications pending 
before the County for landfill sites. The applications were 
scheduled for review by the Board of supervisors on December 1, 
1987, but have been deferred until January 12, 1988. Each 
application will be judged independently. It is possible that 
one or both applications will be granted or that neither will 
be granted. The two sites are the Kirker Pass Waste 
Management Landfill and East Contra Costa sanitary Landfill. 

Valley Disposal has no ownership interest or investment in 
either of these sites. For each site, the Board of supervisors 
will make decisions including proposed general plan amendments, 
rezoning (for Kirker Pass only), solid waste management plans 
and conditional use permits. If an application is approved, 

2 

Valley Disposal is in the process of being sold to waste 
Mnagement Services, the nation's largest solid waste management 
company. Newspaper accounts of the transfer indicate that 
Valley Disposal will be operated under the same management with 
the same name. See enclosed article from Contra Costa Times, 
December 17, 1987, attached hereto as Attachment A. Under FPPC 
Regulations 18236 and 18706, it appears that Valley Disposal 
will be a subsidiary or otherwise related business entity of 
Waste Management Services and that disqualification would be 
required if it is reasonably foreseeable that a decision would 
have a material financial effect on Valley Disposal or Waste 
Management Services. 
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the staff will subsequently issue a solid waste facilities 
permit. The Board will also consider development agreements 
with the landfill developers. The development agreements would 
implement the conditions of approval and the County's solid 
waste management plan. Various development fees have been 
proposed for inclusion in the development agreements. A list 
of proposed fees contained in a staff memorandum dated November 
20, 1987, is attached hereto as Attachment B. 

Allegations of conflict of interest have been raised by 
attorneys representing certain public entities who oppose the 
proposed East Contra Costa Sanitary Landfill. Letter from 
Larry Klose to Supervisor Schroder, dated November 30, 1987, 
Attachment C. The letter alleges that the landfill decision 
will have a material financial effect on the transfer station 
(Acme) and that Supervisor Schroder is required to disqualify 
himself because of Valley's interest in Acme. As discussed 
below, Valley has sold its interest in Acme. Therefore, as I 
.JJnd.er.st_and . .the .... .law~ .... we .donotneed.toconsiderthe. ...... impact .... o.;f.. . 
the decision on Acme. 

with respect to other facts, they remain very similar to 
the facts stated in our previous request for advice. 

In addition, on December 16, 1987, Waste Management Inc. 
announced to the county Solid Waste Management Commission that 
it intends to sponsor a third proposed landfill at the Marsh 
Creek site. This site would be in the east part of the County 
and more remote than the other two sites. The County will not 
accept an application for that site until certain environmental 
studies are completed. 

On December 15, 1987, the County approved an application 
for a transfer station. The transfer station will be operated 
by Acme Fill, the operator of the current landfill. until 
recently, Valley Disposal owned a 34.6% interest in Acme Fill 
and Supervisor Schroder has disqualified himself from 
participation in decisions concerning the transfer station 
because of Valley's interest in Acme. However, in connection 
with the sale of Valley to Waste Management, Inc., Valley· 
divested itself of any interest in the proposed transfer 
station. I am informed that Valley sold its interest in Acme 
to Garaventa who is a partner in Acme Fill. Whether these 
shares were purchased by Garaventa in his own capacity or as an 
agent for the other partners in Acme is the subject of pending 
litigation. Sand J Investments, applicant for the East Contra 
Costa site, is composed of members of the Garaventa family. If 
this fact is significant, I will attempt to identify the 
specific relationship between these entities. 
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The applications do not involve setting gate fees, tipping 
charges or any other fee that Valley might have to pay to a 
landfill. In our previous request, we said that those fees 
will not be set by the Board of Supervisors. Since that 
correspondence, the proposed conditions have been amended to 
provide that the disposal rates charged by the landfill shall 
be approved by the County. However, it will still be. several 
years before fees are established. 

The two sites currently under consideration are located 
so that there would not be any significant difference in 
transportation costs for Valley to haul waste to either site. 

One additional fact not previously mentioned is that the 
proposed conditions encourage recycling by requiring that the 
landfill will not accept waste from communities that do not 
have curbside recycling programs unless a surcharge is 
established. 

The proposed conditions also provide that refuse will not 
be received at the landfill until a transfer station is in 
operation. 

In addition to disposing of wastes at a landfill site in 
Contra Costa County, Valley could truck to Altamont in Alameda 
County if requisite governmental approvals are obtained. 
Valley might seek to use Altamont if the Contra Costa sites are 
rejected or if the fee structure eventually established at the 
new site(s) is less favorable than the costs of trucking to 
Altamont. Altamont is operated by Oakland Scavenger which is 
owned by Waste Management, Inc. 

I have also been asked to advise you that if Supervisor 
Schroder is required to disqualify himself from the pending 
applications, it appears likely that the Board will deadlock 
2-2, and that neither application would be approved. That 
result would give a direct and immediate competitive advantage 
to Waste Management Inc., which has identified a third 
potential site, and which owns the Altamont landfill. 

ANALYSIS 

As stated in your previous advice letters, Supervisor 
Schroder may not participate in any decision which will have a 
reasonably foreseeably material financial effect on Valley. It 
is also evident that he may not participate in a decision that 
will have a reasonably foreseeable material financial effect on 
Waste Management, Inc. 

Under the standards set forth in the Thorner opinion, 1 
FPPC Opinions 198 (No. 75-089, December 4, 1975) and the Sankey 
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Opinion, 2 FPPC Opinions 157 (No. 76-071, November 3, 1976), I 
do not see any basis on which the effect of the landfill 
decision can be deemed "reasonably foreseeable" with respect to 
Valley. Under the analysis in Thorner, in order for an effect 
to be reasonably foreseeable, there must be more than a mere 
possibility; there must be a substantial probability. The 
Opinion notes that: 

. the ultimate test is whether the element of 
foreseeability, together with the other elements 
discussed earlier, is present to the point that the 
official's "unqualified devotion to this public duty" 
might be impaired. people v. Darby 
114 Cal.App.2d 412, 433 (1952) 

In the present situation, the fees to be charged at 
different sites are not currently known and will not be set for 
several years. Furthermore, the fees will be privately 

.. established.~~ .... .Even.~though.~the ..... Board ... o.f~.Supervi..s().rs·····mayretain~ 
authority to approve the fees, I do not believe the current 
decision will have an effect which is "reasonably foreseeable" 
on the fees paid by Valley. 

The additional analysis in your earlier letter remains the 
same. You stated that: 

Valley's expenses may be affected by the costs of 
hauling waste to different sites. Presumably, 
however, Valley's decision regarding which site it 
will use will be based not just on hauling, but also 
on dumping fees. For example, Valley may choose to 
dump at a site which is located at a further distance 
than another site in order to take advantage of lower 
dumping fees. Since the fees to be charged at 
different sites are are not currently foreseeable, we 
do not believe that the overall effect which these 
decisions may have on Valley's expenses is 
foreseeable. Therefore, Councilmember Schroder may 
participate in the decisions regarding the remaining 
permit applications. 

Finally, I do not see any basis on which the additional 
conditions promoting recycling would require disqualification. 

with respect to the fees proposed as part of the 
development agreement, any potential impact on Valley is 
speculative. Some or all of the fees may be passed on to the 
consumer. It is not clear what portion of the wastes at any 
landfill will be disposed by Valley, or if Valley will use the 
landfill at all. Thus, we can not determine that it is 
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reasonably foreseeable that fixed fees imposed on the landfill 
developer would have a material effect on Valley. 

In summary, solid waste management is a complex and 
controversial subject. Supervisor Schroder wishes to comply 
with the spirit as well as the letter of all applicable 
conflict of interest laws, and he will continue to evaluate 
each issue brought before the Board in order to assure such 
compliance. However, he also has an obligation to fulfill the 
responsibilities of his office, and to participate in difficult 
and controversial decisions unless precluded by law. Under the 
facts set forth above, we do not believe that the landfill 
decision will have a material financial effect on Valley. 

We look forward to receiving your advice in this regard. 
Please don't hesitate to call me if you have any questions or 
would like any additional information. 

MEYERS, NAVE, RIBACK & WEST 

tJ010h ~<?,V 
Natalie E. West 

NEW/cda 

Enclosure/Attachment 

cc: Supervisor Schroder 
Vic Westman, County Counsel 
Charles Zahn, Contra Costa County 
P. Lawrence Klose, Berliner, ~ohen & Biagini 
Fred Caploe, Attorney at Law 
Paul Longo, FPPC Enforcement Division 
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Valley Disposal wins final sale approval 
8y Betsy Wing 
Sllllfwriter 

. WALNUr CREEK - Family­
owned Valley Disposal Service 
lac. will be sold to Waste Manage­
aaent Services. 

After months of meetings and 
lwestigation by various agencies, 
f6e sale won its last-needed ap­
JIOVIll from the Walnut Creek City 
Council Tuesday night. 

Valley Disposal is owned by the 
lusband-wife team of Marshall 
... Anne Grodin and Fran Fioren­
CIao. Anne Grodin's mother. The 
Crodins will continue to manage 
"'Iey's operations for at least 
IIree years after the sale is final. 
~!m(L"!ill~me"~m.i:D!: .. 
fred" but will remain involved in 
die finn's management, Marshall 
CIodin said. 
! The family declined to disclose 
die sale price. 
. Conce~ about trading a small, 
kally owned garbage collection 
em for a gigantic company that 
!ills been charged with price-fixing 
• Florida and Southern California 
iIIId up the deal for two months. 

MARSHALL GRODIN, Fran Fiorentino and Anne Grodin stand in front of a Valley Disposal 
truck at the company's Walnut Creek office . 

l!:e Walnut Creek council, 
with the San Ramon City 

lltuncil and the Central Contra 
(Iasta Sanitary District, had the 
~r of final approval over the 
.. because each has an exclusive 
rDnchise agreement with Valley 
!Iisposal. 

The Walnut Creek council was 
• last to approve transfer of its 
ltIrtchise. Valley Disposal also col­
tEts garbage in San Ramon, Dan­
.. Alamo, Blackhawk and La­
liIette, and will continue to do so. 

"No one will notice a differ­
:ace," said Anne Grodin. 

In approving the franchise 
lJIDSfer, Mayor Ed Skoog said he 

Concerns about trading a small, locally 
owned garbage collection firm for a 
gigantic company that has been charged 
with price-fIXing in Florida and Southern 
California held up the deal for two 
months 

was satisfied after investigation 
that price-fixing of the kind 
charged in Florida and Southern 
California could not happen under 
Walnut Creek's franchise agree­
ment. 

Skoog praised the Grodin-Fior­
entino management team and said 
a key to approval was a three-year 

contract calling for the same man­
agement to stay on. 

Councilwoman Evelyn Munn 
says many people who fear loss of 
the "mom and pop operation" 
called to ask her whether the com­
pany would still be called Valley 
Disposal. 

Anne Grodin said the name will 

stay the same, at least for the time 
being. 

Marshall Grodin said the fam­
ily's intent in selling Valley Dis­
posal is not to get out of the gar­
bage collection business but to 
gain access to more capital. 

"When we look ahead at the 
capital needs for this company for 
the next three to five years, so 
much capital would be needed that 
we realized we couldn't do it with­
out help," he said. 

Among changes that would re­
quire capital investment are intro­
ducing curbside garbage pickup 
and curbside recycling, and setting 
up a newer yard than the one now 
located on North Main Street. 

Vindy storm causes chills, spills in area 
'''' wet, wild and windy storm 
:led down signs, tied up traffic 
hlppled trees Wednesday as it 
imaed to cast a chill over Contra 
_and the rest of Northern Cali­
iia. 
~~ ~ 0f!.t~.a ~d ~ .for 

Gotchet said the cold rain and 
fallen sign made for lousy business 
Wednesday. 

The storm brought 0.44 inches of 
rain to Martinez, bringing the sea­
son total there to 5.75 inches, more 
than II!.! inches above the seasonal 

another at the Heather Farms pool 
in Walnut Creek. were downed by 
the wind. Trees were knocked down 
in Concord, Walnut Creek. Martinez 
and Pleasant Hill but no major 
problems were reported. 

Althouuh thp w;nn han mllf'li hv 

close 41~ miles of roadway leadin 
to the peak. 

National Weather Servic 
spokesman Gary Barboto said sno' 
was falling Wednesday afternoon; 
4,000-foot elevations in the Sierr 
Npvada. Travelers in caulDers ar. 
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Annual 
Cost 

$ 25,000 

$439,000 

$ 77 ,000 

$118,000 

$ 50,000 

$ 55,000 

$150,000 

$150,000 

$ 75,000 
$1,139,000 

$100,000 

$160,000 

$130,000 

$ 60,000 

$100,000 

$550,000 

PANEL 1 

COUNTY SOLID WASTE MANAGEMENT PROGRAM 
SPECIAL CONDITIONS FOR LANDFILL APPROVAL 

DEVELOPMENT FEE SUMMARY 

DEVELOPMENT AGREEMENT FEES 

Program 

Rate Review by Board of Supervisors 

Workfare Litter Cleanup 

New Workfare Litter Cleanup Vehicles 

Sheriff Litter Enforcement 

3 Sheriff Vehicles 

District Attorney Litter Enforcement 

Public Education 

Abandoned Vehicle Removal 

Solid Waste Program Manager 

OTHER SPECIAL CONDITION FEES 

Resource Recovery Manager 

Solid Waste Planning 

Solid Waste Enforcement 

Geo-Technical Inspector 

Landfill Development Coordinator 

Comments 

$15,000 if only 1 
landfill 
$25,000 for 2 
1 andfi 11 s 

3X existing program, 
includes existing 
program costs. 

For above 

2 full-time deputies 
plus vehicle a & M. 

Includes litter 
education 

LUP condition 

Existing assessment. 

Existing assessment. 

LUP condition 

LUP condition 

TOTAL FEES = $1,689,000 



may still be affected by a decision on locating landfills in 
Contra Costa County. 

Even if Valley has sold its interest in Acme, we are 
concerned that the issue of Supervisor Schroder I s potential 
conflict of interest be analyzed in view of his continuing 
relationship wi th Valley, and its related business enti ty, 
Waste Management Incorporated (WMI). The source of conflict 
here may come from several matters in which WMI is involved. 
Some of these connections are outlined below. 

Oakland Scavenger Company, a wholly-owned subsidiary or 
other related entity of WMI, owns the Altamont landfill site 
(Altamont) in Alameda County. This site has been discussed as 
an alternative to the East Contra Costa Sanitary Landfill 
(ECCSL) proposal for disposing of Contra Costa County's solid 
waste, either on an interim basis while a more suitable land­
fill site is developed, or as a permanent alternative. The 
Altamont landfill has also been discussed as an adternative in 
the Envi ronmental Impact Report (EIR) (al though inadequately 
under CEQA) prepared by County Staff to support the ECCSL 

As Ms. West's letter states, WMI has declared its intent 
to sponsor and develop a landfill at a site in Contra Costa 
County known as "Marsh Creek." This si te has not been fully 
evaluated as a potential landfill, but is a considerable 
distance further from many population centers in the county 
than the other two landfill sites. If WMI has a financial 
interest or is investing funds in the Marsh Creek si te in 
order to pursue development, a decision to approve (or dis­
approve) the ECCSL application could have a foreseeable 
material financial effect on the Marsh Creek site. A material 
effect on Altamont is also foreseeable. If the ECCSL is 
approved, it is reasonably foreseeable that WMI' s investment 
in promoting Marsh Creek as a landfill could be lost or 
devalued, due to the competitive effect from the ECCSL 
landfill. If market conditions allow WMI to develop Marsh 
Creek even if ECCSL is approved, it is reasonably foreseeable 
that WMI' s investment could be affected by the longer life 
expectancy for the Marsh Creek landfill, due to division of 
the waste stream between that si te and the other landf ill. 
There are other likely possibili ties as well. In summary, 
action upon the ECCSL application is likely to have a fore­
seeable, significant financial effect on Valley and its 
related business entity, WMI, which entities are a source of 
income to Supervisor Schroder. 

Proceedings in the Planning Commission review for the 
ECCSL have revealed the fact that the Acme Fill Corporation, 
while Valley Disposal still owned a majority interest, had 
contracted wi th the Oakland Scavenger Company to export the 
Acme Transfer Station waste stream to the Altamont landfill. 

LTR:Letter-527:sb 
84-0118L0312-001 -2-
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B E R LIN E R~ C 0 I~I E N & B I l'\ (; ( N I 
ATTORNf-_YS Al LAW 

UNION BANK BUILDING 

99 ALMADEN BOULEVARD SUITE 400 

SAN JOSE CALIFORNIA 95113 

TELEPHONE (408) 2865800 

January 18, 1988 

FEDERAL EXPRESS 

M f:JofiriMcLeari 
Staff Counsel 
California Fair Political 

Practices Commission 
P.o. Box 807 - 1100 "K" St. 
Sacramento, CA 95804 

Re: Advice Letter Aid-86 168 and Follow-up 
Advice Letters; Contra Costa County Supervisor 
Robert Scfiroder 

Dear Mr. McLean: 

T1Nl01HY T Hld3f R 

MARY fH 1 H LON(~ 

NANC Y ,J JOHN~,()"J 

ANNE ( N[ f Tf R 

KEvlNF KLllty 

KATHLEEN K SIPl t 

DAVID 0 NAGL[R 

CHRIS SCOTT GRAHAM 

LYNN G ,.,.1t'KINNON 

JAMES P CASHMAN 

SCOTT R HOVER SMOOT 

P LAWRENCE KLOSE 

THOMAS P fviURPHY 

STEVEN J CASAD 

JEANETTE R YOUNGBLOOD 

THOMAS A 8ARTAS! 

JONATHAN 0 WOLf 

NANCY F THORNTON 

JEROLD A REITON 

ROBERT l CHORTEK 

CYNTHIA M CIMA 

STACY L SAETA 

"A PROFESSIONAL CORPORATION 

FACSIMILE 140BI 99B 53B8 

Tfiis letter is a comment on tfie December 28, 1987 letter 
from Natalie West, Esq., counsel for Contra Costa County 
Supervisor Robert Scfiroder, witfi reference to tfie above advice 
letters. Ms. West graciously provided us witfi a copy of tfiat 
letter. 

We 
advice 
advice 

wisfi to provide you witfi facts wfiicfi may bear upon tfie 
ultimately given to Supervisor Scfiroder, so tfiat any 
letter to tfie Supervisor will consider all of tfie facts 

in issue. 

Ms. West states tfiat Valley Disposal (Valley) fias sold its 
interest in tfie Acme Fill Corporation, wfiicfi was tfie original 
involvement giving rise to our concern about Supervisor 
Scfiroder's possible conflict of interest. Wfiat is unknown, 
fiowever, is wfietfier or not Valley or its former stockfiolders 
(two individuals) retains any kind of a security interest in 
Acme or its assets. If sucfi an interest does exist, Valley 

LTR:Letter-527:sb 
84-0118L0312-001 -1-



Although it is presently unclear what the disposition of this 
cont ractual rela t ionsh ip is, approval of ECCSL would have a 
reasonably foreseeable significant effect on WMI's sources of 
revenue, by intercepting this waste stream. 

Ms. West indicates that the result of a disqualification 
of Supervisor Schroder would likely be a 2-2 vote, which could 
effectively deny approval of the ECCSL project. Such a 
probability is, however, no justification for determination 
that no conflict exists. In fact, section 87101 of the 
Government Code makes it clear that tie breaking is not a 
situation making participation legally required in the face of 
a conflict. The necessary result of any disqualification for 
conflict of interest is that the economic effects of the 
governmental decision are determined independently by the 

-remainder of the deciding body , without "par~ticipationo{ the 
disqualified party. 

I trust this information will be useful ta- you in con­
sidering and issuing your advice letter to Supervisor 
Schroder. If I can be of any further assistance, please do . ·notnesTtateto TeTmeknow: .. ~..... . .................................. ~.~ ...... ~ ... . 

Ver 

~. 
AWRENCE KLOSE 

PLK:wp 

cc: William R. Galstan, City Attorney, 
City of Antioch 

David E. Pesonen, General Manager, 
East Bay Regional Park District 

William Seegmiller, General Manager, 
Contra Costa Water District 

Natalie E. West, Esq. 
Vic Westman, County Counsel 
Fred Caploe, Attorney at Law 
Paul Longo, FPPC Enforcement Division 

LTR:Letter-527:sb 
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Supervisor Robert Schroeder 
County of Contra Costa 
510 La Gonda Way 
Danville, CA 94526 

.... R-e; .. ·-Qu-e-sti--onsRe9ar-di-1l9~-C-onf.l-i.ct-o-fln-t-er-es-t-Eas-t~-Ce-n-tra~···· 
Costa Sanitary Landfill 

Dear Supervisor Schroeder: 

As you know, our firm represents the City of Antioch, the East 
Bay Regional Park District, alJd the Contra Costa Water District with 
reference to the. pending approval of the East Contra Costa Sani tary 
Landf ill (ECCSL). This letter is wri tten to discover whether or not 
Valley Disposal Company (Valley) still constitutes a source of 
income to you as defined by the Fair Political Practices Act. If 
Valley is a source of income, we believe you have a conflict of 
interest, and must disqualify yourself. 

;, : j 
As you will recall, the Fair Political Practices Commission 

staff concluded in late 1986 and early 1987 that you had a conflict 
of interest with regard to approval of the Bailey Road landfill 
application due to the fact that Valley Disposal Company was a source 
of income to you, when Valley had an interest in the Bailey Road si teo 
At that time, the Fair Political Commission staff concluded that you 
would have a conflict of interest in voting on the location of any 
of the sites if the Bailey Road site were to remain under con­
sideration for a land use permit. Subsequently, the Bailey Road site 
application was withdrawn. 

If, since that time, Valley continues to be a source of income 
to you, we believe that a conflict continues to exist, because of the 
interest of Valley in Acme Fill Corporation (Acme), and its pending 
transfer station application. 



As you know, Acme operates the present landfill near the City 
of Martinez, which is currentl~ scheduled to stop accepting refuse 
sometime in 1989. Further, Acme has applied for approval of a refuse 
transfer station, which would accept refuse fro~ a large portion of 
Contra Costa County, and provide a consolidated hauling service to 
any landfill site utilized to replace the Martinez landfill. 

The draft Environmental Impact Report presently being cir­
culated for the Acme transfer station makes it very clear that Acme's 
start up costs, amount of investment, capital needs, operating 
budget and revenues will be substantially affected by the distance 
from the proposed transfer station to any new landfill proposed in 
Contra Costa County or to any site which may be located outside the 
County. As is stated in the transfer station draft EIR, the further 
the distance to a landfill, the greater the number of trucks and 
drivers which will be necessary in order to accomplish the necessary 
number of dai ly trips:. Other financial aspects of the Acme trans fer 
operation could be affected as well. 

If Valley continues to constitute a substantial source of 
income to you, as defined by the Fair Politial Practices Act, and the 
guidelines adopted thereunder, we believe that any 'landfill siting 
decision would forseeably have a material financial affect on that 

~~-~.~~~~~~ .. ~ .. ~~~. ~~-souE~-a·~····()f~~··~i.R€~me-rand---conS€.qu.Qn.t.J..y~~wou14~€.r....ea.t.e--a~-.col+£~i.ct-~~oL~~~ 
interest for you if you were to finally vote on the subjec~. 

Based on the provisions of 2 California Administrative Code 
§18702(2)(g)(1)-(3), any decision which could have a material fin­
ancial effect on .an enti ty which is a source of income to you which 
in any fiscal year might cause an increase or decrease in gross 
revenue to. that source of income of more than $10,000, or increase 
or decrease expenses more than $2,500, or increase or decrease the 
value of assets or liabilities more than $10,000 constitutes a source 
of conflict. In view of the magnitude of the proposed investment in 
the proposed Acme Transfer Station, and the probable cost of transfer 
vehicles and ongoing personnel needs for tha t project, it is reason­
ably forseeable that Valley's interest' in the Acme Transfer Station 
would be affected by more than the above amounts by the location of 
any landfill which would be served by the Transfer Station. Since 
these effects on Valley depend on the distance to any landfill, your 
participation in a final vote on either landfill would probably be 
a conflict of interest, if Valley remains a source of income to you. 

We raise these questio.ns at this time so that they may be 
satisfactorily resolved before final action is taken on the East 
Contra Costa Sanitary Landfill and the Kirker Pass landfill. Any 
final decision made while you have a conflict of interest would be 
void, pursuant to provisions of the Fair Political Practices Act. 
Additionally, voting while you have a conflict could subject you to 
civil and criminal penalties. We have no desire to cause such a 
consequence by failing to bring these matters to your attention prior 
to a final vote on the two landfill approvals. 

-2-
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In summary, if Valley Disposal Service continues to be a source 
of income to you, as defined by the Fair Political Practices Act and 
its guidelines, we believe that you would be disqualified from voting 
on either landfill application, due to the substantial effects such 
a decision would have on Valley's investments in the Acme landfill 
and proposed transfer station. 

We request that- you respond to this letter in writing. We 
further request that if Valley continues to be a source of income to 
you, you disqualify yourself from voting because of a conflict of 
interest. At the very least, by copy of this letter we request that 
the Board of. Supervisors delay final decision on the two landfill 
matters presently before you until this question is resolved. 

PLK/lp 
cc: Chairperson Sunne McPeak 

andJ-1embers of the Board of Supervisors, 
~e:~:~~11~t9ji~:2=Wlse! 

n orcemen lviti~ 
Fair Political Practices Commission 

William R. Galstan, City Attorney of Antioch 
David E. Pesonen, General Manager 

East Bay Regional Park District 
~Hlliam Seegmiller, General.Manager 

Contra Costa Water District 
Andrew L. Faber, Esq. 
Linda A. CalIon, Esq. 



California 
Fair Political 
Practices Commission 

Natalie E. West 
Attorney at Law 
civic center Complex 
835 East 14th street 
San Leandro, CA 94577 

Dear Ms. West: 

January 15, 1987 

Re: Follow-up to Advice Letter 
Our File No. A-86-l68 

This letter is in response to your request for additional 
.... ~Clc:l'Y.!~~Q.r1.~J.J~~~Cl1t~QfJ~QntJ:~LCQ.s.taCQun.ty~Sup.ervisorRobert ~I.. .~~~ 

Schroder regarding his obligations under the conflict of 
interest provisions of the Political Reform Act.!! Our previous 
advice letter to you dated September 24, 1986, is incorporated 
herein by reference and a copy is attached for your convenience. 

QUESTION 

Central Landfill .has withdrawn its application for a permit 
to operate a landfill. May Supervisor Schroder participate in 
decisions regarding whether to grant use permits for the 
remaining two sites currently being considered for landfills? 

CONCLUSION 

Supervisor Schroder may participate in the decisions 
regarding whether to grant use permits for the two remaining 
sites currently being considered for landfills unless it is 
reasonably foreseeable that the expenses or liabilities of 
Valley Disposal Service Company will be materially affected by 
the decisions. 

FACTS 

Supervisor Schroder is a 50 percent owner in the Schroder 
Insurance Company. Schroder Insurance is, and for the last 40 
years has been, the insurance broker for Valley Disposal 

!! Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise noted. 
Commission regulations appear at 2 California Administrative 
Code Section 18000, et seg. All references to regulations are 
to Title 2, Division 6 of the California Administrative Code. 
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January 15, 1987 
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You have indicated that you do not believe the decisions 
regarding the remaining permit applications will have any 
reasonably foreseeable impact on Valley's expenses or income. 
You have provided the following additional facts regarding the 
effects which the decisions to issue or deny permits on the two 
remaining sites may have on Central and Valley: 

The applications do not involve setting gate fees, tipping 
charges or any other fee that Valley might have to pay to a 
landfill. Those fees will not be set by the Board of 
Supervisors. They will be privately established. You have 
been informed that it will be several years before fees are 
established. 

The two sites currently under consideration are close 
enough together so that there would not be any significant 
difference in cost for Valley to haul waste to either site • 

.... ~~ .... ~ .............. "~ 

If both of the sites are rejected, Valley may have to truck 
waste to Altamont, which would increase hauling costs above 
what they are now. However, it is also possible that the 
existing landfill may be used as a transfer station. In that 
situation, Valley trucks would go to the current landfill site 
where waste would be transferred to larger trucks and hauled to 
another landfill site. Finally, even if one or more new 
landfill sites are approved, Valley may still choose to truck 
to Altamont if the fee structure eventually established at the 
new site(s) is higher than the costs of trucking to Altamont. 

ANALYSIS 

As stated in our previous advice letter, Supervisor 
Schroder may not participate in any decision which will have a 
reasonably foreseeable material financial effect on Valley.lI 
The effect of a decision is considered material to Valley if: 

(1) The decision will result in an increase or 
decrease in the gross revenues for a fiscal year of 
$10,000 or more; or 

11 Supervisor Schroder does not have a financial interest 
in Central. (See, our previous advice letter at p.3.) 
Therefore, the effect which any decision may have on Central is 
irrelevant to our analysis except to the extent that the effect 
is translated into a financial effect on Valley. 
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(2) The decision will result in the business 
entity incurring or avoiding additional expenses or 
reducing or eliminating existing expenses for a fiscal 
year in the amount of $2,500 or more; or 

(3) The decision will result in an increase or 
decrease in the value of assets or liabilities of 
$10,000 or more. 

Regulation 18702.2(g) (1)-(3). 

since Central has withdrawn its permit application, the 
decision regarding the remaining applications will not affect 
Valley's ownership interest in Central. However, we must still 
analyze the effect which these decisions will have on Valley's 
expenses . 

........ ~Fir..st+.~.val.lay~~~.pa¥~~di.ff.ar..ant-~.t..ees.-£~r~4\imp:ifHJ·~at~~~.~ .... ~.~-.~.~.~~~ .... ~~ ..... . 
different sites. Under the standards set forth in the Thorner 
Opinion, 1 FPPC Opinions 198 (No. 75-089, Dec. 4, 1975), in 
order for an effect to be reasonably foreseeable it must be 
more than a mere possibility; there must be a sUbstantial 
probability. In the present situation, the fees to be charged 
at different sites are not currently known and will not be set 
for several years. Furthermore, the fees will be privately 
established and will not be set by the Board of Supervisors. 
Under these circumstances, we do not believe the effect which 
these decisions will have on the fees paid by Valley is 
"reasonably foreseeable." 

Second, Valley's expenses may be affected by the costs of 
hauling waste to different sites. Presumably, however, 
Valley's decision regarding which site it will use will be 
based not just on hauling, but also on dumping fees. For 
example, Valley may choose to dump at a site which is located 
at a further distance than another site in order to take 
advantage of lower dumping fees. Since the fees to be charged 
at different sites are not currently foreseeable, we do not 
believe that the overall effect which these decisions may have 
on Valley's expenses is foreseeable. Therefore, Councilmember 
Schroder may participate in the decisions regarding the 
remaining permit applications. 
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If you should have any questions, please contact me at 
(916) 322-5901. 

DMG:JGM:km 
Enclosures 

Sincerely, 

Diane M. Griffiths 
General counse~ ~ 

~:~.·~n ' 
Counsel, Legal Division 
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November 6, 1986 

John G. McLean 
Counsel, Legal Division 
California Fair Political 

Practices Commission 
428 J Street, Suite 800 
P.o. Box 807 

LAW OFFICES 

NATALIE E. WEST 
PROFESSIONAL CORPORATION 

CIVIC CENTER COMPLEX 
835 EAST 14th STREET 

SAN LEANDRO, CA 94577 
(415) 577·3333 

NOVA TO OFFICE 

1202 GRANT AVENUE 
SUITEE 

NOVA TO, CA 94947 
(415) 892·8878 

REPLY TO: 

Supervisor Robert Schroder 
Your file No. A-86-168 

Sacramento, California 95804-0807 

This letter requests additional advice on behalf of Contra Costa 
County Supervisor Robert I. Schroder. In your advice letter 
dated September 24, 1986, you concluded that Supervisor Schroder 
may not participate in the decision regarding which of three 
alternative landfill sites will be granted a use permit for a 
landfill. You further concluded that "[i]f at some point the 
Central Landfill site is eliminated from consideration, 
Supervisor Schroder may participate in the decision regarding 
which of the remaining sites will be granted a use permit unless 
it is reasonably foreseeable that Valley's assets, expenses or 
liabilities would be affected to the degree set out in the regu­
lation [defining material financial effect on a businss entity]." 

Additional advice is requested concerning Supervisor Schroder's 
ability to vote on the other two applications. 

As a matter of information, the County is not restricted to 
granting one permit for a landfill. See enclosed letter from 
Silvano B. Marchesi, Assistant Contra Costa County Counsel. 

Based on the analysis contained in your letter, it seems to me 
that if the Central Landfill application has been approved, the 
Supervisor should disqualify himself from participating in 
decisions involving any of the other two sites because there is 
the potential that the other site, if approved, would detract 
business from the Central Landfill site, thus having a material 
financial effect on Central and perhaps, in turn, on Valley. 
Nevertheless, this connection is somewhat remote and speculative. 
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If the Central site has been rejected, we must examine the 
potential impact of the remaining decisions both on Central, and 
directly on Valley. 

With respect to impact on Central, if the Central Landfill site 
is disapproved, it seems apparent that the site will be elimi­
nated from active consideration by the Board of Supervisors. The 
landfill permits are being processed under a chapter of the code 
that regulates landfill permits. That chapter is silent on 
requests for reconsideration, and resubmittals of applications. 
However, other sections of the code regulating land_use provide 
that requests for reconsideration must be filed within ten days 
after the decision, Section 26-2.2408. Furthermore, after being 
re j ected +-.. no~new~land~use.~e.rmit.~...ca.t'l.~be..~~fi~l.e.d.~.f.Q.r ... ..Qn.e~~ye.a~~~un1.e.ss~~·~~·~ .... 
there has been a material change in circumstances and subject to 
the discretion of the planning director. Section 26-2.2003. The 
county may apply these procedural sections to landfill permits. 
In any event, it seems highly unlikely that Central would be able 
to resurrect its application if the other two applications are 
denied. 

With respect to the impact on Valley, assuming that the Central 
site is rejected, we need to examine whether approval of either 
or both of the remaining sites would have an impact on Valley's 
assets or expenses. 

The decision will not have any direct impact on Valley's expenses 
or income. The applications do not involve setting gate fees, 
tipping charges or any other fee that Valley might have to pay 
a landfill. These fees will be privately established and will 
not be set by the Board of Supervisors. In fact, I have been 
informed that it will be several years before fees are 
established. 

The two sites are close enough so that there would not be any 
significant differences in costs resulting from Valley's hauling 
waste different distances. 

If all of the sites are rejected, Valley would probably have to 
truck waste to Altamont, which would increase hauling costs above 
what they are now. However, the current landfill is approaching 
capacity and is not an available alternative. Even if one or 
more new landfill sites are approved, Valley could choose to 
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truck to Altamont if the fee structure eventually established at 
the new site is higher than the costs of trucking to Altamont. 
This scenerio is further complicated because the existing land­
fill may be used as a transfer station. Valley trucks would go 
to the Acme site, where waste would be transferred to larger 
trucks and hauled to another landfill site. 

In summary, it is extremely difficult to identify any quantita­
tive outcome on Valley as a resonably foreseeable result of 
decisions involving the two landfill sites other than the Central 
site. 

Based on the foregoing, Supervisor Schroder would like to be 
-~,~~~~~~~-- ~~~, ~ ~advi"'Sed-'whether-l1e-ean~-parti-eipate~±n~~-deei"S±ons~-~t:t££eet-i"n9-the~----~~~~~ 

landfill sites other than the site owned by Central. Your prompt 
attention to this request is appreciated. 

NEW:dp 

Enclosure 

cc: Supervisor Robert I. Schroder 
Silvano B. Marchesi, Contra Costa County Counsel 
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SILVANO B. MARCHESI 
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ASSISTANTS 

MICHAEL D. FARR 
EDWARD v. LANE. JR. 

PRINCIPAL DEPUnES 

Natalie E. West 
Attorney at Law 

OFFICE OF COUNTY COUNSEL 

CONTRA COSTA COUNTY 
COUNTY ADMINISTRA nON BUILDING 

P.O. BOX 69 
MARTINEZ. CALIFORNIA 94553-0006 

PHONE: (41 !II 372·2074 

October 20, 1986 

Ordway Building, Suite 1335 
One Kaiser Plaza 
Oakland, CA 94612 

Re: FPPC opinion on Robert Schroder 

Dear Ms. West: 

DEPUTIES: 
SHA1ION L ANDERSON 
DIANE A. BAKER 
ANDREA W. CASSIDY 
VlC/(JE L DAWES 
VICKI J. FlNUCANE 
ULUAN T. ruJ11 
DENNIS c. GRAVES 
ELIZA8£'TH 8. HEAREY 
KEVIN T. KERR 
SHARON L MILLER 
PAUL R. MUNIZ 
DAVID F. SCHMIDT 

This office has been provided a copy of the 9-24-86 letter to 
you from the California Fair Political Practices Commission in 

~~~~-~~~~~~~~~~~resp&flse~-to--y<:7ttf~reqt'l;et!!tt--foT~-advi-ce~~concerning-Superv±surXtcrbert~-----

I. Schroder. In reading the letter we noticed a misstatement of 
fact. 

On page 2, the last sentence in the section on Facts states 
as follows: 

"The decision before the supervisors will not 
be whether to grant a permit, but rather which 
one of the three sites will be chosen." 

Technically, this statement is incorrect. Presently, there are 
three separate applications pending before the County for landfill 
sites. Each is an application for a land use permit. Each appli­
cation will be judged independently, based on the criteria set 
forth in the County Ordinance Code relating to the issuance of 
such permits. It is possible that all the applications will be 
granted, or that one or two will be granted, or even that none of 
them will be granted. Legally, the issuance or denial of a permit 
for one site has no effect on either of the other applications. 

We do not know what effect this change in the recitation of 
facts might have on the opinion which was issued by the FPPC. We 
simply wish to bring it to your attention for your consideration. 

T"\ __ L _ ~_...I..... ..,.. 

Very truly yours, 

Victor J. Westman 
County Counsel 

1.( ~ 1/ I. 
~t.-Itnl4(O p. 11~ 

By: Silvano B. Marchesi 
Assistant County Counsel 
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service Company ("Valley Disposal"). In this capacity, 
Schroder Insurance earns annual commissions in excess of $500. 

Valley Disposal has an 18.2 percent interest in a 
corporation known as Central Landfill ("Central"). At the time 
our previous advice letter was written, Central had purchased 
certain property and had applied for a permit to use that 
property as a landfill site. . 

In our advice letter, we concluded that Supervisor Schroder 
is prohibited from participating in a decision regarding "which 
of three alternative sites will be granted a use permit for a 
landfill." We further concluded that if at some point the 
Central Landfill site is eliminated from consideration, 
Supervisor Schroder may participate in the decision-regarding 
which of the remaining sites will be granted a use permit 
unless it is reasonably foreseeable that Valley's assets, 

~~ .. "~'-~" . .expenses··.Ql!."···1i.al;)..i1.!.t4es~··weuld·~~af£~~~tCJ~the·deqree-··~et··~t~·· ... ~ .... ~ ... '~"'" 
in Regulation 18702.2. 

You have received a letter from Silvano B. Marchesi, 
Assistant Contra Costa County Counsel, which indicates that the 
issues before the supervisors will not be which of the three 
sites will be granted a use permit for a landfill. Rather, 
each permit application will be judged separately. Mr. 
Marchesi's letter states in pertinent part: 

Presently, there are three separate applications 
pending before the County for landfill sites. Each is an 
application for a land use permit. Each application will 
be judged independently, based on the criteria set forth in 
the County Ordinance Code relating to the issuance of such 
permits. It is possible that all the applications will be 
granted, or that one or two will be granted, or even that 
none of them will be granted. Legally, the issuance or 
denial of a permit for one site has no effect on either of 
the other applications. 

Since the time Mr. Marchesi's letter was written, Central 
has withdrawn its application for a permit to operate a 
landfill.£! (See, letter from Boyd M. Olney, Jr., to Harvey 
Bragdon, dated December 11, 1986; copy attached.) 

£I This also occurred since the time you requested 
additional advice. Accordingly, some portions of your request 
are no longer relevant. As you requested on the telephone, we 
are providing advice regarding Supervisor Schroder's 
participation in the currently remaining 'decisions. 
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Mr. John McLean 

IS55 OLYMPIC BOULEVARD. THIRD FLOOR 

POST OFFICE BOX V 

WALNUT CREEK. CALIFORNIA 0<45045-1270 

TELEPHONE ("',5) 037-S000 

December 17, 1986 

Fair Political Practices Commission 
Legal Department 
P. O. Box 807 
Sacramento, CA 95804-0807 

Our File No. 71950.003 

Dear Mr. McLean: 

In accordance with Natalie west's request I am 
enclosing a copy of Central Landfill's letter dated 

WALNUT CAI:£K O""'CE 

TELEX 3"'-0817 

,. ... CSIMIL.E 01. II ANO III 

( ... 115) Q37-800'" 

C .... LE ... OORESS MACP"'G 

December 11, 1986 to Mr. Bragdon, Community Development, Contra 
Costa County withdrawing its applications for a landfill. 

SMS:ksc4/10 
Encl. 
cc: Natalie west 

Very truly yours, 
. /' 

I I . I 
/ 'i I / /l/ jir ), -___ <_l qV/,v-l{ /\../(01/"------.' 

sanfor~ M. SkaggsJ 
(; 



C E N T AL·LAN 

Mr. Harvey Bragdon 
Community Development 
651 Pine Street 
Martinez, CA 94553 

December 11, 1986 

County Files No. 6-85-CO 

Dear Mr. Bragdon: 

No. GPA 9-85-CO 
No. 2689-RZ 
NO. 2104-86 

D F I 

Central Landfill corporation hereby withdraws its 
appliCAtiQns~~ ref ere nc ed~-AboYL.~~~_~~~~~~~~u~~~_~~~~ _~ ____ ~~~~~ U~_~~~_~~~ 

We have evaluated the current status of these 
applications and have determined that the likelihood of 
obtaining a favorable decision does not justify further 
expenditure of our funds. 

We continue to believe that the site is an excellent 
one which would have served well the interests of the public. 
We committed and expended approximately $1 million of our funds 
towards this project. Unfortunately, for us and for the 
public, it is clear that the project will not go forward. 

We appreciate the efforts of the County staff who have 
worked hard to process our applications expeditiously and 
professionally. 

cc: Mr. P. Batchelor 
Supervisors 
Ms. Linda Best 

Very truly yours, 

""dJrJM~W 
Boyd M. Olney, Jr. 

p.o. Box 5008 Concord. CA 94524 



California 
Fair Political 
Practices Commission 

Natalie E. West 
Attorney at Law 
suite 1335 Ordway Building 
One Kaiser Plaza 
Oakland, CA 94612 

Dear Ms. West: 

September 24, 1986 

Re: Your Request for Advice 
Our File No. A-86-168 

This letter is sent in response to your request for advice 
.. ···on~~1:fe1iaTf~of~Contra~~Cos~taCounty~Supervrsor~Ro15er~t-T:~Sc1ir~c'-der~-

regarding his obligations under the conflict of interest 
provisions of the Political Reform Act.1I 

QUESTION 

You have asked whether Supervisor Schroder is prohibited 
from participating in a decision on which of three alternative 
sites will be granted a use permit for a Iandfill. Supervisor 
Schroder owns a 50% interest in an insurance brokerage company 
which has a client that may be financially affected by the 
decision. 

CONCLUSION 

Supervisor Schroder may not participate in the decision 
regarding which of the three alternative sites will be granted a 
use permit for a landfill. 

FACTS 

Supervisor Schroder is a 50% owner in the Schroder Insurance 
Company. Schroder Insurance is, and for the last forty years 
has been, the insurance broker for Valley Disposal Service 
Company ("Valley Disposal"). In this capacity, Schroder 
Insurance earns annual commissions in excess of $500. 

11 Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise noted. 
Commission regulations appear at 2 California Administrative 
Code sections 18000, et ~ All references to regulations are 
to Title 2, Division 6 of the California Administrative Code. 
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valley Disposal has an 18.2% interest in a corporation known 
as Central Landfill ("Central") that is endeavoring to build a 
landfill site. Central has purchased certain property and has 
applied for permits to use that property as a landfill site. 

valley Disposal has net tangible assets pf $4,900,000 for 
the year ending December 31, 1985. It had pre-tax income during 
1985 in excess of $750,000 and net income of $385 i 096. 

At present, three alternative landfill sites have been 
identified and environmental impact reports are currently in 
preparation. The decision before the supervisors will not be 
whether to grant a permit, but rather which one of the three 
sites will be chosen. 

section 87100 prohibits a public official from making, 
participating in, or attempting to use his official position to 
influence a governmental decision in which he knows or has 
reason to know he has a financial interest. A public official 
has a financial interest in a decision if the decision would 
have a reasonably foreseeable material financial effect, 
distinguishable from the effect on the public generally, on: 

(a) Any business entity in which the public official 
has a direct or indirect investment worth one thousand 
dollars ($1,000) or more. 

* * * 
(c) Any source of income, other than gifts and other 

than loans by a commercial lending institution in the 
regular course of business on terms available to the public 
without regard to official status, aggregating two hundred 
fifty dollars ($250) or more in value provided to, received 
by or promised to the public official within 12 months prior 
to the time when the decision is made. 

(d) Any business entity in which the public official 
is a director, officer, partner, trustee, employee, or holds 
any position of management. 

section 87103(a), (c) and (d). 

You ,have indicated that the decision will not have any 
effect on the insurance premiums paid by Valley Disposal. 
Accordingly, we have not analyzed any potential financial effect 
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which the decision will have directly on Schroder Insurance. 
However, an official's income need not be affected in order for 
disqualification to be appropriate. witt v. Morrow (1977) 70 
Cal.App.3d 817, 139 Cal.Rptr. 16. 

As a 50% owner of Schroder Insurance, income to Schroder 
Insurance is attributed to supervisor Schroder on a 50% basis. 
Since Valley Disposal provides income to Schroder Insurance of 
over $500 per year, Valley Disposal is a source of income of 
over $250 to Supervisor Schroder. Therefore, under subdivision 
(c) of section 87103, he may not participate in any decision 
which will have a reasonably foreseeable material financial 
effect on Valley Disposal.~ 

Regulation 18702.2 sets out tests for determining whether a 
.d eci s ion.....w~.~h~~ma,tQ.r~i.al.~-fi.·nacRG·i~±~f4~~fr-..a- business . 

entity. In establishing these tests, the Commission sought to 
establish specific, definitive criteria for determining when a 
decision's effect would be material. The tests vary depending 

~ In addition to his financial interest in Valley 
Disposal, Supervisor Schroder would have a financial interest in 
Central if it is an "otherwise related business entity." 
Regulation 18706. A business entity is "otherwise related" if 
anyone of the following three tests is met: 

(1) One business entity has a controlling ownership 
interest in the other business entity. 

(2) There is shared management and control between the 
entities .... 

(3) A controlling owner (50% or greater interest as a 
shareholder or as a general partner) in one entity also is a 
controlling owner in the other entity. 

Regulation 18236(b) (1)-(3). 

You have indicated that none of these tests is met in the 
present situation. Accordingly, Supervisor Schroder does not 
have a financial interest in Central. 

However, the fact that Central is not "otherwise related" to 
Valley merely means that we need not look at the effect which 
the decision will have on Central. Since we have already 
concluded that Supervisor Schroder has a financial interest in 
Valley, we must still analyze whether the decision will have a 
material financial effect on Valley. 
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upon the size of the business entity. The test applicable to 
Valley Disposalli provides that a decision will have a material 
financial effect if: 

(1) The decision will result in an increase or 
decrease in the gross revenues for a fiscal year of $10,000 
or more; or 

(2) The decision will result in the business entity 
incurring or avoiding additional expenses or reducing or 
eliminating existing expenses for a fiscal year in the 
amount of $2,500 or more; or 

(3) The decision will result in an increase or 
decrease in the value of assets or liabilities of $10,000 or 

Regulation 18702.2(g) (1)-(3). 

In the present situation, the Valley asset which will be 
affected by the decision is its ownership interest in central. 
You have advised us that Valley's ownership interest in Central 
will be affected by at least $10,000 by the decision on the 
landfill site. You have indicated that if the Central Landfill 
site is not chosen, Valley's investment in Central, which 
exceeded $10,000, would probably become worthless and be written 
off as a bad debt. On the other hand, you have indicated that 

li You have pointed out that Regulation 18702(b) (1) (C) 
analyzes materiality in terms of increase or decrease in the 
value of "current assets or liabilities," but that Regulation 
18702.2 does not contain the term "current." 

When the Commission adopted Regulation 18702.2 to supersede 
Regulation 18702(b) (1), it dropped "current" from "current 
assets" in the materiality standards because it had been advised 
that "current assets" is an accounting term which refers to 
"cash on hand" and other liquid assets. The Commission intended 
to expand the assets covered by the materiality standard to 
include all assets of a company. This is clearly demonstrated 
by the Commission's decision in the Legan Opinion, 9 FPPC 
Opinions 1, No. 85-001 (Aug. 20, 1985) (copy enclosed). In 
Legan, the Commission applied the test in Regulation 18702.2 to 
real property assets of Kaiser Cement. In its Advice Letter to 
Robert Noyce, No. A-85-114 (June 18, 1985) (copy enclosed); the 
Commission made it clear that effects upon the values of stocks 
held by individuals would be considered as effects upon their 
assets and could be a basis for disqualification. 
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if the Central Landfill site is approved, Central Landfill would 
probably pay a return to its investors. Since Valley has a 
sUbstantial investment in Central, it is likely that Valley's 
assets would be increased or decreased by $10,000 or more as a 
result of the decision. 

Accordingly, supervisor Schroder may not participate in the 
decision on which one of the three alternative sites will be 
granted a use permit for a landfill. If at some point the 
Central Landfill site is eliminated from consideration, 
supervisor Schroder may participate in the decision regarding 
which of the remaining sites will be granted a use permit unless 
it is reasonably foreseeable that Valley's assets~ expenses or 
liabilities would be affected to the degree set out in the 
above-mentioned regulation. 

Thank you for your cooperation and assistance in providing 
all of the information which was needed to provide this advice. 
If you should have any further questions, please contact me at 
(916) 322-5901. 

JGM: krn 

Sincerely, 

Diane M. Griffiths 

~JJ~~~ 
~: John G. McLean 
Counsel, Legal Division 
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I had previously advised Supervisor Schroder that in my opinion 
disqualification was not required because the decision will not 
have a direct impact on Valley. In this regard, regulation 18702 
defines materiality in terms of increase or decrease in the value 
of "current assets or liabilities." 18702(b) (1) (C). Regulations 
18702.2 does not contain the reference to "current", but should 
be interpreted to require some kind of direct arid immediate 
impact. Moreover, Valley does not own more than 50% of Central 
Landfill and is not an "otherwise related business entity" as 
defined by FPPC regulations. However, based on our telephone 
conversation, it appears likely that the FPPC will determine that 
the decision will have a material financial effect on Valley and 
that disqualification is required. If you reach this decision, I 
think it is important to clarify the way that you ar~ inter­
preting the Act as it applies to business entities which have an 
ownership interest in other business entities. I am not alone in 
believingthat····theFPPCwas······interpretiligsectiorrs·l8706ano 18216 
to mean that disqualification was not required unless two 
companies have a parent-subsidiary relationship, or are 
"otherwise related." 

Furthermore, when you reach a conclusion in this case, I believe 
it is important to remember that application of conflict of 
interest laws requires the balancing of two competing interests. 
On the one hand, decisions should be made to benefit the public, 
not private financial interests. At the same time, making 
decisions is one of the primary duties of an official. Requiring 
disqualification effectively disenfranchises the citizens who 
officials represent, and should not be required incautiously. 

The Political Reform Act was enacted out of a belief that 
government should serve the needs and respond to the wishes of 
all citizens equally, without regard to their wealth. Section 
81001{a). When the Act's disqualification provisions are 
construed so broadly as to require disqualification in cases 
where the official will derive no actual or potential financial 
benefit, it serves to make government less representative, not 
more so. 

Sect ion 81002 (c) prov ides that that "assets and income of p ubli c 
officials which may be materially affected by their official 
actions should be disclosed and in appropriate circumstances the 
officials should be disqualified from acting in order that 
conflicts of interest may be avoided." 



August 14, 1986 

John G. McLean 
Counsel 
Legal Division 
California Fair Political 
Practices Commission 

428 J Street, Suite 800 
P.o. Box 8978 
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Re: Request for Advice 
Your File No. 86-168 

Dear Mr. McLean: 
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HEI'LYTO: 

This letter is a follow up to our telephone conversation of July 
26, 1986. 

Valley Disposal owns an 18.2% interest in Central Landfill. 
Based on this fact, you asked me to determing the following: If 
Central is able to open a landfil at its proposed site, will the 
decision result in an increase in the value of Valley's assets of 
$10,000 or more? Conversely, if Central is not able to open a 
landfill, with the decision result in a decrease in the value of 
Valley's assets of $10,000 or more? 

While it is difficult to respond with specificity to these 
questions, I have discussed the mater with Sanford Skaggs, 
attorney for Central Landfill, and it appears that the decision 
will affect Valley's assets by $10,000 or more. 

He informed me that if the Central Landfill site is not chosen, 
Valley's investment in Central, which exceeded $10,000, will 
probably become worthless and be written off as a bad debt. 

On the other hand, if the Central Landfill site is approved, 
Central Landfill would probably pay a return to its investors, 
including Valley. Since Valley owns a substantial investment in 
Central, it is likely that Valley's assets will be increased by 
$10,000 or more. 1 

1/ There is still a question as to whether $10,000 is the 
appropriate figure, or whether $30,000 is more appropriate, since 
Valley's assets border on the criteria set forth in regulation 
18702.2(f). See 18702.2(e) and (g). 
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This standard should be the touchstone against which the Act and 
regulations are interpreted. In this instance, there is no way 
that the Supervisor's assets or income may be materially 
affected. The Schroder Insurance Company has been selling 
insurance to Valley Disposal for over fifty years, since the 
Supervisor was three years old. As we previously informed you, 
neither he nor his insurance company will receive any financial 
gain (or loss) as a result of the decision. Regardless of which 
site is chosen, the insurance premium paid by Valley will not be 
af fected. 

Instead, the Supervisor's Insurance Company sells insurance to a 
company that owns an interest in another company that seeks to 
build a landfill. Requiring disqualification under tnese 
circumstances would prevent the Supervisor from participating in 
9n~~~oL~he _'fI1Q_§J:~~c1jJL~j,~£~l!:I,t_a n~L~9J}J~l:"9Y~l:"§~~~~~~e s f ac i ng th e 
county. This is precisely the type of issue that requires 
robust, open debate, discussion and participation if government 
is to represent the will of all people equally. I am very 
concerned about an overly broad interpretation of the statute 
that would serve to frustrate some of the very objectives it 
seeks to achieve. 

As I am sure you will agree, this is a highly complex and 
technical area of the law. Supervisor Schroder has made every 
effort since he first sought my advice last September and 
requested advice from the Commission in May, to assure that he 
complies with both the letter and spirit of the law while also 
fulfilling his responsibilities as an elected official. If you 
conclude that disqualification is required, please advise 
Supervisor Schroder concerning the scope of decisions from which 
disqualification would be required. Would disqualification be 
required from decisions concerning all landfill sites, just these 
concerning Central Landfill and so forth. 

Please contact me if you would like any additional information. 
Thank you. 

Very truly yours, 

, . 
I, ' 

I ' 

Natalie E. West 

cc: Robert Schroder 
Sanford Skaggs 

NEW:dp 
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REPLY TO 

Sacramento, CA 95804-0807 
Re: Your File No. 86-168 

Dear Mr. McLean: 

In response to your letter of June 9, 19B6, I have obtained the 
following information: 

1. Central Landfill should be evaluated pursuant to 18702.2(g) 
because it does not meet any of the financial standards set 
forth elsewhere in the regulation. 

2. Valley Disposal Service, Inc. is not covered by (c) or (d) 
or the first paragraph of (f). It has net tangible assets 
of $4,900,000 according to audited financial statements for 
the year ending December 31, 1985. 

It has pre-tax income in excess of $750,000 but net income 
of $385,096, which is less than $400,000 specified in the 
applicable financial standards. 

I do not know whether you require strict compliance with these 
standards, in which case paragraph (g) or substantial compliance, 
in which case you would, I assume, apply paragraph (e). 

With respect to the potential impact of the landfill decision on 
Valley Disposal, the Board of Supervisors will be asked to make 
decisions concerning the location of a landfill site in Contra 
Costa County. Six alternative landfill sites have been identified 
and environmental impact reports are currently in preparation. 

The County has identified three sites and private organizations 
have proposed the remaining three. 
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The insurance premium paid by Valley Disposal is based on the 
type of truck and the length of the haul (Less than 50 miles, more 
than 50 but less than 100 miles, and so forth). The insurance 
premium paid by Valley will not be affected by the choice of 
landfill site because the company will continue to use the same 
trucks and the length of the haul will be less than fifty miles 
no matter which site is chosen. 

with respect to impact on gross revenues, it is my understanding 
that the choice of landfill site will not have any direct impact 
on Valley's revenues. While there is a potential for increased or 
decreased costs depending on which landfill site is chosen and 
perhaps other factors (such as disposal fees), these changes 
seem speculative at best. In addition, Valley can pass any changes 
directly to the customer. 

If the Central Landfill site is chosen, Central Landfill would 
probably pay a return to its investors, one of which is Valley 
DIsposaI~However;Idonot believe that the law requires 
disqualification since Valley Disposal does not meet the tests of 
a business entity that is "otherwise related" to Central Landfill. 

If you would like me to obtain any specific information, please 
do not hesitate to contact me. 

Very truly yours, 

Natalie E. West 

cc: Robert Schroder 
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Fair Political Practices Commission 
P.O. Box 807 
Sacramento, California 95804 

Re: Request for Advice: Gov. Code Section 83114 

Dear Sir or Madam: 

,.-
( 

I represent Robert I. Schroder, Contra Costa County Supervisor for 
the·· Third·····District; In······the····near future,·······the·····Soard····o-f········Supervis·iors 
will consider applications for a use permit authorizing a new 
landfill site in the county. 

Several months ago, Supervisor Schroder asked me for my legal advice 
concerning any potential conflict of interest that he might have 
concerning the use permit decision and I prepared the enclosed letter. 

He has now requested me to obtain written advice from the Fair 
Political Practices Commission pursuant to section 83114. Based on 
the facts contained in the enclosed letter, is Supervisor Schroder 
required to disqualify himself from making or participating in the 
making of a decision of the Board of Supervisors of Contra Costa 
concerning the location of a landfill site? 

Your prompt attention to this matter is appreciated. Please contact 
me if I can provide any additional information. 

Very truly yours, 

~~-e,w~ 
NATALIE E. WEST ~ 
Enclosure 

cc: Supervisor Robert I. Schroder 
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Robert Schroder 
Contra Costa Supervisor 
Third District 
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Dear Mr. Schroder: 

Youhav.e ask.edmefor an opinion concerning makingorpartic:::i~ 
pating in the making of decisions concerning a potential landfill 
site in Contra Costa County. The facts as I understand them are 
as follows: You are a member of the Board of Supervisors of 
Contra Costa County. You are also a 50% owner in the Schroder 
Insurance Company. Schroder Insurance insures and has, for the 
last forty years, insured the Valley Disposal Service Company. 
Valley Disposal Service Company pays a annual insurance premium 
in excess of $500. 

Within the next few months, the Board of Supervisors of Contra 
Costa County wi],1 conside,r applic~ations for a new landfill site 
in the county. Valley Disposal Company has a 18.2% interest in 
one of the firms that is endeavoring to build a landfill site. 
It is my understanding that five entities, including Valley 
Disposal, have formed a corporation known as Central Landfill. 
Central Landfill has purchased certain property and has applied 
for permits to use that property as a landfill site. 

Based on these facts, you have asked whether you are required to 
disqualify yourself from decisions involving issuance of a use 
permit for the landfill. 

Whether or not you are required to disqualify yourself from 
decisions involving the landfill depends on a factual 
determination involving two issues: 

1. whether the decision concerning the landfill will have a 
material financial effect on Valley Disposal, and 

2. whether there is shared management and control between 
Central Landfill and Valley Disposal. 
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Based on the information available to me, it does not appear that 
the decision will have a material financial effect on Valley 
Disposal or that Valley Disposal has shared management and 
control of Central Landfill. Therefore, I believe it is highly 
unlikely that you would be required to disqualify yourself. 
However, you should be aware that only the Faik Political 
Practices Commission has legal authority to give advice that will 
insulate you in an enforcement proceeding. After you have 
reviewed this letter, you may want to request advice directly 
from the Commission. I would be glad to request advice on your 
behalf if you choose to pursue that route. 

With those introductory comments, I will review the_applicable 
provisions of law. 

ThePol~tj.-cal Re£orm .... Act requj.respublic ..... offi.cia~s ...... to ..... disqua.li£y ... . 
themselves from making or participating in the making of 
governmental decisions that may have a material financial effect 
on certain financial interests, including sources of income. 
Disqualification is required not only when the decision may 
affect a source of income but also when the decision may affect a 
business entity that is a subsidiar.y or "otherwise related" to 
the source of income. .. 

In the following paragraphS, we determine that Valley Disposal is 
a source of income to you. You will be required to disqualify 
yourself if the decision will have a material financial effect on 
Valley Disposal. I set forth the standards that will determine 
whether a financial effect is deemed to be "material." Next, I 
consider whether Central Landfill is a business entity that is 
"otherwise related" to Valley Disposal so that disqualification 
may be required. I set forth certain criteria that you should 
apply to analyze the relationship between Valley Disposal and 
Central Landfill. If these criteria are met, you will be 
required to disqualify yourself from decisions involving issuance 
of a permit to Central Landfill. 

1. Valley Disposal 

a. Source of Income 

Initially, it is important to recognize that Valley Disposal 
Service Company is a source of income to you. The Schroder 
Insurance Company receives an insurance premium in excess of 
$500 per year from Valley Disposal Company. Gov. Code 
Section 82030 defines income to include a "pro-rata share of 
any income of any business entity ... in which the individual 
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... owns, directly, indirectly or beneficially, a 10% 
interest or greater." Since you are a 50% owner in the 
Schroder Insurance Company, 50% of the insurance premium paid 
by Valley Disposal Service Company is attributable to you as 
income. 

The disqualification provisions apply if the decision may 
affect a source of income aggregating two hundred fifty 
dollars ($250) or more in value received by or promised to 
the official within twelve months prior to the time when the 
decision is made. Gov. Code section 87103(c). Since the 
amount of the premium exceeds $500 per year, your 50% share 
of the premium exceeds the $250 threshold. Thus, Valley 
Disposal is a source of income to you and you are required to 
disqualify yourself from making or participating in the 
makingof.anyo.ec:isioniJ.itJs.xeasonaPl,yfoI:"eseeap]'etha,t 
the decision will have a material financial effect 
distinguishable from its effect on the public generally on 
Valley Disposal. 

b. Material Financial Effect 

FPPC regulations set forth standards for determining whether 
the decision will have a material financial effect on a 
source of income. 2 Cal-Adm. Code section 18702 (3 ) (A) (B) (C) 
and (D). Paragraphs (A), (B) and (D) are clearly not 
applicable to the instant situation and I will not discuss 
them. The only section which might be applicable sets out a 
monetary test. A decision is deemed to be "material" if the 
effect of the decision will be to increase or decrease gross 
or net revenues beyond certain dollar amounts. In the 
instant case, the Board of Supervisors is making land use 
decisions concerning the location of the landfill. It will 
not set the rates at the landfill or rates charged by 
disposal companies such as Valley Disposal. Thus, the 
dec~sion will not affect Valley Disposal's gross or net 
revenues. 

If a new disposal site is not approved and Valley Disposal is 
required to haul garbage to a distant location, the company 
might charge higher rates to cover increased costs. Revision 
of its rates would not be a direct result of the supervisors' 
decision and would probably require approval of new contracts 
with local jurisdictions. Although such higher rates would 
increase gross revenues, the potential impact seems 
sufficiently indirect and speculative so that it would not be 
considered to be "an effect of the decision." 
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Thus, it is my opinion that the decision concerning the 
landfill location will not have a material financial effect 
on Valley Disposal. 

2. Central Landfill 

Although the decision will have no direct impact on Valley 
Disposal, it will have a material financial effect on Central 
Landfill because decisions concerning the landfill permits will 
have a direct and immediate impact on Central Landfill. Such an 
impact is deemed to be a material financial effect. 2 Cal. Adm. 
Cod e 18702 ( a) . 

In certain cases, an official is required to disqual~fy himself 
from decisions affecting a business entity in which he has no 
direct investment because affected business entity is related to 
another-en tTtywhich·Tsasour-ceofincorne····totheof fTcia T; 
since the decision will have a material financial effect on 
Central Landfill, we need to determine whether Central Landfill 
is sufficiently related to Valley Disposal Company so that 
disqualification may be required. Analysis of the issue is 
governed by Fair Political Practices Commission regulations. 2 
Cal. Admin. Code Section 18706 provides that "an official has:a 
financial interest in a decision within the meaning of Government 
Code Section 87100 if it is reasonably foreseeable that the 
decision will have a material financial effect, distinguishable 
from its effect on the public generally, on a business entity 
which is a parent or subsidiary of, or is otherwise related to, a 
business entity in which the official has one of the interests 
defined in Government Code Section 87l03(a), (c) or (d)." 
(emphasis added) 

The term "parent, subsidiary or otherwise related business 
entity" is further defined by FPPC regulation 18236. That 
regulation sets forth standards to determine when one corporation 
is a parent, subsidiary or otherwise related business entity of 
another. A parent-subsidiary relationship requires that one 
corporation directly or indirectly possess more than 50 percent 
of the voting power of another corporation. That test does not 
appear to be met in the instant case because Valley Disposal owns 
only 18.2% interest in Central Landfill and therefore, it is 
unlikely that Valley Disposal owns more than 50 percent of the 
voting power of Central Landfill. 

We must apply the tests set forth in paragraph (b) of the 
regulation to determine whether Central Landfill is "an otherwise 
related business entity" of Valley Disposal. The regulation sets 
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out three tests. First, two entities are "otherwise related if 
one entity has controlling ownership interest in the other 
enti ty. It 2 Cal. Admin. Code section 18236 (b) (l) . As stated 
above, that test does not appear to be present in the instant 
case since Valley Disposal owns only a 18.2% interest in Central 
Landfill. 

In addition, a business entity is otherwise related to another 
business entity if a controlling owner (50% or greater interest 
as shareholder or as a general partner) in one entity is also 
controlling owner of the other entity. 2 Cal. Admin. Code 
section 81236(b)(3). Based on the information you have furnished 
to me, there is no indication that a controlling owner in Valley 
Disposal is a general partner or owns 50% or more in Central 
Landfill. Therefore, this test also does not appear to be met by 
thefa<.::ts of the instant ease. 

Finally, one business entity is otherwise related to another if 
there is shared mana ement and control between the two entities. 
18236(b)(2. The regulation further specifies that in 
determining whether there is shared management and control, 
consideration shbuld be given to the following factors: 

(A) the same person or substantially the same person owns and 
manages the two entities; 

(B) there are common or commingled funds or assets; 

(C) the business entities share the use of the same offices or 
employees, or otherwise share activities, resources or 
personnel on a regular basis: 

(D) there is otherwise a regular and close working relationship 
between the entities. 

It is my understanding that none of these standards are met and 
that the only connection between Valley Disposal and Central 
Landfill is that the president of Valley Disposal sits on the 
board of directors of Central Landfill. If so, there is no 
shared management and control between Valley Disposal and Central 
Landfill. 

In conclusion, I do not beli.eve that the facts of the instant 
case require you to disqualify yourself from participating in 
decisions concerning issuance of a use permit for a new landfill 
site. 



Robert Schroder 
January 6, 1986 
Page 6 

I am available to discuss the analysis set forth above if you 
have any additional questions concerning this matter. I hope you 
have not been inconvenienced by the delay in responding to your 
inquiry and that you find this information of assistance. 

c -~; 
~ATALIE E. WEST', 

\ 


