
California 
Fair Political 
Practices Commission 

Warren J. Abbott 
General Counsel 
Metropolitan Water District 

of Southern California 
1111 Sunset Blvd. 
Los Angeles, CA 90054 

Dear·Mr. Abbott: 

June 16, 1988 

Re: Your Request for Advice 
Our File No. A-88-l64 

YoU have requested advice concerning the lobbying 
disclosure provisions of the Political Reform Act (the "Act") . .!! 

QUESTION 

Is the Metropolitan Water District required to report as 
lobbying expenses the costs it incurs participating in the 
Bay-Delta hearings before the State Water Resources Control 
Board? 

CONCLUSION 

The Metropolitan Water District is required to report as 
lobbying expenses the costs it incurs participating in phases 

11 Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regulations appear at 2 California Code 
of Regulations Section 18000, et seq. All references to 
regulations are to Title 2, Division 6 of the California Code 
of Regulations. 
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I and II of the Bay-Delta hearings before the state Water 
Resources Control Board. Phases I and II of the hearings 
concern water quality control plans, which are 
quasi-legislative proceedings for purposes of the Act. Thus, 
attempting to influence the state Water Resources Control Board 
in connection with these proceedings is attempting to influence 
administrative action and must be reported as lobbying activity 
under the Act. 

In contrast, phase III of the hearings concerns water 
rights decisions, which are quasi-judicial proceedings. Under 
the lobbying provisions of the Act, the Metropolitan Water 
District is not required to report its expenses in connection 
with attempting to influence quasi-judicial proceedings of 
state administrative agencies. 

FACTS 

The State Water Resources Control Board (the "SWRCB") is 
currently undertaking a three-year hearing process intended to 
assess the effects of water use and diversions from the 
Sacramento/San Joaquin watershed on beneficial uses of water in 
the San Francisco/Sacramento-San Joaquin Delta Estuary. The 
purpose of the hearings is twofold: (1) to develop water 
quality objectives for the estuary, and (2) to determine 
whether or how to modify rights of water rights holders who use 
and divert water from the Sacramento-San Joaquin system. 

SWRCB has established a three-phase hearing process, which 
began in July 1987. In phase I, which was held from July to 
December 1987, the SWRCB received evidence on subjects related 
to reasonable levels of protection for the Bay-Delta Estuary. 
Phase I was conducted under the procedures for an adjudicative 
water rights hearing. The evidence received in phase I will be 
used in both phase II and phase III of the hearings. 

Phase II, which is scheduled to commence July 1988, 
concerns review of a draft salinity control plan and pollutant 
policy document. The salinity control plan and pollutant 
policy document will be developed from evidence submitted in 
phase I. Phase II will be conducted as a quasi-legislative 
hearing. 

Phase III is scheduled to commence April 1989, after 
adoption of a final salinity control,plan. The SWRCB staff 
will issue for review a set of alternatives for implementing 
the objectives in the salinity control plan through a new water 
rights decision. Like phase I, phase III will be conducted 
under the procedures for an adjudicative water rights hearing. 
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Pursuant to a contract with the Department of Water 
Resources, Metropolitan Water District ("MWD") receives water 
diverted from the Sacramento-San Joaquin Delta. Thus, MWD has 
participated in phase I of the Bay-Delta hearings and plans to 
participate in phases II and III. You have informed us that, 
in an excess of caution, MWD has reported expenses incurred in 
these hearings on its lobbying reports. 

ANALYSIS 

The lobbying disclosure prov~s~ons of the Act (Sections 
86100-86118) require lobbyists, lobbying firms and lobbyist 
employers to file quarterly reports of their expenditures and 
activities in connection with attempting to influence 
legislative or administrative action. As a lobbyist employer, 
MWD is required to file these reports. (sections 82039.5, 
86115 and 86116.) 

In its lobbyist employer reports, MWD is required to 
disclose payments to lobbying firms, payments to lobbyists 
employed by MWD, gifts and other payments which benefit elected 
state officials, legislative officials or state agency 
officials or members of their immediate families, and campaign 
contributions to elected state officers or state candidates. 
(Section 86116 (b), (c), (f) and (g).) MWD also is required to 
disclose: 

(h) The total of all other payments to influence 
legislative or administrative action including 
overhead expenses and all payments to employees who 
spend 10 percent or more of their compensated time in 
anyone month in activities related to influencing 
legislative or administrative action. 

section 86ll6(h). 

Your question is whether MWD's expenses in connection 
with the Bay-Delta hearings must be reported as payments 
to influence administrative action. "Administrative 
action" is defined in section 82002, as follows: 

"Administrative action" means the proposal, 
drafting, development, consideration, amendment, 
enactment or defeat by any state agency of any rule, 
regulation or other action in any rate-making 
proceeding or any quasi-legislative proceeding, which 
shall include any proceeding governed by Chapter 4.5 
of Division 3 of Title 2 of the Government Code 
(beginning with section 11371). 
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Thus, "administrative action" includes any quasi­
legislative proceeding of a state agency. In contrast, 
adjudicatory proceedings of a state agency, such as proceedings 
involving a permit, license, grant or contract, are not 
considered "administrative action." (Regulation 18202, copy 
enclosed.) The SWRCB is a state agency (Section 82049), and 
has both quasi-legislative .and adjudicatory powers. (See 
United states v. state water Resources Control Bd. (1986) 182 
Cal. App.3d 82.) Accordingly, we must decide whether the 
Bay-Delta hearings are quasi-legislative or quasi-judicial 
proceedings of the SWRCB. 

In your letter, you note that the SWRCB has indicated that 
phases I and III of the Bay-Delta hearings will be held in 
accordance with the procedures for an adjudicative water rights 
decision. However, Phase II will be conducted as a quasi­
legislative hearing. It is clear~that the SWRCB did not 
purport to designate these proceedings as quasi-legislative or 
adjudicatory for purposes of the Act. Instead, it appears that 
the purpose of the adjudicatory and quasi-legislative 
designations was to inform interested persons of the applicable 
procedures for submitting evidence in connection with the 
hearings and the likely standard of review should any 
determinati~ns of the SWRCB be challenged. Thus, we must 
examine the three phases of the Bay-Delta hearings to determine 
whether they are quasi-legislative or quasi-judicial for 
purposes of the Act. 

When the Commission previously has considered whether a 
proceeding before a public agency is quasi-legislative or 
quasi-judicial, the Commission has based its conclusion on 
relevant case law. (See, In re Curiel (1983) 8 FPPC Ops. 1, 
3-4; In-re Evans (1978) 4 FPPC Ops. 84; In re Leonard (1976) 2 
FPPC Ops. 54; In re Carson (1975) 1 FPPC Ops.- 46.) With regard 
to decisions of the SWRCB, the courts have held that the SWRCB 
acts in a quasi-legislative capacity when establishing water 
quality objectives, but performs a quasi-judicial function in 
undertaking to allocate water rights. (United states V. State 
Water Resources Control Bd., supra at 112-113; Temescal Water 
CO. V. Dept. Public Works (1955) 44 Cal.2d 90, 100-106; Marina 
COUnty Water Dist. V. State Water Resources Control Bd. (1984) 
163 Cal. App.3d 132, 139.) 

Applying the above determinations to t~e Bay-Delta 
hearings, we conclude phase II will pe a quasi-legislative 
proceeding because it will concern water quality objectives, 
such as the salinity control plan and the pollutant policy. 
Phase III concerns water rights decisions, and thus is a quasi­
judicial proceeding. However, in phase I, the SWRCB gathered 
evidence for use in determining both the water quality 
objectives and water rights. Thus, phase I was a proceeding in 
connection with both quasi-legislative and quasi-judicial 
decisions. 
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In In re Evans, supra, the Commission considered whether 
actions of the Public utilities commission which combined 
quasi-legislative and quasi-judicial proceedings should be 
treated as "administrative action" for purposes of the Act. 
The proceedings in question combined certificate decisions, 
which the Commission had determined were quasi-judicial, and an 
Order Instituting Investigation ("OII"), which the Commission 
had determined was quasi-legislative. The Commission stated: 

Once the two proceedings are combined, we believe 
that the entire combined proceeding should be 
considered to be administrative action. We reach this 
result because, as a practical matter, it will not be 
possible to isolate what expenses are attributable to 
attempting to influence that part of the proceeding 
which involves consideration of rules and rates and 
that part which involves the certificate. In all 
likelihood most information and testimony submitted to 
the PUC in connection with the combined proceedings 
will serve the dual purpose of attempting to influence 
the certificate decision and decisions concerning 
rules, regulations and rates that arise out of the OII 
aspect of the proceeding. 

In re Evans, supra at 94. 

In phase I of the Bay-Delta hearings, the SWRCB 
gathered evid.ence for use in both the quasi-legislative 
water quality plans and the quasi-judicial water rights 
decisions. Based on the Commission's reasoning in the 
Evans opinion, we conclude that phase I of the Bay-Delta 
hearings should be considered administrative action. 

Thu·s, we conclude that phases I and II of the 
Bay-Delta hearings are administrative action for purposes 
of the Act. Accordingly, MWD is required to report on its 
lobbyist employer reports the expenses incurred in 
connection with influencing decisions of the SWRCB in 
phases I and II. 

In your letter you assert that MWD should not be 
required to report expenses incurred for administrative 
testimony during the Bay-Delta hearings, whether or not 
the proceedings are quasi-legislative or quasi-judicial. 
You note that Regulation 18239 (copy. enclosed) provides 
that administrative testimony is excluded from the types 
of direct communication with agency officials which 
require one to register as a lobbyist. Therefore, you 
state that MWD also should not have to report expenses 
incurred for administrative testimony on its lobbyist 
employer reports. 
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Your letter accurately states that a person who 
engages in direct communication consisting only of 
administrative testimony will not qualify as a lobbyist. 
Regulation 18329(a) specifically excludes administrative 
testimony from the type of direct communication that 
requires a person to register as a lobbyist. However, the 
exception for administrative testimony exists solely for 
qualification as a lobbyist. After an MWD employee has 
qualified as a lobbyist, MWD becomes a lobbyist employer 
and must report all of its lobbying activities. (Sections 
82039.5, 86115 and 86116.) In addition to reporting 
payments made to MWD lobbyists, MWD also must report "the 
total of all other payments to influence legislative or 
administrative action." (Section 86116(h).) 

section 82045 specifies various types of payments that 
are "payments to influence legislative or administrative 
action." Such payments include "compensation, payment or 
reimbursement for the services, time or expenses of an 
employee, for or in connection with direct communication 
with any elective state official, legislative official or 
agency official." (Section 82045(d).) 

"Direct:- communication" is defined as follows: 

(3) "Direct communication" means appearing as a 
witness before, talking to (either by telephone or in 
person) ,corresponding with, or answering questions or 
inquiries from, any qualifying official, either 
personally or through an agent who acts under one's 
direct supervision, control or direction. Direct 
communication does not include any request for or 
provision of purely technical data or analysis to an 
administrative agency by a person who does not 
otherwise engage in direct communication for the 
purpose of influencing legislative or administrative 
action. 

Regulation 18239(d) (3) 
(emphasis added.) 

Neither section 82045 nor Regulation 18239(d) (3) 
excludes payments for administrative testimony from the 
types of payments to influence legislative or 
administrative action that lobbyist employers are required 
to report. Accordingly, section 86116(h) requires MWD to 
report on the lobbyist employer reports its payments to 
influence decisions of the SWRCB in Phases I and II of the 
Bay-Delta hearings, including payments in connection with 
administrative testimony. 
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If you have any questions concerning this letter, please 
contact me at (916) 322-5901. 

DMG:KED:ld 

Enclosures 

Sincerely, 

Diane M. Griffiths 
General Counsel 
-,:L'<'f;J-1, ) ;, ~<--,' r-7fJ ,"-.t{,'f ~1.,~_", L" ,'-./ v V\...c-t (.'---'~,,--., 

By: Kathryn E. Donovan 
Counsel, Legal Division 
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METflOPOLlTAN WATER OISTflICT Of SOUTHERN CALlfORNjA 

Ms. Diane Griffiths 
General Counsel 
Fair Political Practices Commission 
1100 "K" Street 
P. O. Box 807 
Sacramento, California 95804 0807 

Dear Ms. Griffiths: 

"' " 

April 28, 1988 

Request for Advice Regarding 

This is a request for written advice pursuant to 
Government Code section 83114(b). 

It is our belief that expenses incurred participating 
in each phase of the State Water Resources Control Board's 
(SWRCB) Bay~Delta hearing procedure. described below. are not 
"lobbying" expenses under the Political Reform Act (PRA) and 
Fair Political Practices Commission (FPPC) regulations 
promulgated thereunder. While we have, in an excess of 
caution. reported expenses incurred in these hearings, we would 
like your advice on this issue. 

The Metropolitan Water District of Southern California 
is a multi county district formed for the purpose of importing 
water to its six-county service area for municipal and 
industrial purposes. Metropolitan has a contract with the 

rtment of Water Resources of the State of California (DWR) 
for the r c i d 10 Wa e P t. 
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water contra tors in 
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Joaquin Valleys, in Central Coastal counties, and other areas 
of Southern California. 

DWR diverts the water from the Sacramento San Joaquin 
Delta pursuant to water rights permits issued by SWRCB. The 
Federal Central Valley Project also diverts water from the 
Sacramento~San Joaquin system under permits with SWRCB, and 
many hundreds of other water users also divert and use water in 
the Sacramento/San Joaquin watershed pursuant to permit or 
other water right. 

SWRCB is currently undertaking a three~year hearing 
process intended to assess the effects of water use and 
diversions from the Sacramento/San Joaquin watershed on 
beneficial uses of water in the San Francisco 
Bay/Sacramento~San Joaquin Delta estuary in order to develop 
water quality objectives for the estuary and to determine 
whether or how to modify rights of water rights holders who use 
and d t water from the system. SWRCB has developed a 
"Workplan" for this process, a copy of which is enclosed. 

A three~phase process has been established by SWRCB. 
In Phase I (which was held from July to December 1987) and 
Phase III (scheduled to commence in April 1989), the SWRCB 11 
sit as the finder of fact in evidentiary hearings "conducted 
under the procedures for an adjudicative water right hearing." 
(Workplan. p. 29.) The purpose of Phase I was to develop a 
hearing record. No rule. order. determination. or other action 
was taken by SWRCB in Phase I. Phase III will result in a 
water right decision. (lQ .. pp. 8 & 29.) 

Elements of the Phases I and III hearings include 
"opening statements, direct [sworn] testimony, 
cross-examination. redirect and recross examination. if 
necessary, rebuttal. and closing argument or briefs." 
(Workplan. p. 31.) At the close of Phase I, the evidentiary 
hearing was continued until Phase III. during which additional 

dentiary hearings 11 be held "for purpo es of a wat r 
t d ( .) Thi d may nd i t i 
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hearing." (Workplan. p. 8.) Phase II will result in a 
salinity control plan. setting forth flow and salinity 
objectives for the Bay~Delta estuary, and a pollutant policy 
document. A draft plan and pollutant policy document. based on 
the record compiled in Phase I. will be circulated for comment 
at the commencement of Phase II, and hearings will be held on 
the drafts. SWRCB will then issue its final water quality 
control plan and final pollutant policy document. 

The issue raised by this request for advice is whether 
the costs of participation in each phase of the hearings are 
reportable as lobbying expenses. The types of costs incurred 
by Metropolitan in participating in the hearings are the 
salaries and travel expenses of legal and technical staff for 
attendance at and. in some instances. testimony at the hearings 
and for office work in preparation for the hearings; the cost 
of preparing and submitting evidentiary materials; and fees and 
expenses of expert witnesses retained to testify in the 
hearings and to aid in analysis of evidence and testimony of 
other parties. We do not believe that expenses such as thea, 
incurred in an adjudicative~type hearing. are the type of 
expenses the voters contemplated would be considered "lobbying" 
expenses when passing the political Reform Act. 

It is our position that the Phases I and III 
evidentiary hearings. conducted according to SWRCB adjudicative 
water rights hearings procedures. are being held. in part. to 
develop evidence for use in preparation of a water right 
decision which may impact water right permits and other water 
rights. As such, they are excluded from the definition of 
quasi legislative administrative action by 2 California 
Administrative Code section 18202(a)(1) and (2). This being 
so, expenses incurred for participation in Phases I and III of 
the SWRCB proceeding should not be reportable lobbying 
expenses. 

Moreover, 
"quasi~legi lat 
howeve • purport 

) . 
has been designated a 
SWRCB (SWRCB did not. 
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§ 82045(d).) The FPPC regulations recognize the 
inapplicability of the "lobbying" concept to "administrative 
testimony" by excluding such testimony from the type of 
activity which will require one to register as a "lobbyist." 
(2 Cal. Admin. Code § 18239(a) & (d){1).) The expenses 
incurred with respect to "administrative testimonyli also should 
not be considered reportable. 

If we can provide you with any further information 
regarding this question. please call Deputy General Counsel 
James F. Roberts at (213) 250~6316. We look forward to your 
early attention to this matter. 

JFR:cwv 
Encl. 
LDCORRE2 #3710 

Very truly yours, 

Warren . Abbott 
General Counsel 
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Ms. Diane Griffiths 
General Counsel 
Fair Political Practices Commission 
1100 "K" Street 
P. O. Box 807 
Sacramento, California 95804-0807 

Dear Ms. Griffiths: 

April 28, 1988 

Request for Advice Regarding 
Lobbying Expense Reporting 

This is a request for written advice pursuant to 
Government Code section 83114(b). 

It is our belief that expenses incurred participating 
in each phase of the State Water Resources Control Board's 
(SWRCB) Bay-Delta hearing procedure, described below, are not 
"lobbying" expenses under the Political Reform Act (PRA) and 
Fair Political Practices commission (FPPC) regulations 
promulgated thereunder. While we have, in an excess of 
caution, reported expenses incurred in these hearings, we would 
like your advice on this issue. 

The Metropolitan Water District of Southern California 
is a multi-county district formed [or the purpose of importing 
water to its six-county service area for municipal and 
industrial purposes. Metropolitan has a contract with the 
Department of Water Resources of the State of California (DWR) 
for the receipt of water developed by the State Water Project. 
The water delivered under this contract is diverted from the 
Sacramento San Joaquin Delta into the California Aqueduct and 
eventually delivered to Metropolitan. DWR has also entered 
into similar contracts to supply water diverted from the Delta 

o ta e wa r contract r in tout rn Fr y 
i p nd SIan n the a ramento a 



The 1~1etmp()litan V\{lter Oi,trict of Southern Calil()rnid 

• 

Ms. Diane Griffiths -2 April 28. 1988 

Joaquin Valleys, in Central Coastal counties. and other areas 
of Southern California. 

DWR diverts the water from the Sacramento San Joaquin 
Delta pursuant to water rights permits issued by SWRCB. The 
Federal Central Valley Project also diverts water from the 
Sacramento-San Joaquin system under permits with SWRCB, and 
many hundreds of other water users also divert and use water in 
the Sacramento/San Joaquin watershed pursuant to permit or 
other water right. 

SWRCB is currently undertaking a three-year hearing 
process intended to assess the effects of water use and 
diversions from the Sacramento/San Joaquin watershed on 
beneficial uses of water in the San Francisco 
Bay/Sacramento-San Joaquin Delta estua~y in order to develop 
water quality objectives for the estuary and to determine 
whether or how to modify rights of water rights holders who use 
and dive~t water from the system. SWRCB has developed a 
"Workplan" for this process. a copy of which is enclosed. 

A three-phase process has been established by SWRCB . 
In Phase I (which was held from July to December 1987) and 
Phase III (scheduled to commence in April 1989). the SWRCB will 
sit as the finder of fact in evidentiary hearings "conducted 
under the procedures for an adjudicative water right hearing." 
(Workplan. p. 29.) The purpose of Phase I was to develop a 
hearing record. No rule. order. determination. or other action 
was taken by SWRCB in Phase I. Phase III will result in a 
water right decision. (li .• pp. 8 & 29.) 

Elements of the Phases I and III hearings include 
"opening statements. direct [sworn] testimony. 
cross-examination. redirect and recross examination. if 
necessary. rebuttal. and closing argument or briefs." 
(Workplan. p. 31.) At the close of Phase I. the evidentiary 
hearing was continued until Phase III. during which additional 
evidentiary hearings will be held "for purposes of a water 
right decision." (li.) This decision may condition or 
otherwise restrict the water rights of parties who use and 
divert water from the Sacramento-San Joaquin system. and may 
affect contractors such as Metropolitan that receive water 
diverted by DWR under its water right permits. 

wInd 
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hearing." (Workplan, p. 8.) Phase II will result in a 
salinity control plan, setting forth flow and salinity 
objectives for the Bay-Delta estuary, and a pollutant policy 
document. A draft plan and pollutant policy document, based on 
the record compiled in Phase I, will be circulated for comment 
at the commencement of Phase II, and hearings will be held on 
the drafts. SWRCB will then issue its final water quality 
control plan and final pollutant policy document. 

The issue raised by this. request for advice is whether 
the costs of participation in each phase of the hearings are 
reportable as lobbying expenses. The types of costs incurred 
by Metropolitan in participating in the hearings are the 
salaries and travel expenses of legal and technical staff for 
attendance at and, in some instances, testimony at the hearings 
and for office work in preparation for-the hearings; the cost 
of preparing and submitting evidentiary materials; and fees and 
expenses of expert witnesses retained to testify in the 
hearingi and to aid in analysis of evidence and testimony of 
other parties. We do not believe that expenses such as these, 
incurred in an adjudicative-type hearing, are the type of 
expenses the voters contemplated would be considered "lobbying" 
expenses when passing the Political Reform Act. 

It is our position that the Phases I and III 
evidentiary hearings, conducted according to SWRCB adjudicative 
water rights hearings procedures, are being held, in part, to 
develop evidence for use in preparation of a water right 
decision which may impact water right permits and other water 
rights. As such, they are excluded from the definition of 
quasi-legislative administrative action by 2 California 
Administrative Code section 18202(a)(1) and (2). This being 
so, expenses incurred for participation in Phases I and III of 
the SWRCB proceeding should not be reportable lobbying 
expenses. 

Moreover, while Phase II has been designated a 
"quasi-legislative" proceeding by SWRCB (SWRCB did not, 
however, purport to so designate it for Political Reform Act 
purposes), we do not believe that the types of expenses 
incurred participating, or preparing to participate, in such 
on-the-record agency hearings meet the Political Reform Act 
definition of "payment to influence Iegi lative or 
admini trative act t t r or n 

n ct a Ie t e 
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The A1<'fropolilan Vi~lt('r District of Southern California 

• 

Ms. Diane Griffiths -4 April 28, 1988 

§ 82045(d).) The PPPC regulations recognize the 
inapplicability of the "lobbying" concept to "administrative 
testimony" by excluding such testimony from the type of 
activity which will require one to register as a "lobbyist." 
(2 Cal. Admin. Code § 18239(a) & (d)(l).) The expenses 
incurred with respect to "administrative testimony" also should 
not be considered reportable. 

If we can provide you with any further information 
regarding this question, please c?ll Deputy General Counsel 
James P. Roberts at (213) 250 6316. We lOOK forward to your 
early attention to this matter. 

JFR:cwv 
Encl . 
LDCORRE2 #3710 

Very truly yours, 

Warren'J. Abbott 
General Counsel 
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Fair Political 
Practices Commission 

May 4, 1988 

Warren J. Abbott 
Metropolitan Water District of 

So. California 
Box 54153 
Los Angeles, CA 90054 

Re: 88-164 

Dear Mr. Abbott: 

Your letter requesting advice under the Political Reform 
Act was received on May 3, 1988 by the F~ir Political Practices 
Commission. If you have any questions about your advice 
request, y.ou may contact Kathryn Donovan, an attorney in the 
Legal Division, directly at (916) 322-5901. 

We try to answer all advice requests promptly. Therefore, 
unless your request poses particularly complex legal questions, 
or more information is needed, you should expect a response 
within 21 working days if your request seeks formal written 
advice. If more information is needed, the person assigned to 
prepare a response to your request will contact you shortly to 
advise you as to information needed. If your request is for 
informal assistance, we will answer it as quickly as we can. 
(See Commission Regulation 18329 (2 Cal. Code of Regs. Sec. 
18329).) 

You also should be aware that your letter and our response 
are public records which may be disclosed to the public upon 
receipt of a proper request for disclosure. 

DMG:plh 

Very truly yours, 

) f 

Diane M. Griffiths 
General Counsel 

! 
/, ;' 

428 T Street. Suite 800 • P.O. Box 807 • Sacramento CA 9S804~0807 • (916) 122~S660 
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Ms. Diane Griffiths 
General Counsel 
Fair Political Practices Commission 
1100 "K" Street 
P. O. Box 807 
Sacramento, California 95804-0807 

Dear Ms. Griffiths: 

April 28, 1988 

Request for Advice Regarding 
Lobbying Expense Reporting 

This is a request for written advice pursuant to 
Government Code section 83114(b). 

It is our belief that expenses incurred participating 
in each phase of the State Water Resources Control Board's 
(SWRCB) Bay-Delta hearing procedure, described below, are not 
"lobbying" expenses under the Political Reform Act (PRA) and 
Fair political Practices Commission (FPPC) regulations 
promulgated thereunder. While we have, in an excess of 
caution, reported expenses incurred in these hearings, we would 
like your advice on this issue. 

The Metropolitan Water District of Southern California 
is a mUlti-county district formed for the purpose of importing 
water to its six-county service area for municipal and 
industrial purposes. Metropolitan has a contract with the 
Department of Water Resources of the State of California (DWR) 
for the receipt of water developed by the State Water Project. 
The water delivered under this contract is diverted from the 
Sacramento-San Joaquin Delta into the California Aqueduct and 
eventually delivered to Metropolitan. DWR has also entered 
into similar contracts to supply water diverted from the Delta 
to state water c ntractors in the southern San Francisco Bay 
area, in Na a nd 0 ano nti the S rament and an 
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Joaquin Valleys. in Central Coastal counties. and other areas 
of Southern California. 

DWR diverts the water from the Sacramento-San Joaquin 
Delta pursuant to water rights permits issued by SWRCB. The 
Federal Central Valley Project also diverts water from the 
Sacramento-San Joaquin system under permits with SWRCB. and 
many hundreds of other water users also divert and use water in 
the Sacramento/San Joaquin watershed pursuant to permit or 
other water right. 

SWRCB is currently undertaking a three-year hearing 
process intended to assess the effects of water use and 
diversions from the Sacramento/San Joaquin watershed on 
beneficial uses of water in the San Francisco 
Bay/Sacramento-San Joaquin Delta estua;;y in order to develop 
water quality objectives for the estuary and to determine 
whether or how to modify rights of water rights holders who use 
and divirt water from the system. SWRCB has developed a 
"Workplan" for this process. a copy of which is enclosed. 

A three-phase process has been established by SWRCB . 
In Phase I (which was held from July to December 1987) and 
Phase III (scheduled to commence in April 1989), the SWRCB will 
sit as the finder of fact in evidentiary hearings "conducted 
under the procedures for an adjudicative water right hearing." 
(Workplan. p. 29.) The purpose of Phase I was to develop a 
hearing record. No rule. order. determination. or other action 
was taken by SWRCB in Phase I. Phase III will result in a 
water right decision. (lQ .• pp. 8 & 29.) 

Elements of the Phases I and III hearings include 
"opening statements. direct [sworn] testimony. 
cross-examination. redirect and recross examination. if 
necessary. rebuttal. and closing argument or briefs." 
(Workplan. p. 31.) At the close of Phase 1. the evidentiary 
hearing was continued until Phase III. during which additional 
evidentiary hearings will be held "for purposes of a water 
right decision." Cli!.) This decision may condition or 
otherwise restrict the water rights of parties who use and 
divert water from the Sacramento-San Joaquin system. and may 
affect contractors such as Metropolitan that receive water 
diverted by DWR under its water right permits. 

W ond cted "a art fr Pha e nd 
II", and SWRCB has identified it as a "quasi legislative 
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hearing." (Workplan, p. 8.) Phase II will result in a 
salinity control plan, setting forth flow and salinity 
objectives for the Bay Delta estuary, and a pollutant policy 
document. A draft plan and pollutant policy document, based on 
the record compiled in Phase I, will be circulated for comment 
at the commencement of Phase II, and hearings will be held on 
the drafts. SWRCB will then issue its final water quality 
control plan and final pollutant policy document. 

The issue raised by this request for advice is whether 
the costs of participation in each phase of the hearings are 
reportable as lobbying expenses. The types of costs incurred 
by Metropolitan in participating in the hearings are the 
salaries and travel expenses of legal and technical staff for 
attendance at and, in some instances, testimony at the hearings 
and for office work in preparation for_the hearings; the cost 
of preparing and submitting evidentiary materials; and fees and 
expenses of expert witnesses retained to testify in the 
hearingi and to aid in analysis of evidence and testimony of 
other parties. We do not believe that expenses such as these, 
incurred in an adjudicative type hearing, are the type of 
expenses the voters contemplated would be considered "lobbying" 
expenses when passing the Political Reform Act. 

It is our position that the Phases I and III 
evidentiary hearings, conducted according to SWRCB adjudicative 
water rights hearings procedures, are being held, in Qa[t, to 
develop evidence for use in preparation of a water right 
decision which may impact water right permits and other water 
rights. As such. they are excluded from the definition of 
quasi-legislative administrative action by 2 California 
Administrative Code section 18202(a)(1) and (2). This being 
so, expenses incurred for participation in Phases I and III of 
the SWRCB proceeding should not be reportable lobbying 
expenses. 

Moreover, while Phase II has been designated a 
"quasi-legislative" proceeding by SWRCB (SWRCB did not, 
however, purport to so designate it for political Reform Act 
purposes), we do not believe that the types of expenses 
incurred participating, or preparing to participate, in such 
on-the-record agency hearings meet the Political Reform Act 
definition of "payment to influence legislative or 
administrative action;" that is. "payment. . for or in 
connection with dire t communication with any lective tat 
official. legislative official or agency official." (Gov. Code 
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§ 82045(d).) The FPPC regulations recognize the 
inapplicability of the "lobbying" concept to "administrative 
testimony" by excluding such testimony from the type of 
activity which will require one to register as a "lobbyist." 
(2 Cal. Admin. Code § 18239(a) & (d) (1).) The expenses 
incurred with respect to "administrative testimony" also should 
not be considered reportable. 

If we can provide you with any further information 
regarding this question, please call Deputy General Counsel 
James F. Roberts at (213) 250-631~. We look forward to your 
early attention to this matter. 

JfR: cwv 
Encl . 
LDCORRE2 #3710 

Very truly yours, 

Warren'J. Abbott 
General Counsel 



California 
Fair Political 
Practices Commission 

William W. Abbott 
Balfrey & Abbott 
1801 I street, suite 200 
Sacramento, CA 95814 

Dear Mr. Abbott: 

June 2, 1988 

Re: Your Request for Advice 
Our File No. A-88-l56 

You have requested advice on behalf of Joe Marin about 
application of the conflict-of-interest provisions of the 
Political Reform Act (the IIActll)y to his duties on the Sierra 
county Board of supervisors. 

QUESTION 

May Mr. Marin participate in board decisions to certify 
the supplementary environmental impact report (EIR) for the 
Haypress Creek hydroelectric project and related decisions? 

y Government Code sections 81000-91015. All statutory 
references are to the Government Code unless otherwise 
indicated. Commission regulations appear at 2 California Code 
of Regulations section 18000, et seg. All references to 
regulations are to Title 2, Division 6 of the California Code 
of Regulations. 

428 J Street, Suite 800 • P.O. Box 807 • Sacramento CA 95804~0807 • (916) 322~5660 
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CONCLUSION 

Based on the special facts you have provided, Mr. Marin may 
participate in a board decision to approve the supplemental EIR 
because the decision will not have a foreseeable material 
financial effect on his employer. We are not providing advice 
about related decisions, because you have not given us any 
information about the content or effects of the other 
decisions. 

FACTS 

Joe Marin is a member of the Board of Supervisors of Sierra 
County. He also is an employee of Sierra Pacific Industries 
(Sierra Pacific). 

Sierra Pacific is a privately held corporation with net 
tangible assets of more than $18,000,000. Its gross pre-tax 
income for the past fiscal year was more than $2,500,000. 
Sierra Pacific owns the land on which Northwest Power, Inc. 
(Northwest Power) is building the Haypress Creek hydroelectric 
plant (Haypress project), an access road, and part of a power 
transmission line. On February 29, 1988, Sierra Pacific 
acquired the land when it acquired Santa Fe Pacific Timber Co. 
(Santa Fe). 

Northwest Power already has obtained all required 
discretionary approvals from Sierra County for the Haypress 
project. When Northwest Power applied to the State Water 
Resources Board, however, for the final required approvals to 
build the Haypress project, its application was challenged. 
The case now is on appeal to the Court of Appeal .. 

In the meantime, Sierra County has assumed responsibility 
for developing and certifying the supplementary EIR for the 
Haypress project. Nevertheless, under state law the Water 
Resources Board has ultimate authority for certifying the 
supplementary EIR for the project. 

As a result of Sierra Pacific's acquiring Santa Fe, 
Northwest Power now owes fees to Sierra Pacific for the use of 
Sierra Pacific property for the Haypress project. The 
following is a summary of the fee arrangements for use of 
Sierra Pacific property. These facts are derived from your 
letter of April 26, 1988. Please let us know immediately if 
our understanding of the facts is incorrect. 

Northwest Power agreed to pay 50% of the costs of 
an access road to the Haypress project on what now is 
Pacific land. Currently, Northwest Power owes Sierra 
less than $35,000 for the cost of building the road. 
Power is expected to assume the costs for maintaining 
road. 

building 
Sierra 
Pacific 
Northwest 
the 
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Northwest Power also has agreed to pay an annual fee, 
based on a timber site classification multiplier, for surface 
disturbance of about 22 acres of timberland on which Northwest 
Power will build power transmission lines. The highest 
possible fee for disturbing 22 acres would result in annual 
income of $6,160 for Sierra Pacific. 

The county assessor believes the value of the land 
underlying the hydroelectric project will not change after the 
project is built. If Northwest Power abandons the project, 
Northwest Power has agreed to remove all facilities and restore 
Sierra Pacific land nearly to its original condition. 
Furthermore, certification of the supplementary EIR will not 
affect the value of surrounding land because of restrictive 
timber zoning and because the project area is small in 
comparison to the size of the timber production area. Sierra 
Pacific will not be paying taxes for improvements to the 
property; Northwest Power has promised to pay those taxes. 

ANALYSIS 

Section 87100 prohibits a public official from making, 
participating in making, or in any way attempting to influence 
a governmental decision in which an official knows or has 
reason to know he has a financial interest. An official has a 
financial interest in a decision that will have a foreseeable 
and material financial effect, different from the effect on the 
general public, on a source of income of $250 or more promised 
to or received by the official within 12 months before the 
decision. (Section 87103(c).) 

Mr. Marin is a public official because of his position on 
the Board of Supervisors of Sierra County. (Section 82048.) 
Sierra Pacific, Mr. Marin's employer, is a source of income of 
$250 or more to Mr. Marin. Soon the board of supervisors will 
be considering a decision to certify the supplementary EIR, 
which Northwest Power needs to finish its Haypress project. 
Sierra Pacific owns the property on which Northwest Power is 
building the hydroelectric plant, an access road, and part of a 
power transmission line. By means of several different 
contracts, Northwest Power owes Sierra Pacific money for using 
its property. Mr. Marin would be disqualified from 
participating in the EIR certification decision if the decision 
would have a foreseeable and material financial effect on 
Sierra Pacific. 

To require disqualification, the effect of a decision must 
be foreseeable. An effect does not have to be certain to be 
foreseeable. However, if an effect were a mere possibility, it 
would not be foreseeable. (In re Thorner (1975) 1 FPPC Ops. 
198, 206-207, copyenclosed.-)-
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The effect of a decision also must be material. Regulation 
18702.2 (copy enclosed) provides guidelines for determining 
whether the effect of a decision on a business entity will be 
material. Sierra Pacific has net tangible assets of at least 
$18,000,000 and pre-tax income for the last fiscal year of at 
least $2,500,000. Therefore, pursuant to Regulation 
18702.2(f), the standards contained in Regulation 18702.2(d) 
apply. The decision is material if: 

(1) The decision will result in an increase or 
decrease in the gross revenues for a fiscal year of 
$150,000 or more; or 

(2) The decision will result in the business entity 
incurring or avoiding additional expenses or reducing or 
eliminating existing expenses for a fiscal year in the 
amount of $50,000 or more; or 

(3) The decision will result in an increase or 
decrease in the value of assets or liabilities of $150,000 
or more. 

Regulation 18702.2(d). 

The information in your letter shows that Northwest Power 
owes money to Sierra Pacific under various contracts for the 
use of Sierra Pacific land for the Haypress project. The next 
question is what kind of an effect the supplementary EIR 
decision will have on Sierra Pacific's financial status. 

Based on the special facts you have provided and applying 
Regulation 18702.2(d) to those facts, it appears the 
certification decision will not have a material financial 
effect on Sierra Pacific. Even if the board of supervisors 
does not certify the supplementary EIR, the amounts Northwest 
Power owes Sierra Pacific under various contracts for using 
Sierra Pacific land for the Haypress project will not result in 
a foreseeable increase or decrease in gross revenues for a 
fiscal year of $150,000 or more. 

Based on the information provided in your letter, the value 
of property being used for the project and surrounding 
timberland will not increase or decrease as a result of the 
project. Sierra Pacific has no rights to the project;" 
Northwest Power will remove all facilities if it abandons the 
project. Therefore, the decision will not result in a 
foreseeable increase or decrease in the value of assets or 
liabilities or gross revenues of $150,000 or more, or in a 
foreseeable incurrence or elimination of expenses of $50,000 or 
more. Consequently, Mr. Marin may participate in a decision to 
certify the supplementary EIR for the Haypress project. 



William W. Abbott 
June 2, 1988 
Page 5 

I hope this letter provides you with a satisfactory. answer 
to your advice request. Please call me at (916) 322-5901 if 
you have any questions about this letter. 

DMG:MA:ld:Abbott 

Enclosures 

sincerely, 

Diane M. Griffiths 
Gen~ral Counsel 

/7 
BY:~-' 

/' 

I . ! 

Margari ta Al t~~iran~" 
Counsel, Legal Division 

/ 
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Steven John Balfrey 
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Howard W. Shook 
Marian E. Moe 

Toll Free - Auburn Area 
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April 26, 1988 

Fair Political Practices commission 
P.o. Box 807 
Sacramento, CA 95804 

Webster Street Tower 
2101 Webster SI, Suite 1 700 
Oakland, California 94612 

(415) 268-1527 

o If this box is checked, 
please reply to Oakland 
address, 

Re: Request for opinion - Government Code Section 83114 

To Whom It May Concern: 

As special counsel to the Board of Supervisors to the County 
of Sierra, I request an opinion regarding the facts and issue set 
forth below. This request is made on behalf of Supervisor Joe 
Marin . 

NAME AND ADDRESS OF REQUESTING PARTY 

Honorable Joe Marin 
P.O. Box 750 
Loyalton, CA 96118 

QUESTION PRESENTED 

May Supervisor Marin vote on the certification of the 
Haypress Creek Hydroelectric Projects EIR and related actions? 

FACTS 

Presently, Sierra county is preparing a supplemental EIR for 
a hydro-electric project. The applicant is Northwest Power, Inc. 
The property owner is Sierra Pacific Industries. Mr. Marin, a 
county supervisor, is an employee of Sierra Pacific Industries 
("SPI"), which is a source of income to him of greater than 
$250.00 within the 12 months prior to the time when this decision 
is to be made. Development of the hydro-electric facility will 
not have a direct inlpact on the income or assets of SPI. 
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However, due to the lease arrangement executed between NWP and 
SPIts predecessor in interest, there will be some economic 
impacts. The various transactions and agreements linking SPI & 
NWP are also set forth in the attached March 22, 1988 letter from 
R.L. smith of SPI and the attached "Quitclaim Deed". 

The following information should be of relevance to your 
analysis. 

The proposed project encompasses 11 acres of private land 
(SPI), and 6.55 acres of United states Forrest Service permit 
land. According to the Sierra County Tax Assessor, the taxes on 
the private land are $0.53/acre per year. The assessor believes 
that the value of the land itself underlying the project will not 
be changed by the proposed project. Approval of the hydro 
p~oject will probably have no impact on the market value of 
surrounding land, due to the restrictive timber zoning and by 
virtue of the fact that the project area is relatively small 
compared to the size of the timber production parcels overall. 
The improvement will be taxed to NWP, not SPI. 

NWP currently owes SPI for its proportionate share of 
completed road construction into the project. Though the amount 
is not fixed it does not exceed $35,000.00 (letter attached). 
This claim arises from SPIts acquisition of the land, not from 
any current agreement. Yearly reimbursement in the future for 
road maintenance into the project site as per the "Quitclaim 
Deed" is estimated to be $2,500.00 per year. Also, a worst case 
catastrophic damage repair cost of $20,000.000 in one year is 
possible. The expectation is that NWP will itself perform any 
maintenance and repair work on the road. 

Planned power transmission lines will occupy a 60 foot wide 
corridor passing through three sections to the county line, of 
both private (SPI) and public (U.S.F.S.)land. This encompasses 
approximately 22 acres including public acreage. 

Pursuant to the lease agreement, NWP will be obligated to 
reimburse SPI based on a formula tied to the amount of timberland 
disturbed. Based on an estimated disturbed area of 22 acres 
times the highest possible royalty, the result is projected to be 
in an annual income of $6,160.00. Based upon the annual income 
requirements for disqualification, I believe that at least 500+ 
acres of Class I lands would have to be disturbed. 



• 

Fair Political Practices commission 
April 26, 1988 
Page 3 

On our review of the facts and relevant statutes, we believe 
that Mr. Marin is not disqualified from voting in this decision. 
However, Mr. Marin has requested that we also seek an opinion 
from the FPPC. Your cooperation is appreciated. Should you need 
any additional facts please do not hesitate in calling Jim 
Falcone of my office, or myself. 

Sincerely ! 
, /~ I~.'. ~ 

t(1f/lh Cut {( 
William W. Abbott 

WWAjjb 

Enclosure 

(JF\JF\JB\FPPC.LTR\#2) 
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Sierra ustrles 
Timber Division. P.O. Box 996014 • Redding, CA 96099 (916) 365-3721 

Mr. Bill Abbott 
Balfrey & Abbott 
1801 "I" street 
Sacramento, CA 95814 

Dear Mr. Abbott: 

Anderson, April 21, 1988 
Haypress Hydro 

The purpose of this letter is to confirm Sierra Pacific 
Industries interest, both past and future, in the Haypress Hydro 
projects being constructed in Sierra County. 

As' successor in interest to 'Santa Fe Pacific Timber Company, we 
are the land owner of the portions of Sections 25 and 35, Twp. 
20N., Rge. 12E., overwhich a portion of the above mentioned 
project crosses. During the construction of the roads the 
Haypress Hydro Project contractor agreed to share in the cost of 
building the roads based on their proposed use. This amounted to 
approximately 50% of the costs . 

Since the roads were built, in 1984, the property has changed 
ownership twice and the amount now owed to Sierra Pacific 
Industries is less than $35,000.00. We are still in the process 
of attempting to collect the amount owed and would appreciate 
being informed as to progress of this project. 

If you need any further information please feel free to call me 
at the number shown. 

JGF:ekf 

Very truly yours, 

H~~ 
/.Jack G. Frost 
(Lands Forester 
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STATE WATER RESOURCES COtHROL BOARD 
RESOLUTIOtJ NO. S7-7 

ADOPT ION OF THE "WORKPLAN FOR THE HEARWG PROCESS OtJ THE SAN FRAlJCISCO SAY / 
SACRAMENTO-SNJ JOAQUIN DELTA ESTUARyft--DATED FEBRUARY 5, 1987 

WHEREAS: 

1. The State Board, in August 1975, adopted a water quality control plan for 
the Sacramento-San Joaquin Delta and Suisun Marsh (Delta Plan) to protect 
beneficial uses of water in the Sacramento-San Joaquin Delta and Suisun 
Marsh and to provide for necessary studies to develop reliable infonnation 
regarding the fresh water inflow needs of the San Francisco Bay. 

2. Pursuant to Section 303(c) of the Clean Water Act, the State Board must 
complete a triennial review of the water quality standards in the Delta 
Plan. . 

3. In April 1980, the State Board adopted Resolution No. SO-IS specifying a 
schedule of hearings and actions to resolve outstanding issues relative to 
the Delta Plan. 

4. On September 22, 1981 and IJovember 7, 1984, the State Board hel d publ ; c 
hearings to review and consider the adequacy of the ~ater quality standards 
in the Delta Plan. 

5. The State Board intends to open a new hearing in July 1987 to consider 
revisions to the water quality standards contained in the Delta Plan and 
new standards for San Francisco Bay. 

6. The scope of the Delta Plan is limited to flow and salinity related issues, 
while nonsalinity related pollutant and toxic issues are addressed by the 
Regional Boards in the Basin Plans. 

7. The worlkplan for the forthcoming hearing outlines a process, scope and 
schedule the State Board a~d the Regional Water Quality Control Boards 
(San Francisco Bay Basin and Central Valley Basin) will use to address the 
effects of flow, salinity and pollutants on the beneficial uses of the 
Bay-Delta Estuary. 



THEREFORE BE IT RESOLVED: 

That the State Water Resources Control Board adopts the "~ortplan for the 
Hearing Process on the San Francisco/Sacramento-San Joaquin Delta Estuary·, 

CERTIFICATION 

The undersigned, Administrative Assistant to the Board, does hereby certify 
that the foregoing is a full, true, and correct copy of a resolution duly and 
regularly adopted at a meeting of the State Water Resources Control Board held 
on February 5, 1987. 

~~e Board 
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1.0 INTRODUCTION 

1.1 BACKGROUND 

WORKPLAN FOR THE 
BAY-DELTA HEARING PROCESS 

The San Francisco Bay/Sacramento-San Joaquin Delta 
Estuary (Bay-Delta Estuary) includes the Sacramento-San 
Joaquin Delta (Delta), Suisun Marsh and San Francisco 
Bay. The Delta is composed of about 738,000 acres, of 
which about 48,000 acres are water surface area; 
Suisun Marsh comprises approximately 85,000 acres of 
marshland and waterways. San Francisco Bay includes 
about 306,400 acres of water surface area. The Delta 
and Suisun Marsh are located where California's two 
major river systems (the Sacramento and San Joaquin 
River system3) converge to flow westward, meeting 
incoming seawater from the Pacific Ocean throug~ San 
Francisco Bay. The Bay-Delta Estuary is one of the 
largest, most important estuarine systems for fish and 
waterfowl production on the Pacific Coast of the United 
States. In addition, the Delta is one of the State's 
most fertile and important agricultural regions and is 
the location of a major water-related industrial 
corridor in the viCinity of Antioch. 

The watershed of the Bay-Delta Estuary provides about 
two-thirds of all the water used in California 
including 40 percent of the state's drinking water. 
Two major water distribution systems, one state and one 
federal, export supplies from the Delta to areas of 
use. These systems are the State Water Project (Sv~?), 
operated by the California Department of Water 
Resources (Department), and the Central Valley Project 
(CVP), operated by the u.S. Bureau of Reclamation 
(Bureau). Numero us ot her wat er de velopment pr oje cts 
also alter the river infl()\>,'s into the Bay-Delta 
Estuary. 

Because of the configuration of the Delta, the water 
from the Sacramento River and its tributaries that is 
exported south and west of the Delta must fl()\>,' through 
the Delta into the channels of the lower San Joaquin 
River system to reach the SliP and CVP export pumps in 
the so i.l the r n Del t a • Be c a use 0 f t his c i r cui t i 0 us r 0 u ': e , 
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"carriage water", which becomes Delta outflow to the 
ocean, is required in order to repel ocean salinity and 
maintain the quality of the water on its way to the 
export p~~?s. This water protects the quality of 
exported water. This water also helps protect the 
beneficial uses in the Delta. 

1. 2 REGULATION OF WATER QUALITY IN THE BAY-DELTA ESTUARY 

Bet .... een 1958 and 1970 the State Water Resources Control 
Boar d issued wat er right permi ts to t he Bur eau and the 
Department which authorize the two agencies to divert 
water by direct diversion or by rediversion from the 
Delta for transportation to the areas south and west 
of the Del ta. Dur i ng t he per i od when the permi ts wer e 
being iss ued, the State Board recogni zed that di versio'1 
of water under the permi ts would have an uncertain 
effect on the salinity in the Bay-Delta Estuary. To 
ensure adequate protection the Board reserved 
jurisdiction in the CVP and S~vP permits until the 
ef f ects of pr oj ect oper at ions wer e bet ter unders tood. 
As those effects have been better understood, the Board 
has imposed conditions for salinity control in the 
Delta and coordinated the terms and conditions of the 
various CVP and SWP permits that affect the Delta. The 
Board also reserved jurisdiction in several permits to 
protect fish and wildlife in the Delta. 

The Board first exercised its reserved jurisdiction 
over the CVP and SWP permits to impose Delta salinity 
requirements on the CVP and SWP in Water Right Decision 
1379, adopted July 28, 1971. 

Under its water quality authority, the Board's 
predecessor first regulated the quality of water in the 
Delta a:1d in Suisun Marsh in its 1967 Water Quality 
Control Policy, which was amended in 1958 by the State 
Board. In 1971 the Regional Water Quality Control 
Boards for the San Francisco Bay Basin and the Central 
Valley Basin (Regions 2 and 5), adopted interim water 
q~ality control plans for their respective parts of the 
Estuary. (Regular plans were approved for the two 
regions in 1975.) In 1973 the State Board supplemented 
its 1967 Water Quality Control Policy for the Delta. 
In 1976 the Board commenced a joint water right and 
water quality hearing to coordinate salinity standards 
for the Delta and Suisun Marsh in both a water quality 
control plan and in the water right permits of the SWP 
and CVP. The basis of the water right proceeding was 
the reservation of jurisdiction the Board had 
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previously placed in the SWP and CVP permits to control 
salinity in the Estuary. The hearing culminated in the 
adoption in 1978 of Water Right Decision 1485 (D-1485) 
and a Water Quality Control Plan for the Sacra.'1lento-Sa~ 
Joaquin Delta and Suisun Marsh (Delta Plan). The 1978 
Delta Plan contains water quality standards for 
sal ini ty only. 

In November of 1983 the Board adopted Water Right 
Decision 1594. This decision concerns recent water 
right permittees (not related to the CVP and SWP) , over 
which the Board had retained appropriate jurisdiction 
(since about 1965). 

The 1978 decisions and Decision 1594 are the immediate 
predecessors of the forthcoming proceeding, which will 
expand to the entire Bay-Delta Estuary the area that 
will be considered for protection of beneficial uses 
(including uses protected by public trust) in the water 
quality control pla~. The forthcoming proceeding also 
will expand consideration of the responsibilities of 
water right holders to meet the standards, from just 
th-2 two projects to all post-1914 water right holders, 
and pr e-1914 and ri pari an wat er ri ght holders, who are 
upstream from the Bay-Delta Estuary and within the 
watershed of the Estuary. Further, it will provide a 
forum for the Regional Boards for the Sa."'l Francisco Bay 
and Central Valley to receive evidence on pollutants in 
the Estuary, to use in amending their respective basin 
plans for the Estuary. 

1. 3 SO~1E lAWS THAT AFFECT THE BOARD'S AUTHORITY TO CONDUCT 
THE FORTHCO:1ING PROCEEDING AND THE BOARD'S DECISIOt\ 
MAKI~G 

The Board's authority to conduct a new proceeding to 
set water quality standards for the Bay-Delta Estuary 
and to implement the standards bi amending water rights 
is founded on several statutes and case laws. These 
i ncl ude: 

a. Water Code Section 13170, (State Board authority to 
adopt water quality control plans). 

b. The federal Clean loJater Act, at Section 303 (e), 
(Federal requirements related to the preparation of 
water quality control plans). 

-3-



!/ 

c. Reserved jurisdiction in permits of the CVP, SWP, 
a:'1d in permits of new appropriators since about 
1965 within the watershed to add specific terms and 
con di tions • 

d. Continuing jurisdiction to amend all water right 
permits and licenses under, Cal. Const. Art. X, 
Section 2; Water Code Sections 100, 275, 1050; 
United States v. State Water Resources Control 
Board (1985) 182 Cal.App.3d 82, 129, 227, Cal. 
Rpt r. 161. 

e. Continuing jurisdiction to reexamine all permits 
and 1 icens es under the pu bl ic t rus t doct ri ne. 
National Audubon Society v. Superior Court (1983) 
33 Cal. 3d 41 9, 447, 189 Cal. Rpt r. 346. 

f. The Delta Protection Act, at Water Code Sections 
12200-12220, the Watershed of Origin protections at 
Water Code Sections 11460-11463, the County of 
Origin protections at Water Code Sections 10505 and 
10505.5, and the San Joaquin River protection act, 
at Water Code Sections 12230-12233. 

1. 4 OBJECTIVES OF THE BAY-DELTA HEARING PROCESS 

The principal focus of the 1978 Delta Plan and D-1485 
was on the effects of the operation of the state and 
federal water projects on the Estuary. These effects 
were to be reviewed again by 1988. The Board 
recognized that there were uncertainties associated 
with possible new St'lP and CV? facilities. Also there 
was a recognized need for additional ecological and 
hydrological information on the Bay-Delta Estuary. 

In the forthcoming proceeding the Board will reviei¥, 
broade!1 and refine the water quality standards of the 
Bay-Delta Estuary to provide reasonable levels of 
protection for beneficial uses insofar as they are 
affected b7 conditions of flow, salinity and 
pollutants. 1/ This will be done in cooperation with 
the Regional Water Qual ity Control Boards 2 and 5. 

For the purpose of this proceeding, "pollutants" are defined 
as organic and inorganic substances (other than ocean derived 
salinity) which may arise fran point and non-point sources. 
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Once estuarine water quality and salinity standards 
have been reviewed and revised (if necessary), the 
Board will then determine if it is necessary to amend 
water rights in order to achieve, or progress toward 
the achievement of those standards. This final 
decision will require careful evaluation, balancing and 
protection of the beneficial uses within and outside 
the Bay-Delta Estuary. 

Evidence received on pollutants will be used by 
Regional Boards 2 and 5 to update their basin plans. 
The State Board will provide guidance to the Regional 
Boards in the development of pertinent provisions of 
these plans and will review and approve Regional Board 
updates as part of the coordinated actions. During the 
final phase of the hearing, the Board will evaluate 
whether the source control of pollutants proposed by 
the Regional Boards is sufficient to protect beneficia" 
uses in the Estuary. The Board may consider the nee 
for dilution or flushing flows through water right 
amendments only after all reasonable source control 
methods have been implemented and only if the Board 
fin.:1s it to be in the public interest. 

2.0 SCHEDULZ AND SCOPE FOR THE BAY-DELTA HEARn~(; 

2.1 SCHEDULE OF ACTIVITIES 

The proposed schedule for the Bay-Delta hearing process 
(Plate I) has been drafted taking into account the 
appellate court decision on the D-1485 Delta water 
cases and comments and reco~~endations made by 
individuals, local interest groups and local, state and 
federal agencies during a series of prehearing 
conferences held in May, June and July, 1986. The 
schedule for the hearing is divided into three distinct 
hearing phases (also refer to Plate 1). Phase I is 
scheduled to commence in July 1987. Phase II is 
estimated to start in July 1988. Phase III is estimated 
to start in April 1989. 

A. Phase I Scope of the Hearing--Determination of 
Reasonable Levels of Protection 

Evidence will be received on the following subjects 
during Phase I: £/ 

~/ See Table I, Topics for the Bay-Delta Hearing, page 33. 
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( 1) 

( 3) 

( 4) 

( 5) 

The beneficial uses within and outside of the 
Bay-Delta Estuary; 

The reasonable protection in terms of flow and 
salinity levels that the beneficial uses /,-" 
should be given, considering the uses ofl'the / 
water within and outside of the Estuary~ / 

The impacts of pollutants (other than 
salinity) on the beneficial uses; 

The means for implementing any flow or 
salinity objectives that are set for the Bay­
Del ta Estuar Yi and 

The means for identifying and mitigating any 
adverse impacts on the beneficial uses that 
may result from pollutants. 

The evidence should be fra.1\ed so that it is useful 
for differentiating the effects of salinity on the 
beneficial uses from the effects of pollutants on 
those beneficial uses. This will allow the State 
Board to establish flow and salinity objectives 
which mitigate solely for the effects of changes in 
flow and salinity. 

The evidence regarding pollutants should also be 
framed so as to be useful to the Regional Water 
Quality Control Boards for Regions 2 and 5 in their 
preparation of amendments to their water quality 
control plans that cover the Bay-Delta Estuary. 
The State Board will provide guidance to the 
Regional Boards in a state policy on the control 0: 
pollutants in the Bay-Delta Estuary. (Also refer to 
Section 2.2 for a discussion on Regional Board 
participation in the hearing process.) 

11 Additional evidence regarding beneficial uses outside the 
Estuary will be appropriate in Phase III. 
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Evidence received in Phase I will have four uses. 
First, it will be used to prepare a draft salinity 
control plan. Second, it will be used together with 
evidence received during the third phase of the 
hearing to prepare a water right decision. Third, 
it will be used by the State Board to develop a 
pollutant policy document which will provide 
guidance to Regional water Quality Control Boards 2 
and 5 in the review of their water quality control 
plans that cover the BaY-De~ta Estuary. Fourth, it 
will be used by the Regional Boards to review and 
amend the i r plans. 

Evidence for Phase I should be designed to 
facilitate development of the salinity plan and to 
allow for consideration of discharge of pollutants 
into the Estuary. Evidence concerning uses outside 
the Estuary, to determine reasonable levels of 
protection, should incluje such matters as the 
arnounts of water used in a regional area, the types 
of uses, projections of future neeas, and amounts 
of water produced within the Bay-Delta hydrologic 
basin. The salinity control plan, the pollutant 
policy do::ument, and the regional boards' plan 
amendments will not allocate water. (Water 
allocation will occur after the Phase III hearins 
which will include the Phase I hearing record and 
sufficient additional evidence upon which to base 
an allocation decision.) 

B. Phase II Scope of The Hearing--Review of the Draf:. 
Salinity Control Plan and Pollutant Policy ;)OClJ..."r,ent 

Prior to Phase II, Board staff, in consultation 
with State and Regional Board members involved in 
the Phase I hearing will prepare a salinity control 
plan and a pollutant policy document for revie-,.; bj 
the hearing participants. The purpose of Phase II 
is to consider the draft salinity pla" and the 
pollutant policy document. The draft plan will 
contain: (1) an identification of beneficial uses 
of Bay-Delta waters; (2) objectives to reasonably 
protect the beneficial uses identified in Phase I 
from adverse salinity and flow effects; (3) a 
progra"Tl of implementation for the flow and salinity 
objecti ves; and (4) an analysis of the 
environmental impacts of the draft plan. The 
program of implementation will contain the types of 
imple:nentation measures the Board will consider to 
achieve a reasonable set of flo',.; and salinity 

-7-



objectives. Part of this consideration in the 
program of implementation will be a review of the 
responsibilities of all appropriators to protect 
the beneficial uses of Bay-Delta waters. Such a 
review in detail is the subject of Phase III of the 
he aring • 

The pollutant policy document will set forth State 
policy on regulation of pollutants in the Bay-Delta 
Estuary. This policy will be developed based upon 
the evidence received during Phase I on the adverse 
impacts of pollutants on benef ici al uses. Guided 
by t hi s pol icy, the San F ranci sco Bay Bas in and 
Central Valley Basin Regional Boards (2 and 5) will 
conduct an update of their basin plans. 

Phase II of the hearing will be conducted apart 
from Phases I and III, as a quasi-legislative 
hearing. In Phase II, testimony will not be sworn 
nor witnesses cross-examined. After Phase II, the 
Board expects to prepare and adopt a final salinity 
control plan and pollutant policy document. 

C. Phase III Scope of the Hearing--Consideration of 
the I~pacts of the Alternatives and Receipt of 
Other Information Needed for a Water Right Decision 

Prior to Phase III, and after adoption of a final 
salinity control plan, Board staff will prepare and 
issue for review a set of alternatives for 
implementing the objectives in the salinity control 
plan through a new water right decision. During 
Phaae III of the hearing, the Board will receiva 
evidence on the set of alternati ves and any other 
alternative (s) recommended by any party. 

Relevant evidence in Phase III will include~ (1) 
detailed hydrologic studies of the relationships 
between flow and salinity 4/; (2) reasonable:iess of 
alternatives for protecting uses of Bay-Delta 
waters: (3) protecting rights to Bay-Delta waters; 
(4) the impacts of various attainment alternatives 
that will be provided by the Board's staff before 
Phase III: (5) evidence relevant to the petition of 
the United States Bureau of Reclamation to add the 
SWP Banks P~~ping Plant as a point of diversion and 

i/ General hydrologic stildies will be received during P:Jase I. 
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rediversion and increase the diversion rate: (6) 
evidence relevant to the effects of the federal 
Central Valley Project and State Water Project on 
the Southern Delta; (7) the effects on beneficial 
uses outside the Estuary of implementing water 
quality objectives by modifying water rights; and 
(8) any other evidence that is relevant to 
reasonable attainment of water quality objectives 
contained in the salinity control plan. 

D. Final Determinations 

After the close of the Phase III hearing, the Board 
will develop and circulate a draft environmental 
impact report and may hold a hearing on the EIR. 
Thereafter, a public Board meeting will be held in 
which the Board will certify the final EIR and 
adopt a water right decision about July 1990. 

2.2 REGIO!\AL BOARD PARTICIPATION IN THE HEARING 
PROCESS 

Th~ Bay-Delta Estuary is a hydrologically continuous 
water body whose beneficial uses are subject to the 
combined effects of flow, salinity and pollutants. The 
State Board has therefore decided to receive evidence 
on the adverse impacts of pollutants on beneficial uses 
of the Bay-Delta Estuary during the first phase of the 
hearing process. Because the Regional Water Quality 
Control Boards are responsible under the Porter-:ologne 
Act to formulate, adopt, review and revise water 
quality control plans for the hydrologic basins within 
their area of jurisdiction, the State Board has invited 
the Regional Water Quality Control Boards of the San 
Francisco Bay Basin and Central Valley Basin (Regional 
Boards 2 and 5) to participate in the hearing process. 

Through their participation, the Regional Board 
representatives will assist the State Board in 
differentiating the salinity induced impacts on 
beneficial uses from those caused by pollutants and 
will present relevant water quality data. The Regional 
Boards will also update their respective basin plans 
bas e d u po n t he e v i de n ce t he y r e ce i ve d uri n g t he 
hearing. To assure uniformity of objectives and 
programs of implementation in the Regional Board basin 
plans before they are updated, the State Board will 
coordinate the activities of each Board and develop a 
pollutant policy document which will set forth State 
po:icy on regulation of pollutants in the Bay-Delta 
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Estuary. Regional Soard representatives will 
participate in reviewing co~ents on the draft 
pollutant policy doc~~ent during P~ase II, before it is 
adopted by the State Board. Subsequently, Basin Plan 
a~endments will be submitted to the State Boa~d prior 
to Phase III for review and approval. 

Plate 2, "Schematic of the State Board Bay-Delta 
Hearing Process and Regional Board Involvement" and the 
accompanying narrative, provides a detailed description 
of Regional Board cooperation. The reader is advised 
to review this schematic for a more detailed 
explanation on Regional Board participation. 

2. 3 OVERVIEW OF THE HEARING PROCESS 

T~e information that will be presented to the Board 
during this hearing process will be complex and cover 
many diverse topics. In order to receive this 
information in a manner most helpful to the Board, a 
structured hearing process has been formulated. As 
discussed above, the evidentiary hearing will be 
divided into three phases. Specific topics will be 
discussed in each phase of the hearing as noted in 
Section 3.0 (pages ) (also see Table 1, page ). 
Time slots will be set aside for the discussion of each 
topic. For example, for topics listed under Phase I, a 
different number of hearing days will be alloted for 
agricultural uses, for municipal and industrial uses, 
for wildlife, salmon fishery, etc. Organizing the 
hearing according to topic will help to assure a clear 
record and sho~uld help many of the parties to 
concentrate their efforts. However, it will require 
some parties to divide their testimony into parts 
rather than presenting it all at one time. The amount 
of time set aside for each topic will be set as soon as 
the Board knows the estimated time each party requests 
to present testimony on each topic. The time required 
for cross-examination will be roughly estimated and a 
flexible number of days will be available for each 
topic. 
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3. 0 BAY-DELTA HEARING TOP Ies & ISSUES 

The issues listed in this part are not inclusive and are not 
intended to exclude other issues relevant to the topics 
listed in this part. In particular, while we have set aside 
a topi c in Phas e I in whi ch poll utan ts will be emphasi zed, 
and in which we want most of the evidence on pollutants, we 
will not exclude relevant nonrepetitive evidence regarding 
pollutants during time slots set aside for other topics in 
Phase 1. 

Through Phase I, the Board seeks evidence that can be used 
to develop water quality objectives. For purposes of this 
hearing, "water quality objectives" include flow levels, 
salinity objectives, and pollutant objectives. 

3.1 PHASE I: TOPICS AND ISSUES--DETERMINATION OF 
REASONABLE LEVELS OF PROTECTION FOR THE BAY­
DELTA'S BENEFI CIAL USES 

TOPIC 

1. Hydrologic Conditions 

This topic covers several subjects that the Board 
will consider when developing reasonable water 
quality objectives for maintaining beneficial uses 
in the Bay-Delta Estuary. Specifically, the Board 
will hear evidence on the following: 

a. Hydrologic conditions that parties recommend 
for consideration in developing water quality 
objectives for Bay-Delta beneficial uses. 

b. The water quality conditions in the Bay-Delta 
Estuary under the present level of developr.lent 
upstream and in the Estuary. 

c. The flow and salinity in the Bay-Delta Estuary 
under natural flow conditions . .2/ 

.2/ Natural flow conditions--flow entering the Estuary under the 
present channel configuration, assuming no impairment or 
enhance~ent of flow. 
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The following issues are associated with these 
S;J~j,=cts • 

Issues 

• What are the existing water quality conditions 
in the Bay-Delta Estuary? 

• How have hydrology and salinity conditions in 
the Bay-Delta Estuary changed as a result of 
ups tream developnent? 

• What are the effects of Delta inflow and 
outflow on salinity? 

• What are the flows and salinities in the Bay­
Del t a Es t uar y under nat ur al fl ow condi tio ns? 

• S ho ul d w at er ye ar type s of i nd i vi d ua 1 maj or 
basins contributing flows to the Delta be 
considered in determining flow a.'1d salinity 
objectives for the Bay-Delta Estuary? How ca:1 
this be accomplished? 

• Should water year types be used as a measure 
for adjustment of flow and salinity objectives 
in t he Bay-Del ta Estuar y? Should a sl idi ng 
scale be used instead of the stair-step method 
used in Water Right Decision l485? 

• What period of record should the Board use in 
estimating hydrologic and salinity conditions? 
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TOPIC 

2. Uses Wi thi n t he Bay-Del ta Estuar y 

A. Agricultural Uses (Northern, Southern, Central 
a.l'ld Western Delta) 

Testimony and evidence will be received 
regarding the objectives that parties believe 
will provide reasonable protection of Delta 
agriculture. 

Issues 

• What specific water levels are needed in Delta 
channels to accommodate diversion for 
irrigation? 

• What are the short and long-term water qJality 
needs (for both irrigation and leaching) of 
significant salt sensitive crops in the 
different agricultural areas of the Delta? 
What are these crops? 

• \oJhat is the appropriate use of the results of 
the "Delta Corn Study" in determining 
agricultural water quality objectives? 

• What are the agricultural management practices 
the Board should consider when developing flo''': 
a"ld salinity objectives for the different areas 
of the Delta? 

• \t;rhat actions in addition to the establishment 
of water quality objectives should the Board or 
Regional Boards 2 and 5 consider to achieve 
reasonable levels of protection for 
agr i cuI tur al us es? 

• At what locations should water quality 
objectives be established and measured? 
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B. Muni ci pal and Ind ust ri al Uses 

Evidence will be received on the effects of 
water quality on Bay-Delta municipal and 
industrial uses of water. Evidence will also 
be received on the reasonable water quality 
objectives parties believe will ens~re 
protection of these beneficial uses. 

Iss ues 

• What are the .adverse effects of sal ini ty and 
organics on municipal and industrial uses of 
water (i ncl udi ng the f ormati on of 
tri halanethanes in the water treatment 
process)? How can these effects be lessened 
with alternative forms of water treatment? 

• What are the reasonable municipal and 
industrial water quality objectives for the 
Bay-Delta Estuary? 

• What actions in addition to the establishment 
of water quality objectives should the Board or 
Regional Boards 2 and 5 consider to achieve 
reasonable levels of protection for municipal 
and indus tri al uses? 

• At what locations should water quality 
objectives be established and measured? 

C. Hildl ife 

Evidence on the types of wildlife within the 
Bay-Delta Estuary will be received. Evidence 
will also be recei ved on the reasonable needs 
of wildl ife • 

Iss ues 

• What types of wildlife inhabit the Bay-Delta 
Estuary? 

• Are there any wildlife species other than 
migrating and resident waterfowl that the Board 
should consider as a basis for setting 
reasonable water quality objectives? 
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• What recreational, economic and other factors 
should be considered by the Board in developing 
reasonable levels of protection for wildlife? 

• What are reasonable levels of protection for 
wildlife of the Bay-Delta Estuary? 

• What are reasonable water quality objectives 
for wildlife of the Bay-Delta Estuary? 

• What actions in addition to the establishment 
of water quality objectives should the Board or 
Regional Boards 2 and 5 consider to achieve 
reasonable levels of protection for wildlife 
r esour ces? 

• At what locations should water quality 
objectives be established and measured? 

D . S t ripe d Ba s s F i s he r y 

Evidence regarding Delta flow, salinity, 
pollution, diversions and survival relationship 
of young striped bass will be received. The 
importance of other factors such as 
phytoplankton, zooplankton, and egg production 
will also be heard. Evidence will be received 
on the reasonable levels of protection to be 
provided young and adult striped bass. 

Issues 

• Ho~ do Delta flows and diversions affect the 
abundance of young striped bass? 

• What is the importance of phytoplankton, 
zooplankton, striped bass egg production and 
other factors to the abundance of young striped 
bass? 

• vihat is the relationship between the numbers of 
young striped bass and the numbers of adult 
striped bass recruited into the fishery? 

• What recreational, economic and other factors 
s ho ;.lId be consi dered by t he Boar d in de veloping 
reasonable levels of protection for the striped 
bass fishery? 
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• What are the reasonable levels of protection 
for striped bass in the Bay-Delta Estuary? 

• What are the reasonable water quality 
objectives for striped bass in the Bay-Delta 
Estuary? 

• What actions in addition to the establishment 
of water quality objectives should the Board or 
Regional Boards 2 and 5 consider to achieve 
reasonable levels of protection for striped 
bass? 

• At what locations should water quality 
objectives be established and measured? 

E. Chinook Salmon Fishery 

Evidence regarding salinity, Delta flow, 
diversions, pollutants, habitat requirements, 
and survival relationships for chinook salmon 
will be received. Evidence on the reasonable 
levels of protection to be provided young and 
migrating adult chinook salmon will be 
received. 

Issues 

• How do Delta flows and diversions affect the 
abundance of chinook salmon? 

• What is the importance of phytoplankton, 
zooplankton, chinook salmon spawning 
requirements and other factors to the abundance 
of young salmon? 

• What is the relationship between the numbers of 
young chinook salmon and the numbers of aju1t 
chinook salmon recruited into the fishery? 

• What recreational, economic and other factors 
should be considered by the Board in developing 
reasonable levels of protection for chinook 
salmon? 

• What are the reasonable levels of protection 
for chinook salmon using the Bay-Delta Estuary? 
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• What are the reasonable water quality 
objectives for chinook salmon in the Bay-Delta 
Estuary? 

• What actions in addition to the establishment 
of water quality objectives should the Board or 
Regional Boards 2 and 5 consider to achieve 
reasonable levels of protection for chinook 
salmon? 

• At what locations should water quality 
objectives be established and measured? 

F. Other Migrating and Resident Fish 

Evidence regarding the effects of flow, 
salinity, pollutants and diversions on other 
types of migrating and resident fish in the 
Bay-Delta Estuary will be received. Evidence 
on reasonable levels of protection to protect 
these species will also be received. 

Issues 

• What other migrating and resident fish of the 
Bay-Delta Estuary should be specifically 
accorded reasonable levels of protection? 

• How do Delta flows and diversions affect the 
abundance of other migrating a~d resident fish? 

• What recreational, economic and other factors 
should be considered by the Board in developing 
reasonable levels of protection for other 
migrating and resident fish of the Bay-Delta 
Estuary? 

• What are the reasonable levels of protection 
for other migrating and resident fish of the 
Bay-Delta Estuary? 

• What are the reasonable water quality 
objectives for other migrating and resident 
fish of the Bay-Delta Estuary? 

• What actions in addition to the establishment 
of water quality objectives should the Board or 
Regional Boards 2 and 5 consider to achieve 
reasonable levels of protection for othe: 
~igrating a~d resident fish? 
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• At what locations should water quality 
objectives be established and meas~red? 

TOPIC 

3. Uses Within Export Areas 

Under this topic the Board wishes to receive 
evidence regarding the State Water Project, the 
Federal Central Valley Project, reservoir 
operations, and other export uses of water. This 
topic includes uses of water in export areas, and 
estimates of future water demand. Evidence also 
will be received regarding alternative sources of 
water to meet existing and future demands. As part 
of this topic the Central Valley Project is asked 
to provide evidence regarding the effect on water 
uses of the changes it has proposed in its 
operations, including those proposed in the 
Coordinated Operations Agreement. 

The evidence provided under this topic should 
provide region-wide statistics and estimates of the 
amount of water going to various uses. The 
evidence should be sufficiently detailed to allow 
the Board to take a global perspective of the 
state's water uses in determining the reasonable 
levels of protection for all the beneficial uses of 
the waters. In accordance with the appellate court 
decision, consideration of the allocation of wate~ 
must be separated from the consideration of water 
quality standards for the Estuary. Therefore, the 
basis of water quality standards will be addressed 
in Phase I and the water allocation process will 
result from Phase III. 

A. Agricultural Uses 

What are the types and amounts of agricultural 
water use within the export areas? 

Issues 

• How much water from the Delta is needed to 
support current agricultural uses within export 
areas, taking into consideration market 
economics, water conservation measures, and 
alternative sources of supply? 
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• How much water from the Delta will be needed to 
support projected agricultural uses within 
export areas, taking into consideration market 
economics, water conservation measures, and 
alternative sources of supply? 

• What are the alternative" sources of water 
available to meet existing and future 
agricultural water demands within the export 
ar eas? 

• What is the relationship between proposed 
changes in the operation of exporters to 
agricultural areas, including the Central 
Valley Project and State Water project and 
fJture demands for exported water? 

B. Municipal and Industrial Uses 

Issues 

• What are the types and amounts of municipal a~d 
industrial water use within the export areas? 

• How much water from the Delta is needed to 
support current municipal and industrial uses 
within ex?ort areas, taking into account ma:ket 
economics, water conservation measures, and 
alternative sources of supply? 

• How much water from the Delta will be needed to 
support projected municipal and industrial uses 
within export areas, taking into account market 
economics, water conservation measures, and 
alternative sources of supply? 

• What are the alternative sources of water 
available to meet existing and future municipal 
and industrial water demands within the export 
areas? 

• What is the relationship between proposed 
changes in the operation of exporters to 
municipal and industrial areas, including the 
Central Valley Project and State Water Project 
and future demands for exported water? 

-19-



C. Other Uses 

• What are the types a,d amounts of other water 
uses within the export areas? 

• How much water from the Delta is needed to 
support current beneficial uses within export 
areas, taking into consideration market 
economics, water conservation measures, and 
alternative sources of supply? 

• How much water from the Delta will be needed to 
support other projected beneficial uses within 
export areas, taking into account market 
economics, water conservation measures, and 
alternative sources of supply? 

• vJhat are the alternative sources of water 
available to meet other existing and future 
water demands within the export areas? 

• What is the relationship between proposed 
changes in the operation of exporters for use 
other than agriculture, municipal a~d 
industrial, including the Central Valley 
Project and State Water Project and future 
demands for exported water? 

TOPIC 

4. Uses Upstream of the Bay-Delta Estuary 

Under this topic the Board wishes to receive 
evidence regarding upstream water uses, reservoir 
operations, the State Water Project, the federal 
Central valley Project, and other uses of water 
within the Bay-Delta hydrologic basin and estimates 
of future water demand. Evidence also will be 
received regarding alternative sources of water to 
meet existing and future demands. As part of this 
topic the Central Valley project is asked to 
provide evidence regarding the effect on water uses 
of the .changes it has proposed in its operations. 

The evidence provided under this topic should 
include region-wide statistics and estimates of the 
a~ount of water going to various uses.' The 
evidence should be sufficiently detailed to allow 
the Board to take a global perspective of the 
state's water uses in determining the reasonable 
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levels of protection for the Estuary. However, 
consideration of the allocation of water must be 
separated from the consideration of water quality 
standards for the Estuary and will occur during 
Phase Ill. 

A. Agricultural Issues 

1 ss ues 

• What are the types and amounts of agricultural 
water use upstream of the Bay-Delta Estuary? 

• How much water is needed to support Current 
agricultural uses upstream of the Bay-Delta 
Estuary, taking into consideration market 
economics, water conservation measures a."'ld 
alternative sources of supply? 

• How much water will be needed to support 
projected agricultural uses upstream of the 
Bay-Delta Estuary, taking into consideration 
market economics and alternative sources of 
supply? 

• Wh3t are the alternative sources of water 
available to meet existing and future 
agricultural water demands upstream of the Bay­
Delta Estuary? 

B. Municipal and Industrial 

1 ss ue s 

• What are the types and amounts of municipal and 
inC:ustrial water use upstream of the Bay-Delta 
Estuar y? 

• Ho',y much water is needed to support current 
municipal and industrial uses upstream of the 
Bay-Delta Estuary, taking into consideration 
market economics, water conservation measu:-es 
and alternative sources of supply? 

• How much water will be needed to support 
projected municipal and industrial uses 
upstream of the Bay-Delta Estuary, taking into 
consideration market econo:nics, water 
conservation measures and alternative sources 
of sup~)l y7 
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• W;,at are the alternative sources of water 
available to meet existing and future municipal 
and industrial water demands upstream of the 
Bay-Oelta Estuary? 

C. Othe rUses 

Iss ues 

• What are the types and amounts of other water 
uses upstream of the Bay-Delta Estuary? 

• How much water will be needed to support 
current beneficial uses upstream of the Bay­
Delta Estuary, taking into consideration market 
economics, water conservation measures and 
alternative sources of supply? 

• How much water will be needed to support other 
proj ected benef ici al us es ups tream of the Bay­
Delta Estuary taking into account market 
economics, water conservation measures and 
alternative sources of supply? 

• What are the alternative sources of supply 
available to meet other existing and future 
water demands upstream of the Bay-Delta 
Est uary. 

TOPIC 

5. Impacts of Freshwater Inflow on San Francisco Bay 

Evidence will be received to evaluate the impacts 
of annual and pulse freshwater inflows on the 
beneficial uses of San Francisco Bay and the 
protection of those uses. 

Iss ues 

• What ar e the var i ous benef ici al uses and ke y 
or gani sms of San Fr anci sco Bay whi ch can be 
shown to be influenced by freshwater inflows? 

• What are the relationships between the Bay's 
be:1eficial uses, including the key organisms 
inhabi ting the Bay, and freshWater inflow? 

-22-



• What are the ecological benefits of fresh~ater 
inflows for key organi sms inhabi ting San 
Francisco Bay? 

• What are the relationships between freshwater 
inflow and the abundance of key organisms 
inhabiting San Francisco Bay? 

• What recreational, economic and other factors 
should be considered in the development of 
reasonable levels of protection for the 
beneficial uses of San Francisco Bay? 

• '~hat are the reasonable levels of protection 
the Boa:d should consider for the various 
benef ici al uses of San Franci sco Bay? 

• l~hat are the water quality objectives the Board 
should consider for the various beneficial uses 
of San Fran cis co Bay? 

• At what locations should water quality 
objectives be established and measured? 

TOPIC 

6. Polluta~ts in the Bay-Delta Estuary 
(See statement under paragraph 3.0) 

Evidence on impacts of pollutants is an important 
topic during Phase I of the Bay-Delta hearing. The 
Bay-Delta Estuary is a hydrologically continuous 
water bo:3y whose beneficial uses are subject to the 
combined effects of flow, salinity and polluta~ts. 
Evidence received on this topic will be used in 
three ways. 

a. To differentiate to the extent practical the 
effects of flow and salinity on beneficial uses 
from the effects of pollutants: and 

b. To provide the Central Valley and San Francisco 
Bay Regional Water Quality Control Boards with 
a Bay-Delta wide scope of current informatio~ 
upon whi ch the y can bas e timely r evi si ons to 
their water quality control plans (basin 
plans), prior to the beginning of the Phase III 
hearing record: and 
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c. To prepare a pollutant policy docu:nent for the 
guidance of the two Regional Boards in revising 
or a..'lIending their basin plans. 

I 55 ues 

• What are the quantities, types, a~d sources 
(point and non-point) of pollutants in the Bay­
Del ta Estuar y? 

• What were the quantities and types of 
pollutants in the Bay-Delta Estuary prior to 
the observed decline of the striped bass? 

• What are the principal persistent pollutal'lts in 
the Bay-Delta Estuary? 

• What are the known links between pollutant 
loading and concentrations in the Bay-Delta 
Estuary and detrimental biological effects? 

• To what extent do pollutants currently affect 
species that are being reviewed by the Boa::d 
for establishment of reasonable levels of 
protection? Such species include striped bass, 
chinook salmon, American shad, English sole, 
Bay shrimp, and Neornysis. 

• What is known about the environmental fate of 
pollutants; Le., their distribution in the 
water column, sediment and biota (both toxicity 
and bioaccumulation)? 

• What pollutant loads can the Bay-Delta Estuary 
assimilate without causing unreasonable impacts 
on the aquatic ecosystems? How do freshwater 
inflows affect the Bay's assimilative capacity? 

• What deficiencies currently exist in the data 
base that may prohibit a complete evaluation of 
the effects of pollutants on the distribution 
and abundance of Bay-Delta biota? 

• What additional actions should the State and 
Regional Boards 2 and 5 consider to reasonably 
protect the Bay-Delta's beneficial uses from 
the effects of pollutants? 
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TOPIC 

7. Program of Implementation 

Evidence will be received on the implementation 
measures the Board should consider to achieve a 
chosen set of flow and salinity objectives for 
maintaining Bay-Delta beneficial uses. EVidence 
w ill also be recei ved on the impl ement a tion 
measures the Regional Boards and other entities 
should consider to reasonably protect the Bay-Delta 
Estuary's beneficial uses from pollutants other 
than salinity. 

The pr ogr am of imp1 ement at i on may i dent i f Y pu b1 ic 
trust values that other governmental agencies are 
responsible for maintaining. Where appropriate, 
the State Board expects responsible agencies to 
fu1fu11 their oblig3tions for the maintenance of 
such val ues • 

Iss ues 

• Wh3t types of implementation measures should be 
included in the salinity control plan for the 
Bay-Delta Estuary to achieve a chosen set of 
flo'"" and salinity objectives? 

• Wh~t implementation measures should Regional 
Water Quality Control Boards 2 and 5 consider 
to ach i eve a chos en set of obj ect i ve s tha t 
reasonab:!.y protects the beneficial uses of the 
3ay-De1ta Estuary from pollutants? 

3.2 PHASE II: TOPI CS A~D lSSUES--REV lEW OF THE DRAFT 
POLLUTANT POLICY DOCUMENT AND DRAFT WATER 
QUALITY CO~ROL PLAN FOR SALINITY IN THE 
BAY-DELTA ESTUARY 

TOPIC 

1. Draft Pollutant policy Document For the Bay-Delta 
Est uar y 

Prior to the start of the second phase of the 3ay­
Delta hearing, a draft pollutant policy document 
will have been developed and circulated to 
participating parties. This document when 
finalized will serve two purposes. It will: 
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a. Set State policy Orl regulation of pollutants in 
the Bay-Oelta Estuary. 

b. It will be used by the San Francisco Bay Basin 
and Central Valley Basin Boards in the update 
of their basin plans. 

During the second phase of the hearing, State Board 
and Regional Board members will wish to recei ve 
comments on the adequacy of the draft pollutant 
policy document prior to its finalization. 

Issues 

• Is the draft pollutant policy document 
adequate? Does the document provide adequate 
guidance to the Regional Boards to assure 
uniformity of water quality objectives and to 
provide reasonable protection of beneficial 
uses in the Bay-Oelta Estuary from pollutants? 
I f not, how should the doclLllent be changed? 

TOPIC 

2. Draft Water Quality Control Plan for Salinity in 
the Bay-Delta Estuary 

Prior to the start of the second phase of the Bay­
Delta hearing, a draft salinity control plan will 
have been developed and circulated to participating 
parties. The plan will contain three major 
elements. They are: 

a. Identification of the beneficial uses of the 
Bay-Delta Estuarine system. 

b. Flo· ... · and salinity objectives for reasonable 
levels of protection of those beneficial uses. 

c. A program of implementation for achieving those 
objecti ves. 

During the second phase of the hearing evidence 
will be recei ved by the State Board on the adequacy 
of the draft plan prior to its finalization. 
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Issues 

• Is the draft salinity control plan adeq;Jate? 
Will the draft salinity control pla!"l provide 
reasonable protection for the beneficial uses 
of the Bay-Delta Estuarine system? If not, how 
should the Plan be changed? 

3.3 PHASE III: TOPICS AND ISSUES--CONSIDERATION OF THE 
IMPACTS OF THE ATTAINMENT ALTERNATIVES AND 
RECEIPT OF OTHER INFORMATION NEEDED FOR A 
WATER RIGHT DECISION 

TOPIC 

1. Impacts of Attainment Alternatives 

Prior to the start of the third phase of the Bay­
Delta hearing and after adoption of a salinity 
control plan for the Bay-Delta, a document title~ 
"Water Right Attainment Alternatives" will be 
developed and circulated to partiCipating parties 
for review. The subject of the document will be 
t~e alternatives for implementing objectives in the 
salinity control plan through amendment of water 
right permits and licenses. Pre-l9l4 and riparian 
water rights are expected to be considered. 

PartiCipating parties will be asked to review t~is 
docu:nent and present evidence to the Board during 
the third phase of the hearing on the imi?acts that 
may be caused by implementation of the various 
alternatives identified in the document. 

Iss ues 

• What are the social, economic, environmental 0: 
other impacts that water users in the 
hydrologic basin of the Bay-Delta Estuary and 
in the regions of Water Quality Control Boards 
for Re-3i ons 2, 3, 4, 5, 6, 7, 8, and 9 may 
experience as a result of implementation of the 
salinity control plan, insofar as it can be 
i;nplemented through reasonable control of flows 
of water through the water right process? 

• What are the economic, environmental or other 
impacts that could occur within the Estuary 
urlder the various attainment alternatives. 

• Ho,,; is water used outside the Estuary for 
be:1eficial purposes? 
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• How will implementation of the water quality 
objectives for the Estuary affect the water 
quality objectives of Regions 2, 3, 4, 5, 6, 7, 
8, and 9? 

TOPIC 

2. Other Information Needed for a Water Right Decision 

Other information may be needed for the Board to 
complete a water right decision. This topic will 
not be fully defined until all information needs 
are known. Currently, the Board expects to need 
information on the following: (1) the number of 
water right holders within the hydrologic basin of 
the Bay-Delta system; (2) the amounts and uses of 
water under right; (3) certain petitions of the 
U.S. Bureau of Rec1a~ation to add a point of 
diversion in the Delta; and (4) certain operational 
information of the State Water project and Central 
Valley Project. Issues related to this topic are 
as follows: 

Iss ues 

• To what extent should the Board take measures 
to implement regional basin plan a~endments? 

• What is the tabulation of diverters wit!1in the 
hydrologic basin of the Bay-Delta under the 
jurisdiction of the Board? (Tabulation 
includes number of diverters, amounts and 
seasons of water di vert ed, and use of the 
water) • 

• What terms and conditions should be placed on 
water right permits and licenses for protection 
of the Sout her n Del ta benef ici a1 us es • 

• What are the operational problems that have 
been experienced in complying with the 
standards contained in Water Right Decision 
1485 ? 

• Should the peti tion of the USBR to add the SWP 
Banks pumping plant as a point of diversion and 
rediversion and increase the rate of diversion 
from the Delta be approved? 
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4.0 PROCEDURES FOR THE BAY-DELTA HEARING 

The 1986 Bay-Delta hearing will be conducted in three 
phases. Phases I and III will be conducted under the 
procedures for an adjudicative water right hearing. Phase 
II of the hearing will be conducted as a quasi-legislative 
hearing to receive comments on a draft pollutant policy 
document and a draft salinity control plan. After Phase I, 
the hearing will be continued and the record will remain 
open between Phase I and Phase III for purposes of a water 
right decision. 

For a detailed description of the Board's adjudicative water 
right hearing procedures please refer to a Board document 
titled "The Nuts and Bolts of Water Right Hearings--Process 
and Procedures", January 1985. This document can be 
obtained bj contacting the Division of Water Rights at 
(916) 322-4503. 

4. 1 TESTIMONY 

S~rprise testimony has no place in this hearing. To 
that end, advance identification of witnesses intending 
to testify in Phases I and III of the hearing is 
required. Parties wishing to offer testimony in the 
hearing will be asked to estimate the amount of time 
they require for presentation of testimony on each 
topic area upon which they wish to present evidence 
during Phase 1. The Board will compile the na,lIes and 
addresses of all the q~alified parties to this 
proceeding. Addition of witnesses during the course of 
the hearing must be justified and is at the discretion 
of the hearing officer. 

Due to the number of witnesses expected to appear 
during Phases I and III, and also due to the a'Tlount of 
technicz:: testimor.y expected in these phases, witnesses 
will be required to submit a substantial number of 
copies of a summary in outline form of their testimony 
sixty days in advance of the date the testimony is 
sched~led to be presented. Acceptance of testimony 
outside the scope of the written summary must be 
justified and will be at the discretion of the hearing 
officer. 

The dates for hearing testimony on each topic will be 
schedu:ed in advance, together with the order of 
prese~tation of witnesses and the time estimated for 
each witness. 
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4.2 EX!H3ITS 

Introduction of surprise exhibits has no place in this 
hearing (Phases I and III). Exhibits that will be used 
to support or illustrate a point will be required to be 
submitted in advance to the Board. An exhibit being 
offered in evidence should be substantiated by 
t es timony unl ess it is a well- known, re cogni zed, and 
reliable publication of a governmental agency or is 
stipulated to by all parties. Generally the Board will 
exclude exhibits which rely on data or technical 
documents that are not publicly available or accessible 
unless the dat a or documents are made publ ic and 
admitted as exhibits. All parties that intend to use 
data not presently publicly available must take steps 
to make the data accessible to the public. 

Each party offering exhibits in Phase I or Phase III 
shall submit to the Board a substantial number of 
copies of the exhibits and an index of the exhibits 
sixty days in advance of the first date when the 
exhibit may be used or referenced during the hearing. 
The source of the exhibit and cost of reproduction 
should be identified for each lodged exhibit. This 
will enable interested parties to order their own copy 
if desired. Originators of exhibits must furnish a 
copy of the exhibit within ten days of receipt of a 
request. The Board will also lodge copies of the 
e xhi bi ts and inde xes in places in addi tion to 
Sacramento. For those parties not conveniently located 
to a lodgin-; location, the Board will maintain a 
limited number of copies for lending. Mailing costs 
for the loaned exhibits will be borne bi those 
requesting them. Remaining copies of exhibits will be 
for the use of the Board and its staff. 

Each party offering exhibits in Phase I and Phase III 
will mail the index of their exhibits to each of the 
qual if ied part i es • Per sons wi shi ng to have the i r own 
copies of exhibits may make arrangements with the 
producers of the exhibits. A producer of an exhibit 
must make t!1e exhibit available at the cost of copying 
if requested. 

Exhibits for Phase II of the hearing shall be submitted 
on the date of the hearing or within any comment period 
thereafter. 
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4.3 CONDUCT OF THE HEARING 

Phases I and III of the hearing will be conducted in 
accordance with the Board's rules and regulations for 
water right hearings. Elements of Phases I and III of 
the hearing will include opening statements, direct 
testimony, cross-examination, redirect and recross 
examination if necessary, rebuttal and closing 
arguments or briefs. 

Phase II of the hearing will be conducted as a quasi­
legislative hearing on the draft salinity control plan 
and pollutant policy document. Relevant evidence will 
be received. Participants will not be sworn. There 
will be no right to cross-examine witnesses. 

At specific predetermined times throughout the hearing, 
persons who wish to make nonevidentiary policy or 
position statements will be allowed to do so without 
being sworn and cross-examined. Policy statements will 
b~ used in the same manner as opening or closing 
statements or arguments. It should be clearly 
understood they do not constitute evidence. Policy 
state~ents include the policy views and position of the 
speaker, non-expert analysis of previously presented 
evidence, and argument concerning the contents of 
environmental documents. 

5.0 EX PARTE COr-rrJNICATIOt\S 

When appropriate during the hearing process, parties and 
interested persons shall avoid ex parte communications with 
members of the Board regarding the hearing issues. In its 
usual sense, ex parte means that one party is heard by the 
Board or a Boa:d member on an issue that will be decided as 
a result of the hearing in the absence of other parties and 
without notice to them. 
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6 . () PART I ES 

The Board will consider admitting new parties to the hearing 
at any stage. Generally, a new party will not be allowed to 
present evidence on a topic that already has been completed 
or cross-examine on topics for which cross-examination has 
been concluded except in extraordinary circumstances. 
Parties will include the following: 

1. Water right holders in the Bay-Delta hydrologic basin; 
and 

2. Interested parties. 

7.0 CONTACT PERSONS FOR THE BAY-DELTA HEARING PROCESS 

The followi~g State Board personnel have been assigned to 
develop and coordinate the Bay-Delta hearing activities. 
You a:e encouraged to call these individuals for any 
ques tions you mi ght have concer nin g t he he aring process. 

HEARI~G MANAGEMENT ACTIVITIES 

David Beringer 
Progr am t<1anager 

Bay-Delta Program 
(916) 322-9870 

LEGAL ACTIVITIES 

Bar ba r aLe i dig h 
Senior Staff Counsel 

(916) 324-5757 

COORDINA~IO~ AND DEVELOPMENT ACTIVITIES 

Leo Winternitz 
Senior Environmental Specialist 

(916) 324-5751 
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