California
Fair Political
Practices Commission

August 24, 1988

Paul La Bonte
3179 Flanagan Drive
Simi Valley, CA 93063

Re: Your Public Records Act
Request; Our File G-88-330

Dear Mr. La Bonte:

Your request for documents, made pursuant to the California
Public Records Act, was received yesterday. We have conducted
a search for documents of the type which you describe and have
found none. The only written correspondence received by this
office on the subject of a Simi Valley newsletter is the letter
from your attorney, Ms. Jennifer Shaw, to which you have made
reference.

If you have gquestions regarding this letter, I may be
reached at (916) 322-5901.

Sincerely,

Diane M. Griffiths

Gene%a;)Counsel
e & ST S~

By: Robert E. Leidigh
Counsel, Legal Divisign
e

REL:1d:LaBonte

428 ] Street, Suite 800 ® P.O. Box 807 Sacramento CA 95804-0807 ® (916)322-5660
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3179 Flanagan Drive
Simi vValley, CA 93063
August 18, 1988

Mg. Jeanne Pritchard

Chief, Technical Assistance and
Analysis Division

Fair Political Practices Commission

P, O. Box 807

Sacramento, CA 95804-0807

RE: Reqguest for Documents

Dear Ms. Pritchard:

In a recent letter to my attorney, Jennifer Shaw, vou
mentioned that when a person requests advice under the
Political Reform Act, and related laws, policies and
regulations, the recuest letter and the FPPC's response are
public records which may be disclosed to the public upon
receipt of a proper regquest for disclosure.

A controversy has arisen in the City of Simi Valley,
concerning the publication of a newsletter by the City, at
public expense, which the City Council states just
"coincidentally" relates to the topic of an initiative measure
on the November 8, 1988 ballot in the City. The topic is local
traffic congestion. I am one of the proponents of the ballot
initiative.

Please consider this letter a reguest, under the
California Public Records Act, for copies of any correspondence
to the FPPC from the City Attorney, City Manager, City Clerk,
City Council Members, of Simi Valley, or any other staff member
from the City of Simi Valley, or any law firm they may have
retained, requesting information or advice concerning the
publication of any newsletters. Similarly, please consider
this letter a request, under the act, for any response by the
FPPC or its staff, to such City of Simi Valley officials’
regquests.
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Pilease note that there may be no such requests or
responses. The City could easily be relving on the FPPC'g
general advice letters and ruling concerning newsletters,

Within the next few davs, I will be filing a complaint
with the FPPC concerning the newsletter. As a result, I would
appreciate an expedited search for the advice and information
requests described in this letter. If you determine that there
are, or are not, any such recuests and replies, would you
kindly telephone me at (805) 494-2615 to give me the
preliminary results of your search.

Sincerely,

iﬁ%ﬁ@?ézégfkig?{

Paul La Bonte
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/0, b 15 § 78; SECURITIES EXC} g Ch. 23

Sec.
78cc.  Validity of contracts—Continued
(e) Validity of loans, extension ¢ creation of
liens; actual knowledge of
78dd.  Foreign securities exchanges,
78dd~1. Foreign corrupt practices by issuers.
(a) Prohibited practices.
(b) Definition.
78dd~2. Foreign corrupt practices by domestic concerns.
(a) Prohibited practices.
(b) Penalties.
(e) Civil action by Attorney General to prevent viclations,
(d) Definitions.
T8ee.  Transaction fees.
T8ff, Penalties.
(ay Willful violations: false and misleading statements,
(b) Failure to file information, documents, or reports,
(¢) Vielations by issuers, officers, directors, stockholders,
employees, or agents of issuers.
T8gg.  Separability of provisions.
78hh.  Effective date.
78hh~1. Effective date of certain sections.
78ii, 78jj. Omitted.
78kk.  Authorization of appropriations.

Ch. 2B

grfective date, s

Rules and reguld

Bhort sales by d
title.

securlties Regu

Complalnt, see §

General regulaio
Securlties At
Securlties Ei

§ 78j. Manipulative and deceptive devices

It shall be unlawful for any person, directly or indirectly, by the
use of any means or instrumentality of interstate commerce or of the
mails, or of any facility of any national securities exchange-—

(a) To effect a short sale, or to use or employ any stop-loss order
in connection with the purchase or sale, of any security registered
on a national securities exchange, in contravention of such rules and
regulations as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors.

(b) To use or employ, in connection with the purchase or sale of
any security registered on a national securities exchange or any se-
curity not so registered, any manipulative or deceptive device or con-

XXVIIL, SUMN
XXIX. EVID

XXX. JUBI
trivance in contravention of such rules and regulations as the Com- XXXI D
mission may prescribe as necessary or appropriate in the publie in- XXX, u

XXX1II. PERS

terest or for the protection of investors. AXXIV. REVY

June 6, 1934, c. 404, Title I, § 10, 48 Stat. 891,

Historical Note ity 180

) Abstemient of &

Transter of Functlons. For transfer of sion, see Reorg.Plan No. 13 of 195, §§ 1 a ally

the functlons of the Securities and Ex- 2, eff. May 24, 1850, 15 F.R. 3175, 64 $tat. Law govern

change Comission, with certain excep- 1265, set out uander sectlon 75d of thly th A ‘_ .
tlons, to the chalrman of anch mmmia.  sin o
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Bacurities Act of 1633, mee ;7 CFit 230,100 ot seq.
Securlties Exchange Act uf 1634, see 17 CER 240.0-1 et seq.
Tuformation, requests, 2te., see 1T CFR 20046 et ey,

Notes of Decisions

Genesnily |
Amendiment
spectus 3
False, limcourste, or mlslosding interma-
tion 2

fnjunciion &

#r suiplementalion of pro-

L tienaraily

A prospecias reialing ta
fiasl coutain, with apecified L3 S8 THNTAS
sl ntarniation o uialned ia registrats.a
statemen: W in turn. reglstracion
statement must contaln certain tnfuria-
tion, incivding uses af ProCwedn, ew sted
net pruceeds. price sl WhIch securily wiil
e Gffered to putilc gnd any vartistion

. sevurity

therefrori apd ail o fsxions ar ifin-
CONBIN LIl re godepwriters Yinwtly or
imdire .y Bevurities  ang Frchange

Commssion v, Manor Nurang Craters
foe, CANY IS 438 Foa Lo

2. False limccurate, or ritsleading 'nfor.

mmtion
oo Ao proviaan  of iy wectian
That Tumpeclil relsllog 1 oa ke g
certatn inforast. ., s
TOUUIRRY sl Infuristion he
[RETS S Piwcefore o por Je i
WRET TeqLiPei ot 4 10fur atn 4
'8 OALBIEEA Y [aise or omodiead: g

Lies aid Kaciaoge (u Viswienm v. Manar

Nuraluy leuters. Ine . C.AN Y T 4w

A Yoo bty whith ihae

b (RS I Pl TP PENE PSRV

Livery fosoctim TTe

o [ 2 F T

EER x e SIS
Taow TEsooare ot

Ve rele ! xubisoanoy

which il oty gt

Biovki cdlera el .

§ 77k.

ment

wheg prepaning documeniy which will e

relied upon (i reareetios with sale of we.
CuFilve. Securliies and Fxcuange Ongg.
mlakivn v. Nativesl Stpdent ,\hr‘u»gl;‘

Corp., D.C.D.C.1975, 402 ¥.Bupp. 611,

4. Amendment or
prospecius

supplementstioy <t

Deciaions uf Covimisaon holding tng
registratlon  statement npeed Dot g
smended to reflect postelfective devalap.
neat Neverthelees recognise that Prospes.
tus must be ded or suppk tad ia
sOme msoner o reflect such changm,
Securitles ang Exchange Commisilon v,
Menor Nursing Ceaters, Iac., C.ANY.
1872 458 F.2d 1002,

Assuming that prospectus reisting to
vubte stock ntlering spake vnly as of
the effectlve date of registration state
ment and that praspeciys reatslned ne
fxlse or mislerding statemeits Az of ef-
feclive date. carparaiigs and its prloci.
bBls were sivvertheieas under & duty to
amend or syfgdement prasyuesctus to re-
fiet pusteffective develonmenis, and thetr
falture ta do e upersted ta etrip pro-
spectus of complisnoe with (his section
#1d uperated 14 vialate pruspectun-deliv-
EF, o FeqUIrcmicnd of seeticn TTe(si (7 of
s 1itle, 14,

4. injunection

inelul was eniitien Lo prelimmioary
LR R R S I LE URTAY TTRP TR aud ath-
SES LT enRuRE in acta snd prartices
vivlating this mclayaer snd Becurities
T el eeqg. uf 1his

caralion’s plack, whets
W wteh oo pd
ST e sshielispier
Fhd By sl Lo avu widbaeod o piee

fosPupTesrsiations and
THaRtaeinen e, Sz gua KachiGRE
Vemniissivn s North  Ax Finame Cu.
PO Arie g 21y 3 Rippe T,

stork 1

Civil linbilities on sccount of false registration state-

Persone Posacanlug canee af action; persons llable

Va) In case any

Lart of the registration stateinent, when such

part became effective, contained an untrue statement of g material
1%6

E
&

i state a material fact required 10 pe sialed Lnerviu
M“z:::;e c:otomake the statements therein not misleading, any
ol lwce,wquirimx such security (unless it is proved that at the nm'e
w:h acquigition he knew of such untruth or amu'smc.m). may, ei-
::1“ law or in equity, in any court of competent jurisdiction, sue—

(1) every person who signed the registration statement;

(2) every person who was a director of. {ar peraon pef"formé
ing similar functiona) or partner in.the issuer at t?\e time ot
the filing of the part of the registration stutement with respec
to which his liability is asseried:

{3) every person who, with his consent, 13 named' in t@c reg-
istration statement as being or about to become a director, per-
son performing similar functions, or partaer;

{4} every scceuntsnt, engineer, or appraiser, or any person
wnose profession gives authority tc a autemeqt made by him,
who has with his consent been named 8s having prepared‘or
eertified any part of the registration stat.ement.'or a8 havnr?g
prepared or certified any report or valuatxon_whlch is used in
connection with the rogistration statement, with respect to 'the
statement in such registration stutement, xteport, or valuation,
which purports to have been prepared or certified by him

18) every underwriter with respect to such security,

If such person acguired the security after the igsuer has made g.en»
erally available to ita security holders an 'ear’mng statement ;mgr:
ing & period of at least twelve months beginning after the effective
date of Lthe registration statement, then the right of recovery under
this subsection shall be vonditioned an proof that auc}f person ac-
quired the security relving upon such untrue statement in the regis-
tration statement or relying ujpon the registration statement am‘j not
knowing of such omission, but such relianve may be established
without pruul of the reading of the registration statement by such
person.

I'ereons cxemt from abkility apon nroa? of lasces
ithstanding the nrovisions of suhaection 1a) of this sec
san, other than tue istuer, 3hall Lbe lable as provided
therein who whall sustain thy burden of proof- -

(1} that before the effective date of the part of the registra-
tion statement with respect to which his liabiuty is asseried
(A) he had resigned from cr hed taken such teps as are per-
mitted by law to resign from, or ceased or refusad 1o act :n,- ev-
ery office, capacity, or relationship in which he weas described
in the registration staterieut as acling or agreein; t'.' act..afnd
(B) he had advised tie Commizsion wnd the istucr in wriling
that he had taken such aciicn aud that ke wouw'd not be resfon-
gible for such part of the registiration statemeni: or

187




15 §771

(2} of subsection (a) of said se ‘tion), by the use of auy mear
or instruments of transportation or communication in interstair
commerce or of the mails, by mears of a prospectus or oral
communication, which includes an untrue statement of a mats
rial fact or omits to state a material fact necessary in erder to
make the statements. in the light of the circumstances under
which they were made, not misleading (ithe purchaser nit know-
ing of guch untruth or omisgsion), and who sha!! not susiain the
burden of proof that he did not know, and in the exercise of
reasenabic care could not have known, of such untruih or amis-
siorn,

SECURITIES Ch, ;A

shall be liable to the person purchasing such security from him, who
may sue either at law or in equity in auy court of competent juris-
diction, to recover the consideration paid for such security with in-
terest thereon, less the amount of any income received therean., upon
the tender of suck security, or for damages if he ho longer owns the
security.

May 27. 1983, c. 38, Title I. § 12, 4% Stat, R4, Aug. 10, 11564, ¢, 667
Title I, § 9. 68 Stat. 636,
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il fiabilities arising in connection with prospectuses

and communieations

Any perzon who-—

(1) offers ur aeils a accurily in violation of section 77¢ of

this title

or

(2} of aelle

[

aecurity (whether nr not exempted by
cction 77¢ of this title, other than paragraph
210




SICDETRE TENOTY POnCien,

Beegvitles Pot of 1683, see 17 CFI 230,100 ot Bog,
Becurltief Bxchange Act of 1934, xee 1 OFR 240.0~1 et neq.
infarmationd requests, ete., xee 17 CFR 200 54 et meq.

Notes of Decisions

Geneyally 1

Amendment ur ruprlementatlion of preo-
spectus 3

Faler, Inacourate, or mivlading Intierme.
tlon 2

Injuuctlon 3

1. Generally

A prospectus relsting to a socyrity
wmust contaln, with sperified pxrapilons,
all Information contalped in rogistratinn
statement,  and, n  arp, reglatration
statement must contaln ceptaln Informa.
ton, Inctuding use of provesds, estlmated
net proceeds, price at whirh wreurity will
b offersd to puble a= *Istion
therefrom, snd atl cop oG diwe
vinots gt to underwrizers rectly ar
ladireetly, Heruritles  and Frchange
Comm!ssion v. Manor Nursing Centers,
Ine, CLANYI02 428 F.og 100,

2. False, inmccurste, oy misleading ntar-
mistion

Impliclt In provislun  «of thin «ection
tha!  prospeciug relating
contaln eortaln infurniae
torhat weh infarms
thevefure & liripscing daes et
meel requlreliant 17 1nfy en disclonad
Is materiaily false or w K. Seonri-
ties and Exchange Commlssion v. Manor
Nureing Centers, Inv, A N.Y 970 45%
Pa 1080,

A praspectus fahle ti vormply wiih this
sectinn and,
Tivery vosjulre
T othis (Ule, goven
sane infarmiktion as
nent I information b

ar o g Trevhd iy
firth

T ¢
[RIEEN TR SN )

Lowyirs #re oot freo
rosimirelal  snhatapes  of
T
toltters wnd bha dgvestiag

§ 77k.

wid ahehinets

ment

when prepsring documents whish Wl by
reled unon in chanecting with sale ot w.
CHPIEPS, Securltiss and Exchange QWR:
miskion v, Natigpal &tudent Map
Corp., D.CD.C.I75, 400 F.Bupp. g1,

keting

% Amendment or supplementationy 3
Praspectus

Decisions af Commizslon holding thist
registration statement  need not  he
amiended to reflect poste’fective develap.
ment nevertheless recognize that Prospae.
tus most he amended ar supplemented in
some manner o reflect spch chatges,
Securitles and Exchange Commlsalon ¥,
Manar Nurslng Centers, Ine, CARY.
INT2, 488 F.2d 1080,

Arsuming that prospectus reiating o
public stock offering apoke nnly 8 of
the effectlve date af registration state.
ment and that prospertys cantalned as
false or misleading statoments as of ef-
fectlve date, corpnratjon and {8 prinei-
nala were navertheless ufider & dlity to
smend or supplement PTospectys to re
et posteffective developments, and thelr
fatlure ta dn an operatad to sirip pro-
spectns of compliance with thiy soction
and operated to violate prospectus-deliy-
€Ty requirament of sectivn Treih) (%) of
this title. 14,

4+ Injunction

Commisxion waa entitied fo preliminary
lzinection 15 enjola corperation and oth-
ers frogi enganing in pots and practlces
vlolating thic sunchapter and Securities
Exehgnge Act, section T8a np sey. of this
tle, 0 xale of evppuration' s stovk, where
oroRpecty In wate of stock did oot
st ragi ents of  this  subchapten
#ldipvastiors b been indieed te pure
vhase stovk Ly inisrepresentatings and
Misetatements,  Seenrltips and Kxchange
Cemptsston v. Norrh An, Finance G,
FUiLAriy iem 21y ¥ 8upyp. te.

Civil liabilities on account of false registration state-

Persons possessing couse of actiony persons Hable

ta) In case any po

't of the registration statement, when such

art heeame effective, containad an vutrue statement of g material
P
188
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scessary to make the statements therein not misleading, any

e B n acquiring such security (unleas it is proved that at the time

mch acquisition he knew of such untruth or ({mifxs‘iic.m*). Tn:\; :—-
saer at law or in equity, in any court of competent jurisdiction,

(1) every person who signed the registration statement;

(2) every person who was a director uf‘ {or peraon periorm-
ing similar functicns) or pariner in't,!m igsuer at tl:xe time oi
the filing of the part of the registration stautement with respec
to which his liability is asserted;

(3) every person who, with his consent, is named. in the reg-
istration statement as being or about to become a director, per-
gon periorming similar funections, or partner;

(4) every accountant, engineer, or appraiser, or any pers_on
whose profession gives authority tc a ata:emeqt made by bim,
who has with his consent been named as having pmpared'or
certified any part of the registration statemmxtnor as havn}g
prepared or certified any report or valuation.wh}ch is used in
connection with the registration statement, with respect to .the
statement in such registration statement, report, or valuation,
which purports to have heen prepared or certified by him ;

{8) every underwriter with respeci to such security,

if such person acguired the security after the igsuer has made gen-
erally available to ita security holders an earning s?atement‘ cover-
ing a period of at least twelve months beginning after the effective
date 5f the registration statement, then the right of recovery under
this subsection shall be conditioned on proof that suc}} person ac-
quired the security relying upon such untrue statement in the regis-
tration statement or relying upon the registiration statement anfl not
knowing of such omission, but such reliance may be established
without proof of the reading of the registration sistement by such
person,

Pernons cxempt from Hability upon proaf of (ssges

(b) Notwithstanding the provisions of suhaection (a) of this sec-
tion no person, other than the issuer, shall be liable as provided
therein who shall sustain the burden of proof--

(1) that before the effective date of the part of the registra-
tion statement with respect te which his labiiity is asserted
(A) he had resigned from or had taken such nteps as are per-
mitted by law to resign from, or censed or refused o act in, ev-
ery office, capacity, or relstionship in which hu. was described
in the registration staterment as acting or 2greeiny t..x wt,.f-nd
(B) ke had edvised ithe Commizsion pnd the issucr fo writing
ihat ke had taken sush action and that he wouid not be reapan.
sible for such part of the ragisiraiion stalement; or
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LIVHTIR OV GGEOCY policive,

Securities ot of 1A, ree 17 CF it 230,100 ot Beq,
fecuritief Bxchange Act of 1934, see 17 CFR 240.0-1 et seyy,

informatly

£ roquests, efe., see iT CFR 9050 ot seq,

MNotes of Decisions

Gonernlly 3

Amendment or wupblementatton of pre-
spectus 3

Falue, inscournte, or mislonding tnterma.
tion 2

Injunction %

L feneralty

A prospectus  relstig tn a security
must caustaln, with wpecified sxeeptlions,
all Inforrintlon contalned in reglstratjon
statement, and, tn  torn, rogistration
statement muet contaln ceptaln informa-
thon, fncluding use of proveeds estiniated
net procesds, priew at which warity will
bhe oftered to publle gnd any varlstion
therefrom, wnd il commissions ar 1His-
counts paly 1o gndorwrizers directly or
ladirectiy, Sseuritles  and Exehange
Commisslon v, Manor Nu sing  Centers,
Tne, CLANYIN, 438 F.od 1080,

2. Falee lnaccurate, or nisleading Infor-
mation

Implictt Iu provision of this wecting
thal prowpectus relating tn s secnrite
ventain eartain Infores iR peauives
Torkat wued information he true and
“n L0 therefuls B [rospectus docs nnt
weed requlrenent 1f Infordiantion disclogne
is materially falie or misiea K. Secpris
ties and Exchange Cotimission v, Manar
MNursing Centers, Inc., C.AN.Y 1677 458
EANLETE W

A prospeernys falte 1o catliply with this
weettan gntl, VICIRLeR praspectar de-
Beery  regulpy at of sactiog TTeon: 19§
“fothis title, ecen thaogh 1 xets fuprh
A e dnfors " 8 g miate

GntM inacenTEie o oin

%

Lawyers are ot feen 1y
conanerelal  subistapce  of g
could stviaudy e rslemli
viderds  and rne fraesting

§ 77k,

ment

when preparing dotuments whieh W by
retied enen ln connection with sale 4 ~
enritien,  Securities apg Exehange Crm.
mission v, Natinna| Ftudent A!nrke{:;m
Corp., D.C.D.CIa78, 402 F.8opp. a1,

i A or  suppl

atlon e
prospestun

Deciglons ot Commigslon holding ¢ngt
reglatration  statement need  not  py
amended tu reflect posteffective develop.
ment nevertheless recngnlee that Prospee-
tum must be amended qr supplemented fn
BOMR menner to reflect sinh changes,
Becurities snd Exchangs Commlssion v,
Manar Nurming Centers, Ine., C.ANY,
IGT2, 458 F .24 1080,

Assuming that prospectns reiating o
public stock offering spoke only az of
the effective date of registratinn state-
ment and that frospectus contained ne
false or misleading statements ag of ef-
fective date, vorparation and its prinet
pals were neverthelpag under & duty to
smend ur supplement prospectus to re-
Tiect posteffective developments, and thelr
tailure ta do mo operated 1o #trip pro-
spectus of compllance with this section
snd operated tn violate pruspectus-deliv-
€Ty requirament of section Tre o4 of
this title. 1.

4. Injunetion

Commisxion was entltied to prelimisary
fnjinetton 1o enjoin corparatinn gnd ath-
ers frowm engssing In acts aud praetices
vilating thix subehaprar and SBecur|ties
Exchange Act, vectinn TRy er sy, of thiz
itk In sale of corparagion’s stack, where
prospects gaed {nosa stuck dld net
et regulredents o thls wuhrehspler,
wind dpvisiors Gad Uesp indueed th par
chase stack by isrepreventatiuas  and
misntatements.  Recnrlties gnd Kxchange
Cemmissbin v, Nurth Am. Fluenve {04
B ATz 670, 218 F Rupp. (7.

Civil liabilities on account of false registration state-

Fersons poseesslug cnuse of metton| persona Hable

iR} In case a
part became effe

part of the registrativn statement, when such
ctive, contained an untrue statement of 5 material
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tact o Qmme{fawr:;::e til;n:;;t:;;;nm i”n:f"rez‘n not misleading, any
ol necesfzsi;b;r;ng such security (unless it is proved that gt the titr{e
m:hasgquisition he knew of such untruth or o.mi:.asi‘c?n*)‘ may, ei-
iher at law or in equity, in any court of competent jurisdiction, sue—

(1) every person who signed-the registration staztement;

(2) every person who was a director 05 Jor peraon pe‘rforrm
ing similar funetions) or pariner in the issuer at ﬂ"xe time of
the filing of the part of the regisiration sthtement with respect
to which his liability is asserted;

(3) every person who, with his consent, is named. in the reg-
istration atatement as being or about to become a2 director, per-
son performing similar functions, or partner;

(4) every acccuntsnt, engineer, or appraiser, or z;;ny pergor
whose profession gives authority to a ﬁtatemen.t made by kim,
who has with his consent been named as having prepared‘or
certified any part of the registration stat‘ement'pr as havmg
prepared or certified any report or valuatmn.whxch is used in
econpection with the registration statenient, with respect to _the
statement in such registration siatement, report, or. valuation,
which purports to have been prepared or certified by him:

(B} every underwriter with respect to such security.

I such person acquired the security after the if;suer has made gen-
erally available to its security holdera an ear.nmg statement covfap
ing a period of at least twelve months beginning after the effective
date of the registration statement, then the right of recovery under
this subsection shall be conditioned on proof that such person ac-
quired the security relying upon such untrue statement in the regis-
tration statement or relying upon the registration stutement anfi not
knewing of such omission, but such reliance may he established
without proof of the reading of the rogistration siatement by such
person,

Persomn exempt from Pabliity gapon proof of lesees

(b} Notwithstanding the provisiena of suhaection (a) of this sec-
tion no person, other than the issuer, shall be liable as provided
therein who shall sustain the burden of proof---

(1) that before the effactive date of the part _of the registra-
tion statement with respect to which his lisbiiity is msserted
(A) he had resigned from or had taken asuch steps an are per-
mitted by law to resign frem, or cessed or refuszed io net in, ev-
ery office, capseily, or relstionship in which hﬂ‘ was described
in the registration statement as acling or ggrgexr;‘v t,f: act,.a'nd
(B) he had advised ihe Commizs snd the lasusr in writing
that he had taken guch aciicn and that be would not be respon.

gible for guch part of the registrstion statemeni; or
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Civil Nabllitles arising in counectlion with prospeciuses

and communications

Any person who—

1) o'fers or aells a
this title, or

(2) offera or zelly a

the proviziona of oe

-

agenypils in vislation of section T7¢ of

secarity (whether or not exempted by
on 77¢ of this title, other than paragraph
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15 §77 SECURITIES Ch. A
P2y of subsection (&) of said sevtion), by the use of auy means
or imstruments of transportation or vommunication in interstate
conmmeree or of the mals, by nwars of a prospectus or oral
communtcation, which inchudes an untrue statement of a mate-
rial fact or nmits to state a material fact necessary in orler to

ke the statements, in the light of the ¢ircumstances under
which they were rade, not misleading (the purchasar not know-
ing of »uch untruth or omission), nnd whao shall not sustain the
hurden of proof thut he did not know, and in the exercise of
renzonanie cnre could rot have kpowa, of such untruth or omis-
sien,

ghall be liable to the person purchasing such security from him, who
may sue either at law or in equity in any court of competent juris-
diction, to recover the congideration paid for such security with in-
terest thereon, less the anount of any income received thereon, upon
the tender of such security, or for damages if he vo longer owns the
soeurity.

May 27, 1933, e 38, Title 1, § 12, 4% Stat. %4, Auy, 16, 1854, ¢ 667,
Title I, § 4, 68 Stat, 636,
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I at 273 (emphasis added).

See also Lorber oo Boebe, 107 F Supp. 279,
286 (S.D.N.Y.1975) ("[A] plaintiff, in erder
to have a vaiid § 11 cuuse of action, rnst
plead and prove that his stock was jssued
pursuant  to the particalar  registration
statement alleged to be defective.™y;, Uni-
carn Ficld, Ine. v. Canaen Group, Inc., 60
FED. 217, 226 (S.DN.Y.19W). This Court
eaneurs fully with Judge Friendly's conela-
sions.  If plaintiff i to state a eanse of
setion under seetion 11, he must allege that
he purchased new stock. Alleging or prov-
ing that the siock, purchased in the open
narket, might have heen issucd pursuant to

the registration stiboement dees nol mecet
s requircrrent. See Lerber v Beclwe, s
perig, S0T FSapg b 287 (U s nsalfieient
that stock ‘wight’ i boen fssied jasus
ant to a defective statcment”n Fae s
reason alone, the seetion 11 clinor nist be
Even apart feom thrs, plaintiff

dismissed.
can enly sta'e a cause of action under sce-
tica 11 against cortidn defendants,

L Officers and Dircetors.

{7 It s undisputed that Meporeox's dis
recters bear potentmd weetion 11 Hability
whether or not they signed the regstration
stidemeat. Bt the siome docs ot haid
trae of officers.  Scetinn 6{a) of the 190
Acy, 15 US.C§ 77, requires thut au
suer's priveipal exceuative officer, s prines
of freer,

pal  finanenal and its peinepa
secounting of fieer sz g remistration side-
ment. Menn

ity officers

wrex eontesds that onfyv Twaof
niot ditectors
signed the registration shdenest. Memos
randune of Potuts ind Asthoritied in Sije
WS bl Oee 1

Wnder sectbing 1l

who were ilzo

part of Motien to Diem
Dircet habsiny

TuTEL
fmitcd Lo these twe of Deers and o e
! The san
Le bobl lable v
Gup
Fotupin
i hakiiy

elors Gl fwers cannaot
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sectiow Y Sec i e
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signators of (he rogistrution staten

NSErep, 6

roclers or partners of the
samed as preparing or cortfviggr W partien

rounderyreits

of the registe Lrtement

ers with respest to the isee 7t
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{31 Plaintiff asserts that he can state &
scetion H elaim against the ronsigning offi-
cers under a section 15 “controlling person”
theory,  As will be discussed below, plain-
Ul has not adequately alleged any Section
15 claim. But even if he had, Section 15
does not make control persons directly lia-
Ide under section 11.

Relying on In re Caesars Palace Securi-
ties Litigation, 360 F.Supp. 366, 334 (S.D.
N.Y. 1973), plaintiff also suggests that the
norsigring officers can be held liable under
section 11 fer aiding and abetting other
wrongdoers.  In that case, the court did
permit eo-conspirator and uider and abettor
lability under section 11 This Court de-
chines, bowever, te follow what it regirds as
4 mincrity position, Judge Lueas' reason-
g in In re Fquity Funding Corp. of Amer-
ici Seenritics Litigation, 418 F.Supp. 161
(C.D. Call 1976), is more persuadive:

There are other limitations on the plain-

tffs' wider @nd abettor claims. Most of

the statntes on which plaintiffs base
these clams specifically limit the catego-
ries of persons that can be held liable
urder those statutes This
court is of the opinion that where a stat-
ute specifically limits those who may be
hetd iable for the conduct described by
the statute, the courts cannat extend lia-

Lility, npder a theory of atding and abet-

timg, to those who do not fall within the

categraies of potentinl defondants " de-
seribesdi by the statute, To impose such

Iability would eircumvent the express in-

tent of Congress (n cnacting these stat-

ites that proseribe narrowly defined con-

duct and allew rclief from  precisely

defined partivs.
It 1
To supction w theory af siding and shwiting
teoessentialiy gut the statutery
Such a theory i8
1f Congross had intended that
this thewry apply to scetion 11, it would
v stared vither in the statute or in ihe
tory. Beeause it did not do 30,
Cayrt ikl not move beyond the chear
ard apparest meaning of the statutery for

fepiphasis added),
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2 Accountants

[8] Thre accountants cannot
ble under section 11
draflted.  The lung
plainly states that an
sued anly with respect to
registration stateme it “whi :
have been preparcd or certifiod in
16 US.C. § Tohisied) (10760 1
part of a registration statem nt |
ing, there is no a i

s the o

R

uted tu the ascountant. . (rnnn
v. Whitney-Fildago Scafoods, {pe, ['977 78
Transfer Binder] FedBeo L Repo (CCH

€96,029, at 91,608 09 (S.D.NY.

{10}  As discussed above, the aceountints
are named in the registration stutepent as
having prepared ar ccrtified only the con-
solidated financial stutements for the years
1974 through 1977,
liberally construed, chatlonges the 1978 fi
pancial  informatian.  The  regisiration
statement prominently labels ull el
statements or sumimarics of apesativns for
1978 as “unaudited 13 fis, the
accountants can bear no section [ Hability
for any misstaternent of the 14
data.

Plaintiff contends that ke e
that the audited statements are misfer

The catuphiint when

ol

Beews

WX fhanelal

hleged

as well Au discussad ubrave, th hare
gatior cannot stute a clai
11 More sigrificant, however, i the .
ment that
The accounta polentind pebality ua
der § 11 also arises from the that
they were invalved in the preparstion and
review of the unaudited fimaneisl state-
ments of the compuny for the six manths
ended June 30, 1978. In this regard, they
provided “coid comfort” letters and ather
reports and valuations ta the nrderwrits

15, See Amended Repestrazion Stotonenr of 4
(‘The Consulidated Statements ot (per
for the three months ended March 3
and 1977 have not beeny exanuned by
dene curtified pubibc accountants”i

1€, On Decesiher 1674, the Secuntes and
Exchange Commission adopted s puie provids
ing thal a repor pretared o cer by an
gecountant within the metniing <o

SIEMOREX CORP.

WAL Spg GXL NGy

ces wand aoed keiy o other defendants

Berend whih wore ased “in eonnection
Wilh (e pogistrannn statomet”
¥

L at 81 sl

Painni s Memoramn
T Grgaitent i
it

countants are Rt

stien
fvonuse the ae-
iving pre-
) whingg jortinng pf
the registration steteatent, their participa-

Sawed becgse s

Larits bl

Cnamed as”

]:;.rm; ine edfew

tiorr in the preparntion of the misicading
Tgures 1s irrelevant o sction 1L

st regarding any
U ko tter b equadly unavailing.
Such sprculintion necd nos of cutrse be con-
stdered, bul cven o pladnGlf kad properly
e puint, he has no standing to base
a seetion 11 cliim an a jetter to the under-
writers,  See, o Eseatt v. BarChris
Constr. Corp,, 223 F.inpp. 643, 698 (S.D.
NOY.1968) (' Plaintiffs may not take advan-
tige of any undertakings or misrepresenti-
tens in this tetter, [Tlhat is a
matter which relutes oaly ta the crossclaims

which defumduats have asserted against
Whitney-Fildago
supraat 91,609

cuch other”s Grimm v
Scafoeds, Tne,

Contrsre G the aseertion that “Deloitte,
Huskins & Selfs’ partivipotion in the prepa-
ration of these statements s a question of
fact" (Plaintif s Mentarandum ut 33), this
a matter of law that “an
antart’s  Hability  under
s Himited o thase figures which
; Ll wt 91508 The only ques-
ton s whetber (he gccotintiuns are “named
as hoving propared e eestified any part of
statement.,™ 15 US.C.
st wldel). The account-
seetan 31 Hability is Bimited
slentified  misleading  state-
ments i the cortefied financial data inctid-
o i the reptctration stutemaent,'®

el canelude

pendent

ety il

o vertifies.”
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whiother the

wits jrrapesed in Derenshaer 1971

discussed with Birkenoneyor
StoeK wus restrctod amd coneledod that AF
shouleh nt by hevaase Ie did not trmst the

gl gl

dered o the question,

sons that hud been slrcindy ren-
G3) Markizeny sent a newspsr clippang
fostated thut a
been

to AF avtaide enunsel, wi
Bk
ral seeuritics, inelmding

eertam brokerslealer cnjoined

from trading in s
thuse nf Qeeanagraphy.
(1) On Dovember 5,

.

Oceanagragdy holdings o

W72 AF s
nvurly i teald
logs,

AF respondiad ta these fuoti! asseetions
with an alfubavit froan Atan Mackizon,  He
swore that Randedph nnrde st ineotment
decizions far AF wunil fus depareare i June
T2 Nedansit Febranmry rr Masch of o7
died he Markizan) first hecane aware of
HEPrOpIrictios in reluthor to A s swrtfodio
stockss He sand that the v or frasieetion
Wi rinechiod Becutize he o wos watling to
Thore wis

ciirities of

give the hobl harmdec fener
netscussion of the offugs e
Oeeanagraphy.  The Rirlem "
Lo wits ex Badresedd AR

Lrareie
crllod beeasae daeo
pasition in UDveanegragdiv

He exp!

ined the new e ppan et

AF as nnechared o AR Crecanepraehy
holtlirgs.

Wi kel that the
frand is diseovercd s
Brishin v Erast & [rasy, Sen P
Ciro W8y, Hiltori v Mo
toih Cir 1975 O Ry
FL2 88T CHILK Cir 1R {heinnn

ettt de i trine) e nr decides,

f“ 5[ Bee

that the e cdtion of wet o

Tave Gitestier whien

Tar the trer of

Pediogs

curg

Fredon 1o show "hat thore et iy suons

funterial fuct regaedagr rotie, Voith this

Tiind, view g Sers G

ol faver ] HENTR Iy

Db Seutp
COHEt ey
(LR U

Hd regecs et
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AR subunissions te be (rne, we find tha
Jenes has net elearly shown that Markizm
o others at AR were put on sotice of Lie
alteged misrepresentation that the Oceas
nagrapiy shaces were gnrestricted.

Markizon's Ivtver W Cantor mny be read
as applying nnly tr the purchase from Serv-
tcios Mundiaies.  Refusal of the Birkenmey-
vr purchase may be explained hy the invest-
rment decision thut AF held a sufficient
wnanat af Oceitnography.  The newspaper
CHpping does appenr unrelated, and the de-
chire i the stock's value may be explained
Uy mismznsgriment, economic ecline, cte
Sew Briskin o Frost & Erast, b39 F.2d at
s

Though ot is wnr prerogative to affirm
“innrary jadgorent an grounds other than
theme ased Byl trial rourt, wie theeline to
ftere. Wi turn ta Jones' assertion
thit b cannor be hable under § 1:42) be-
a “seler”

Ao

cinibee le wars et
2 Seelion 142 Sethors. The mean-
Gy Ceeller” for purposes af § 12 has
Been phieuty expanthed beytnd the person
whes transfers titde ta inchade “participants”
e e transaction, The test is whether the
wpary o the pdaint{f flowed direetly and
cvinntel feom the actians of the defemt

v Marphy, 2 Fo2d 633, 650

Fharo v, Smith, 621 F.2d
5OF 2 1226 (5th Cin
sertvan Interna-
B B8R0, 69293

o Cir jastn:
Wel, rihee. grantod, §
Py FT York Corp.
Giiad Feanchises, fre, 44
(S i BTy
A arpmies that Jones’ pesitian as an
AU ! Ovenrnography was snfficient to
tiak e him direetly Babde as g “seller” In
is positien he pfaaned anil ef fectuated the
tratswtion. e the aitvrnative, AF argues
Pores it foaat bighle griler the sece

Vi a8 cocunsparatar or s oan aider and

Gt

Lo of priwey vicdators, Flecause we
Pelieve there et an issar of material facd
coardingg the oxtent of Junes' participation
or the

R iron actiog, wr e pet e

Eter seespres af bbb
ver Vdoaroatne Fund v, Hugh
NI OF2d bant oar 130 mal

soled] voecsprd
1) are] Ruie

rattiees T
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Zdoab 1301 (Oth Cirl 19823 There
woo disewssed the sebater requirement of
Fros & Frostoeo Hochfolifer, 425 118,
P, 08 300 T9TR, 47 Lokd2d s8R (1976),
the pssible existence of secondary
Wity uander the sdetion and rule, See
ety Fund, supra, 607 F24 wt 1311
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1TE W have saird that whoen intent 1 at
swene the coitret saaukil be cantious in grant-
i cmmary jndgment. Vaughn v Tele-
e, Ine, 6% F.2i0 1214, 1220 (9th Cir.
pesiy, In osnch a case, the moving party
tegrs o heavier burden of showing that

there oxists no gennine issue of material
fuet,

[s} Here Jones offered neither affida-
vits or uther proof that he did not know of
the alleged fraud. He argned only that
seicater had been inadeqnalely  pleaded.
This was insnfficient to niewt his burden®
cugh his motian relienl generally upon
cleadings, depasitions, and ather documents

aer fles tue failed tiroargne that these vstabe
bt vsoa martior of law that he lacked
cronter afficiestt for some vielation of the

o ‘
ALY W s,

dacs ot show that AF

gt e preove o vintantion ot the seenr:

s U dies shaw that Jones nctively pare

Fingdv Joderson & Col, 577 F20d at 1]
ith Cir, 1382).

Ve apde arsiy e the sttt caurts have
et rine ction strictiy.  See, eg., ht re Gap
Naes Secarthies Litfganen, 457 F Supp. 1135
PNCEXCat (UTRY, In re Eyguny Funding Corpora-
G o Amenioag Sectirinies Livigation, 416
Pt Tot o D Catiave).

bis o snpplort  suttnrtary  judgnient.
. o Cinebnrg, 414 F2d 324, 337 (2d
Chyar devied, 396 US. 1049, 90 S.CL

TP 24 b 2 135 (1970). We note also that
Pihis as ot 1 Cane in which there is no basis for

sacons that Jones knew of ¢he fraud. He
pubitrapated at varings steps of the sate of 1the
stack tio AR aud he knew of Oceatpnpraphy's
Lt eonditton,
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fwr Willful viclations: false and misleading statements,
tb) Fatlure to file information, documents, or reports.
{cy Violations by issuers, officers, directors, stockhelders,
employees, or agents of issuers.

gy, Separability of provisions,

78hh.  Effective date.

78hh-1. Effective date of certain sections.

78ii, 78jj. Omitted.

78kk.  Authorization of appropriations.

§ 785. Manipulative and deceptive devices

It shall be unlawful for any person, directly or indirectly, by the
use of any means or instrumentality of interstate commerce or of the
mails, or of any facility of any national securities exchange—

(a) To effect a short sale, or to use or employ any stop-loss order
in connection with the purchase or sale, of any security registered
on a national securities exchange, in contravention of such rules snd
regulations as the Commission may prescribe as necessary or appre-
priate in the public interest or for the protection of investors.

(b) To use or employ, in connection with the purchase or sale of -
any security registered on a national securities exchange or any se- !
curity not so registered, any manipulative or deceptive device or con-

trivance in contravention of such rules and regulations as the Com- 3}

mission may prescribe as necessary or appropriate in the public in- °
terest or for the protection of investora.

June 6, 1934, c. 404, Title I, § 10, 48 Stat. 891.
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The Supreme Court decided.:

OIL AND GAS—Price Ceilings
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taw to which U.S. Supreme Caurt defers. (Energy Reserves
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recavery under §1t(b) need prave their ciuse af actam by mere
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No. ¥1-G5) AND A1-1076

HERMAN & MaC¢LEAN, PETITIONER
N1-6580 v,

RALPH E. HUDDLESTON ET aAL.
RALPH E. HUDDLESTON ET AL., PETITIONER

HI-1074 v

HERMAN & MACLEAN

ON WRITS OF CERTIGRARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

Syliabus
Argued November 9. 1382— Decided January 24, 1983*

Alleging that 1hey were defrauded by misrepresentations in a registration
statement and praspectus for certain securities, purchasers of such se-
curitivs brought a class action in Federal District Court against most of
thy: participants in the offering, seeking recovery under § 10(b) of the Se-
curilies Exchange Act of 1934 (1934 Act), which makes it unlawful for
“any” person to use “any' manipuiative ar deceptive divice or contrivs
anre i the purchase or sale of “any” security. The trial judge in-
structed the jury to determine whether the plaintiffs had proved their
cause of action by a preponderance of the evidence, and judgment was
«1tered un the basis of a jury verdict in plaintiffs' faver. The Court of
i} that a cause of action may be maintained under § 10(b) for
representations and omissions even when, as in this case,
ct nnght also be aclionable under § 11 of the Securiies Act of
Art;, which expressly aliows purchasers of a regisiered secu-
+ certain enumerated parties who play a direct role in a regis-
false ur misieading information is irciuded in a reg-

Hiowever, the Cowrt of Appeals concluded tha a
ng recovery under § 10(b} of the 1934 Ac) must prove his

No. 51680,

t. The availability of an express remedy under § 11 of the 1933 Act
ioes ot pirpclude defranded purchasers of registered securities from
mamiaiily an action under § 10(b) of the 1934 Act.

i) The two previsions involve distinct causes of action and were in-
tendid to address different types of wrongdoing. Under § 11, a plaintiff
e < shuw a malerial missiatement or omission in a registration
it 10 estabiish a prima facie case. Surh an zetion must be
whi by a purchaser of a registensd security, and can enly be brought
ainst certddn parties.  Incontrast, § 10(b} is a “catchall” antifraud pro-
requires a purchaser or sriler of a security, in order to estab-
e of actian, to prove 1hst the defendant acted with scienter.
ernpe condiet setinnabie under § 11 from Lability under
nifiet with the basie purpase of the 1933 Aet;  to provide

rowith Na. RUAUTR, Haldjesem ot all v, Herman & Maelian
st certiorard to the sime Court.

RO A 51 LW 4099
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greater protecln® to purchasers of registe
novel froposition that the two Acts prohibl
Cf, Evnst & Ernst v. Hochfels i
struction of the remedies under the Acts s also upponerj by the !‘
that when Congress comprehensvely revised the securilies laws in 1475,
federal courts had ronsistentiy recognized an implind private righ
tion urider § 1thi even where express re »s urider § 11 or other p
vistons were available. A cumulalive ¢ st uf the seeurities aws
isi furthers their broad remesdial purpo
2, Persons seeking recovery ander §
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ing evidence. 'rance stand
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MarsHaLL, J., delivered the opinian of the Court, |
Memiers imned, except POWELL, J., whe tuok e part in !
ar dentsion of the mases.

JUSTICE MARSHALL delivered the apinion of the Court.

These consolidated cases raise two unresolved guestions
concerning Section 10(h) of the Securities Exchange Act of
1493, 15 UL SO CL §78kb). The first is whether borchisurs
of registerod securities whe allege they were defriueded by
misrepresentations in a registration statement may nuintain
an action under Section 1h) notwithstanding the express
remedy for misstatements and omissions in l‘u’ari%tr‘itiun
statenients prunied by Seetion 11 of the Seeurities Act of
lugs, 15 U, 8. C. §77k. The second question is whether
])(‘K‘}«nh.\ smemr,«g recovery under Section 10ib) must prove
their cause of action by clear and ennvineing evidence rather
than by a preponderance of the evidence.

I

1 1969 Texas International Specdway, Inc. (“TIS™), filad a
registration statement and prospectus with the Sceurities
and Exchange Commission afering a wial of $34,398,90¢ in
securities to the public. The proceeds of the sale were to be
uscd to finance the construction of an automnbile speedway.
The entire issue was sold on the offering date, October 34,
1969. TIS did not meet with success, however, and the cor-
poration filed a petition for bankruptey on November 30,
1970.

In 1972 plaintiffs Huddleston and Bradley institated a olass
action in the United States District Court for the Souther
District of Texas® on behalf of themseives amd ather paret
ers of TIS securities.  The eomplui It dolations of
Section 10(b) of the Sceurities Exchunge Act of 1934 “the
{234 Act”) and SEC Rule 10b-5 promulgutad thoreunder, 17
CFR 240.10b-5.* Plaintiffs sued most of the participants in

The case was transferred lo
Narthern District of Texas in
GITs wlhso adleged va
s Art of 1933, 13
n on whether
herbood wf Tean
n 56 once again.
af, at 4. n. 8, and the f‘our'
wte cause of ac
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it —
the offering, inehuiing the accounting firm, Herman &

MacLean, which had issued an epinion coneerning eertain fi-

nancial statements and a pro forma balance sheet’ that were

contained in the registration statement and prospectus.

Plaintiffs ciainted that the defendants had engaged in a raud-

slent scheme to npiisrepresent or concesl material faets re-

varding the finapeiut eondition of 'TIS, including the costs in-

curred in bullding the speedway.

After a three-week trial, the District Judige submitted the
case to the jury on special interrogatories reiating Lo lability,
; ructed the jury that labiiry could be found
The juige also
instructed the jury t determine whether plaintiffs had
proven their ceusa of action by a preponiderance of the evic
dence.  After the jury rendered a verdict i faver of the
piaintiffs an the scbrutted issues, the fwige conciuded that
Herman & MacLean and others had viviated Section i)
and Rave ob-3 by making frawdulent mizrepresentations in
the TIS regisiration statement®  The court then deter-
mined the amount of dumages and entered Jwigment for the
plaintiffs.

On appeal, the United States Court of Appeals for the
Fifth Cireuit held that 1 canse of action may be maintained
unpder Seciion 1b) of the 1934 Act for fraudulent nisrep-
resentations and omissions even when that conduct niight
alsn be aetinnable under Section 11 of the Securities Act of
1933 (“the 1933 Aet”). Huddleston v. Herman & MacLean,
640 F. 2d 534, 540-543 (1981).  However, the Court of Ap-
peals disagreed with the District Court as to the appropriate
standard of proof for an action under Section 10(b), conclud-
ing that o phantiff nmst prove his case by “elear and ernvine-
g evidence,  Ldl, at 540046, The Coart of Appeals re-
versed the District Court's jinlgment on ovher grounds and
remanded the case for a new trial.  Id., at 5347-350, H60.

We prantedd certiorari to consider whether an implied cause
of action urder Section HX(b) of the 1934 Act will lie for con-
duet subjeet to air express civil remedy under the 1933 Aet,
an issue we have previeusly reserved,® and to deeide the
standard of proof applicuble to actions under Section 10(b)."

*A pre forma belanee sheet is one prepared on the basis of assunrplions
as to future events.
*The juige staled that reckless bebavior could satisfy the scierer re-
guirement. Wh.'.e Lh.s m:tmgl;.)n rvﬂﬂls the prevading view of the
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o UL affirm the eourt af

Jelding that plamtiffs could maintain an aetion w

by of the 1934 Act, but we reverse as to the appiea
standard of proof.

S, e 16N2). We ng
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The
Actof 1034
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Erngt & Ernst v. Hook,
Acts createn several express private r 2 of action,” une of
which is eontained in Section 11 of the 1333 Aet. In addition
ta the private setiong erealed o tly by the 1933 and |
Acts, federal courts have 51:, ed private remodies under
other provisions of the twa Liws!  Most significantly for
present purposes, a privide right of actiin under Section
Lot} of the 1834 Aet and {ule mbm has been consistently
recognized for more than 35 vears.™ The existence of this
impiied remedy ls .Ampn bey ord perailventure,

The issue in this ¢ whether a {)M\ should be barred
fram invoking this shid remendy for fraud beeause the
allegedly frauduient eomduct would apparently also provide
far a damage action under Section 11 of the 1932
le resoition of this issue turns on the fact that the
two provisious invelve distinet causes of action and were in-
tended to aildress different types of wrongdiing.

Section 11 of the 1533 Act allows purchasers of a registered
security to sue certain enumerated parties in a registerved of-
fering when false or n
registration statement.
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v direet role in a registered offering.”. Ifa piaintlif pur-
seeurity issued pursuant to 3 registration state.
ed vnly show a material misstatement or omission
his prima facie case. Liubility against the issuer
iiute," even for innoeent mis-
the bunien of Jemon-

P
eriased 0
ment, h
1o establish
of 4 seeurity is virtually
Saten Other defendants boér the
¥ due diligence.. See 15 U, S0 < $7Tkibl

Lirpited i scope, Section 11 places a refative
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In contrast, Section loibjisa

“eatehali” antifraud provision,” but it requires a piaintiff to {

carry a heuvier burden to establish a cause of action.  While ~
a Section 11 action must be brought by a purchaser of a regis-
tered security, must be based on misstalements or omissions
in a regiztration statement, and can only be brought against
certiain parties, a Section 10¢h) action can be brought by a
purchaser or seller of “any security” against "asy person’
who has used “any manipulative or deceptive device or con-
trivance” in connection with the purchase or sale of a secu-
rity. 15U C. §78j jemphasis added). However, a Sec-
tton 10{b) plaintif rarries a heavier burden than a Section 11
piainit/f. Mast significantly, he must prove that the iefend-
it acted with scienter, I 2., with intent to deceive, manipu-
late, or defrawd.*

Bince Section 11 and Section 1(b) address different types
of wrongduing, we see no reason to carve out an exception to
Section 10ib) for fraud cceurring in a registration statement
just beeause the same conduct may also be actionable under
Section 11,7 Exempting such eonduct from liability under
Section 10(b) wouid contliet with the basic purpose of the
1933 Act: to provide greater protection to purchasers of reg-
istered securities, It would be anomalous indexd if the spe-
cial protection alforded to purchasers in a registered offering
by the 1933 Act were deemed to deprive such purchasers of
the protections ugiinst manipulation and deception that Sec-
tion 1kby maekes available to all persons who deal in
NECHIIties,

Witiie sunwe
b actionadle

tdiict actonable under Seetion 1 oay alsn
fer Svetion 1ib), 1t is hardly 2 navel proposi-
urities Exchange Act and the Seourities A¢t
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{ron it the Se

“probibit zome of the same conduet.”  United Sitates v
Netbalin, W11 UL S0 768, 778 (1979 napplyving Section {77al of

Jhe 1833 Awt w canduct aise prohibited by Seetion 10(b} of the
134 Act in an actien by the SEC).  'The fact that there
iy will be some overlip is neither unusual nor unfortu-
rate. " [hid., quoting SE'C v. National Securities, I'nc,, 393
U S, 453, 468 (1669,  In savings clauses iuciuded in the
1433 and 1934 Acts, Congress rejected the notion that the ex-
press reniedies of the securities laws would preempt all other
s of action.  Section 16 of the 1933 Act states nnequivo-
that “itike rights and remedies provided by this
ster shall be in addition to any and ali other rights and
rerpesdies fhat may exist at law or in equity.” 15 U, S

§77p. Seetion 2800 of the 1934 Act contains a parailel provi-
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ing an actton under Section 10thy of the 1w Act. To this
eXtent the judgment of the coart ol appeals is affirmed,

{1

al civil suit for money d

must
Shind-

wler Sves

agros,

prove their case by a preponderance of Lhe eviden

larly, in un sction by the 3EC w6 establish
tien 1 of the Securities Aet, 15 UL 50 €0 § 70, we have
held that proof by a preponderance of the e {1
establish Habitt SEC v CM Jiiser L
US89, 350 (15430 “Where .. proof is offered {0 a civil
action, as here, a preponderance of the evidence will estab-
lish the case . . .." [bid. The sume standard applies in ad-
ministrative proceedings before the SEC® ard has been con-
sistently employed by the jower courts In private actions
under the securities laws.®

The Court of Appeals nonetheless held that plaint
Sevtion 10b} suit must estublish thelr ¢ase by clear and con-
vineing evidence.  The Court of Appeais retied primarily on
the traditional use of a higher burden of proaf m civit fraud
actiony at common faw. &6 F. 2d, at 345-346.  Reference
to commen law practices can be misleading, hawever, sinee
the historical constderations underiying the imposition of a
higher standard of proof have guestionable pertinence here.”
See Blue Chip Stampz v, Manar Drug Stores, 421 U, S0 723,
T-44-T45 (19753 *{ Thhe typieal fact situation in whieh the clas-
sie tort of misrepresentation and deceit evolved was light
years from the world of commercial fransaetions to which
Rule 10b-5 is appliicabie.”s. Morcover, the antifiand provi-
siong of the scenrities Jaws are not coextensive with common
faw doetrines of friud.™  Indeed, an important purpose of
thi federal securities statutes was to rectily perceived defi-
cienctes i the available common lnw protections by establish-
ing higher standards of conduct in the seeuriti fustry.
See SEC v, Capital Gudis Research rean, {ne, U, s
150, 186 (1953). : { Wl reference Lo the esmmon
{aw in Lthis instance unava
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rsoig Corp., 20

L

tntion does ned
See

ciaily delimited until Congress acts).  In deoing su, we are

BRSNS N AR A L LS
UUS0 81 aa0sn

gien v, Texas, +

*lpe Steadmar v, SET, 15
sieprid,

T A nigher sandard of preof a

the chanceilar faced ola

“Yee hole |

thah a Preparaderanee of th
srned

gre demanding
ed wide acerplant

valid writtet
Amiriean Bel

ILaE propesed T s

Cugntad 451

o law e

The United States EAW WEEK

3T LEW 1103

mindful that a standard .« proof “serves to ailocate the risk of
vrror between the litigants and to indicate the relative impor-
tance attached to the ultimate decision." Addington v.
Texas, 441 U. S, 418, 423 (1979). See also In re Winship,
397 U. 8. 358, 370-371 (1970 (Harlan, J., concurring).
Thus, we have required proof by clear and cenvineing evi-
denee where particularly important individual interests or
rights are at stake. See, e. g., Santosky v. Kramer,
UL 8. = (1982} (proceeding to terminate parvental rights};
Addington v. Teras, supra (involuntary commitment pro-
ceeding) Woodby v. INS, 385 UL 8. 276, 285-286 (1466) (de-
portation).” By contrast, imposition of even severe civil
sancetions that do not implicate such interests has been per-
mitted after proof by a preponderance of the evidence. See,
e. g., United States v. Regan, 232 U. 8. 37, 4848 (1814)
(proof by a preponderance of the ¢vidence suffices in eivil
suits involving proof of acts that expose a party to a eriminai
prosecution). Thus, in interpreting a statutory provision in
Steadman v. SEC, supra, we upheld use of the preponder:
ance standard in SEC administrative proceedings concerning
alluged viclations of the antifraud provisions. The sunctions
tnposed in the proceedings included an order permanertly
barring an individual from practicing his profession.  And in
SEC v. C. M. Joiner Leasing Corp., 320 U. S., at 355, we
keld that a preponderarce of the evidenve suffives 1o estab-
lish fraud under Section 17(a) of the 1933 Act.

A preponderance-of-the-evidence standard allows both
parties to “share the risk of error in rvughly eqnal fushion.”
Addogton v, Teras, 421 UL 8., at 423, Any other standard
expresses a preference for one side's interests.  The balance
of interests in this case warrants use of the prepouderance
standard.  On the one hand, the defendunts face the risk of
approbrium that may result from a finding of fraudulent con-
duet, but this risk is identical to that in an action under Sec-
ten 17(a), which is governed by the preponderance-of-the-ev-
idence standard.  The interests of defendants in a securities
case do not differ qualitatively from the interests of defend-
ants sued for viclations of other federal statutes such as the
antitrust or civil rights laws, for which proof by a preponder-
ance of the evidence suffices. On the other hand, the inter-__
ests of plaintiffs in such suits are significant. Defrauded in-
vestors are among the very individuals Congress sought to
protect in the securities laws, If they prove that it is more
iikely than not that they were defrauded. they should
recover.

We therefore decline to depart from the preponderance-of-
the-cvidence standard generally arplicable in civil actions.®
Accordingly, the Court of Appeals' deuision as to the appro-
priate standard of proof is reversed.

v
The jadgment of the Court of Appeals is affirmed in part
and reversed in part and otherwise remanded for proceedings
consistent with this opinion.
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sun. 15 U. . C. $78bbta).  These provisions eonfirm that
the rezmddies in each Act were to be supplemented by “any
and ali” additional remedies

This conclusion is reinforced by our reasoning in Ernst (£
Erest v, Hochfelider, supra, which held that actiors undder
Section 14b) reqaire proof of seienter and do not eneonipias
regligent conduct. It so holding, we noted that each of ¢
express civil remedies in the 1933 Act allowing recovery [or
negligent conduet is subject to procedural restrictinns not ap-
pitcable to a Section 10(b) action.” 5 UL 8., at 208-210
We emphasized that extension of Section 16(b) to negligent
¢onduct would have allowed causes of action for negligence
under the express remedies 1o be brough? instead under See-
n 10(b), “thereby nullifv[ing] the effectiveness of the cure-
f1ily drawn procedural restrictions on these express actions
Id.. at 210 ifootnote omitted). In rcasoning that s ter
shauid be required in Sectian 10(h7 actions in srder to aveid
circamvention of the provedural restrictions surrounding the
express remedies, we necessarily assumed that the express
remedies were not exclusive. Otherwise there would have
been no danger of nuliification. Conversely, because the
added burden of proving scienter attaches to suits under Sec-
tion 10(b), invoeation of the Section 10(b) remedy will not
“nuldify” the procedural restrictions that apply to the express
remoedies.®

This curnulative construction of the remedies under the
1933 and 1934 Acts is also supported by the fuct that, when
Congress comprehensively revised the securities laws in
1975, a consistent line of judicial decisions had permitted
plaintiffs to sue under Section 10(b) regardless of the avail-
ability of express remedies.  In 1975 Congress enacted the
"most substantial and significant revision of this country's
Federal securities laws since the passage of the Securities
Exchange Act in 1934."% See Securities Acts Amendments
of 1975, Pub. L. No. 94-29, 83 Stat. 97. When Congress
acted, federal courts had consistently and routinely permit-
ted a platntiff to proceed under Section 14(b} even where ex-
press remedies under Section 11 ar other provisions were
avadable.” I light of this well-established judicial interpre-
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ruct the securities laws also
Jd remedial purpoes in enacting the
stated fma 1ts purp(-ee was “to impose re-

n\nzmi re: 15 U.S. C.
§78h.  In furtherance of that objective, Section 1((b) makes
it unlawful to use “any manipulative or deceptive device or
cantrivance” in connection with the purchase or sale of any
security. The effectiveness of the broad proseription against
ion 10(h) would be undermined if its scope were
by the existence of an express remedy under Sec-
tion 118 Yet we have repeatedly recognized that securities
faws eomdbating {raud should be construed “not technically
and restrictively, but fexibly to effectuate [their] remedial
purposes.” SEC v. Capital ins Research Bureau, 375
U, S0 150, 105 019633, Accord: Superintendent of Insurance
v. Bankers Life & Cus. Co., 404 UL 8.8, 121971y, Asiliated

Ute Citizens v, Unived States, 406 U, S, 128, 151 (1972). We
therefore ruject an interpretation of the securities laws that

saces an action under Section 10(b).»

Aceordingly, we hold that the availability of an express
remedy under Section 11 of the 1933 Act Jdoes not preciude
defrauded purchasers of registered securities from maintain-

The latter case was not subsequently {(}Ho“«d in the
, Ozborne v. Mallory, 86 F. Supp.
{ential vaiue in light of the Second C!r it's idect-
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Regulations of the Fair Political Practices Commission
(Title 2, Division 6 of the California Administrative Code)

18427. Duties of Treasurers and Candidates With Respect
to Campaign Statements (Gov. Code Sections 81004,

84100, 84213, 91004)

(a) Treasurers. The treasurer of a committee
must verify that to the best of his or her knowledge the
committee campaign statements are true and complete and must
use all reasonable diligence in the preparation of such
statements. To coﬁply with these duties the treasurer shall:

(1) Establish a system of record keeping
sufficient to ensure that receipts and expenditures
are recorded promptly and accurately, and sufficient
to comply with regulations established by the
Commission related to record keeping;

(2) Either maintain the records personally
or monitor such record keeping by others;

(3) Take steps to ensure that all requirements
of the Act concerning the receipt and expenditure
of funds and the reporting of such funds are complied
with;

(4) Either prepare campaign statements per-
sonally or review with care the campaign statements
and underlying records prepared by others;

(5) Correct any inaccuracies or omissions in
campaign statements of which the treasurer knows,

and cause to be checked, and, if necessary, corrected,
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not exercising all reasonable diligence in the
pérformance of his or her duties;

(3) Review with care the campaign statements
prepared for filing by the committee;

(4) Correct any inaccuracies and omissions
in campaign statements of which the candidate
knows, and cause to be checked, and, if necessary,
corrected, any information in campaign statements
which a person of reasonable prudence would guestion
based on all the surrounding circumstances of
which the candidate is aware or should be aware by
reason of his or her duties under this regulation
and the Act;

(5) Perform with due care any other tasks
assumed in connection with the raising, spending
or recording of campaign funds insofar as such
tasks relate to the accuracy of information entered
on campaign statements;

(6) Unless such steps are required to meet
the standards set forth in the foregoing paragraphs
(1) through (4), a candidate is not responsible
for establishing a record keeping procedure for a
committee, monitoring committee record keeping,
reviewing campaign finance records other than
campaign statements, or personally taking steps to
corroborate any information contained on a campaign

Statement.
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concerning the questionable nature of the contribution and
neither, through performance of their respective duties

(such as monitoring campaign records or reviewing campaign
statements), could have learned any facts that would lead

one to question the contribution, the candidate and treasurer
have no duty of inquiry with respect to the contribution.
There is no duty of inquiry even though 1f Smith were asked
he would have revealed the true source of the funds.

Once the known circumstances are such that a question
is raised concerning the accuracy of information on a campaign
statement, an inguiry is required. It is not possible in a
regulation to describe with particularity every factual
situation that might trigger such an ingquiry since the variety
of circumstances that could arise with respect to any par-
ticular campaign transaction are endless. By way of example,
however, such circumstances might include the following in
the case of a contribution: The size of the contribution,
the reported source, the likelihood of that source making a
contribution of the size reported, the circumstances surround-
ing receipt, and the manner in which the contribution is
recorded in campaign records.

The burden of inquiry is likely to fall more heavily
upon the treasurer because it is he, rather than the candidate,
upon whom the major record keeping and reporting responsibility
falls. Therefore, the treasurer is more likely than the
candidate to be the person who, by reason of performance of
duties, is aware of or should be aware of facts which would
give rise to a duty of inquiry.
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