
California 
Fair Political 
Practices Commission 

Paul La Bonte 
3179 Flanagan Drive 
Simi Valley, CA 93063 

Dear Mr. La Bonte: 

August 24, 1988 

Re: Your Public Records Act 
Request; Our File G-88-330 

Your request for documents, made pursuant to the California 
Public Records Act, was received yesterday. We have conducted 
a search for documents of the type which you describe and have 
found none. The only written correspondence received by this 
office on the subject of a Simi Valley newsletter is the letter 
from your attorney, Ms. Jennifer Shaw, to which you have made 
reference. 

If you have questions regarding this letter, I may be 
reached at (916) 322-5901. 

REL:ld:LaBonte 

Sincerely, 

Diane M. Griffiths 
Ge~ Counsel ,', 

i:;L, , -X-::1, [7, /'-
By: Robert E. Leidigh / 

Counsel, Legal Divisi;{n 
/ 

428 J Street, Suite 800 • P.O. Box 807 • Sacramento CA 95804-0807 • (916)322-;000 
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lo-b 15 § 78j SECURITIES EXCI .,<;; 

Sec. 
78cc. 

78dd. 
78dd-1. 

7!idd-2. 

Validity of contract.,-Continued 
(c) Validity of loans, extension l 

liens; actual knowledge of \ 
Foreign securities exchanges. 
Foreign corrnpt practiccA by is:!uers. 

(a) Prohibited practicf':l. 
(b) Definition. 

Foreign corrupt practices by domestic concerns. 
(a) Prohibited IJl'acticps. 
(b) Penalties. 

Ch. 211 

creation of 

(e) Cidl action by Attornl'Y Gcrwral tu prCvPllt violations. 
(d; Definitions. 

7llee . 
78ff. 

Transaction fees. 
Penalties. 

(Ii, Willful violations; false and misiearling statr'ments. 
(0) Failure to file information, documents, or reports. 
(c) Violations by i.':!uer:l. officer:!. din'ctors, stockholdel'll. 

employees, or age'nts of issuers. 
7Sllg. Separability of provi.-ions. 
78hh. Effective date. 
78hh-I. Effective date of certain sections. 
78ii, 78jj. Omitted. 
78kk. Authorization of appropriations. 

§ 78j. Manipulative and decepth'e devices 
It shall be unlawful for any person, directly or indirectly, by the 

use of any means or instrumentality of interstate commerce or of the 
mails, or of any facility of any national securities exchange-

(a) To effect a short sale, or to use or employ any stop-loss order 
in connection with the purchase or sale, of any security registered 
on a national securities exchange, in contravention of such rules and 
regUlations as the Commission may prescribe as necessary or appro­
priate in the public interest or for the protection of investors. 

(b) To use or employ, in connection with the purchase or sale of 
any security registered on a national securities exchange or any se­
curity not so registered, any manipUlative or deceptive device or con­
trivance in contravention of such rules and regulations as the Com­
mission may prescribe as necessary or appropriate in the public in­
terest or for the protection of investors. 

June 6, 19:34, c. 404, Title I, § 10,48 Stat. 891. 

Historical Note 

Trandt'r of t'Unf'tlon8. For transfer or SiIlD, "ee HeIJrg,Plao ~o, II) or 1900. i' 1, 
the tUDNloo!i lit the St>(~uritles and Ex- 2. ptt. ,May 2-i. W50. 15 F.R. 3175. 64 Stat. 
{'hange CUfillUis,I.;ion, with ~rtain eXt<ep- l:.>tm, 8t't out under ",e<>UUD tkd or thl. fj. 
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".-~.-~ .~~.u·.""'-T POU("lf!., 

s.rurHkt.w Aet 01 1WJ3. IW'<E: ;1 ("Vit 23tllw et Mq. 
~urltUrs Ex('baa,.f> Ac't 'Jf i::.;w .• ~ 17 ('Ylt 240.0-1 et Mq. 

§ 1 f 
InhrmlltioQ, r4:tQuut., ett'., ME. 17 Ct~R 2'OO.t<JO at 1JIq. 

I'<otes of O<!Cl.looa 
'.<tft.Hall,)' I 
An..n41U",nt fir lIu,'p)..,.mt>htall,J:) of vro-

~'ben prf';")IHlnC d(~uruf"nl. wbich w1n .... 
rl'I)f>d Ui'('" :1. c'()ncH~'tii.Jn with a,ale .')1 ... 
",:rlrlqL ~,urlljf''i ao,l E"t('lIaoMe. Cl). 
ml.(l;"I~,i.l v. :'\ali';cttl ;-.,t,)d.-ut 11.ar Utlac 
Cor,>., D.C.D,C.llr.l), t02 ji',8upp. GU, 

• pft'hn 

I"aJM". li~our.t«. or mhL'zuiln .. jnl'~'Tn'\l~_ 
tlCft • 

tbJJD('UoP " 

t,pt.",r.H) 

.\. II. ' ... ;.~'tJ. r"lill a 8()",.rll:r 
C"UlJ..t I·Jut,,;/, wPh "'I"" it: ... ,~ "'~I'«t,t, ,',oil 

all Ir.Lrl.llltl"T! nh!nfOd L. rf>C'i'ltra'",a 

1Itut<!'m""ul, lu.d, c'lrn, rf>.iI.tra;!,ju 
6otatcm{"t,t mLl~t ,lJutalu (.''!:.tl1lr, !!'["rr:PJl­

tiOQ, I ... dlng 'I"''' (,t :"r,Wi'W'J. f"iii:'illlt<f;q 

net Pl'"\'~'{~M, P~I('v .t whkh .<e<'lfl~1 'H'11i 
to 

In,!!r··, • ;, 
("'liCI" 14;! I, ,1 ' r .... tly "r 

,,(1:,,",0'1 lL"l:d ~:\Y"anj(e 

.\Illn, .. r :;'1:-" ;'1{ C.nt'!r", 
Inl\, ( A ;\.Y.H";~'. ~~ F . .2d ~(Ii'.2 

:, Yat"' Ij .. (" ... \'/r.t~, or l'1j"I.-.d!1,c 'rotor. 
rrtatl~'Hl 

It::\; In f-roy.~\,,>, ,,( l~,h 
til;).: ; ,1)_,,", ',,8 r .. 1Jir.1I1).j( L. 

, t"'t",n 

('~';-'a (I, ," r, r: N' hi rf"I,:/'1" 
• 1-,1\ ~ 1<1!"t'\ ! 1"' f" fl''']' ",n t;t' '; It, ,I 

I "·'.t'("r"" h i'r,,·;_ ,'II< ,j 

Anw-ndtneDt or .uPP ...... t.U.. .. 
prOJ.~lu. 

n(>oo.111QUa lIt r"l;,mt"liifw hol41nK thtt 
l'1"M'istration atAtt>rnent need Dt}t be 
Q.llu?>nded t,) reflect p.o.tt:!r::,~.Uve ~,. 
meat !!t.·verthdeu ~'o) .... n1ae that prow_. 
tn. muat be .m~nd~ or aupplemen:.s La 
IHlmp. DUnner !o rel~d .. nch chall ... 
Se.:urltle. and £:x~ban.f" Coma,ISCICia Y. 

.\fal'lor Sur.:ai( Cel!te!"a. IBC., C.A... •• }. 
1972. ~58 t'.2d 1 .... 2, 

Allllumlng tbat proapf·(fu. r~'atltl. te 
!)l1td,I,.' .tock I)f~,prl'~1t' .p,1kt: 'ltdr •• of 
the ette<-tlve dut' vt rt>giatrdlon sta.te< 
Mf"ot and th4t [)rql'pt"{'!u.- p,)ntalne<! we 
t.'tlle or u>lelf'lt,1Hlg @tat-ml:.il,t8 8!' 01 fd. 
(H'II ve dill f', ('q r;,')r411')~, dnd Ita prl!lM. 

f-,a I 1:1 wert! \ '·rrt'.df"~ :..:n,h'r a dut1 to 
am.-c,J or .l..\f,~,Jemf',1t pr\'.r .... 'tulll to ,.... 

t,'!;,! PUlJte:tffi'\'~lve dev~lo;,nlf"nU" and their 
r.lltul"'e tq ,~(, ,,, o){*rli(,'ij t", ~trip pro-
8r~'>tt." "f .olIliJli/H .. ~ "Nil h (hi" ~joll 
Mild lI~rill"'d I" vl",'..,te pruI'>poe('tu •. deUv. 
c'r J rt""Ult"UI, C,I 'J::' iW'!!'t,td" 7'7C(hl ('1:) o-t 
II" j I, tI~, I,~ 

,.11:'''; r("f t; in·, ", '. I" I ,:t, ,: ';';1' II d "~, '''''' .,1 
'S 1;"4t~r,'1 'v ~ji~ ',r "':'Lt"AG.K t"t"" ',r,. 

t, ... 1.",1 El-,;;J: 1ft- C", '1l\;"!"i«Il v .• \llth"r 
~U~IiI.l'di' "f'htt"r. In, C A.:-'; Y 1~72. -t.'lo!o\ •• 

lajulW"tlon 

.\ 
I} ..... ) h (t' ... 

n ':(" i. I' I r" ~ I ,'-, I '." ,;., 

",', .. " [.,,<1 ,,,. 

I .. '''' I, , • ,.,. (, ~: i' 

Ib! ,,( 

" h., "01 "~'I 'c ''I ~ "':, 1'101 1 ',," ! ,I 
,1', r a ,j " ,~ 

)t·,hli~'dl)iJ \\11" t'rli11 tl""', t,) f-'rt'illc,luarl 

:1;", oJ. I, 'f',; 'i. 1 'rJ. :-a:,,,o .",t (){b. 

.'r"! fr,ni: !'r;~~'\/.!'t!li' ;n tld~ ttUQ prapU«Jt 

-.j,oIatlr,j( 1)"" Jo.', ,< ~<"I '('r nfi J }O,t'" uc',rlf'1t 

!;",t,tI( I~t" A, I '" '\ ','HI T"fj ", .,''1' "t 1'J!'l 

III.,' ,:. • (, r:. Jr:l[ ;"t, ~ "I ""k. "tl ,; .. 
r,r,,·" ,t 

',',", 
-''',-" ,:i I 0,01 

·t"'!'''i,:f'r, 

,t"),:,, d '" 1"Il"" 
,t'/H.e "~,, I\. I,;. . ,~r, I :","'111 "'I:"u" and 
·"d"'''U.'eiUt'n,,,. ;-.,·,·,,;,1 "'" ttl.i,1 ,K", toIle"," 

",'nlnlL"xlIlO \ :\",r( h AL' F~n"n, e 
ji " .\rll ob,"" '!'I j J. ;-t':;'I' : ,7. 

§ 17k. Ci,iI :i"biL tlt'~ :;11 &..I:COllilt of false regil.tratioll state­
mt"nt 

".cr.", •• pO •• ~ •• IIl. ('.\iI;1l.M ., acuv., .. <trao .. Ihalt • .-

I h j In ca,'!>e .. u~y I;"t~'t L;f the regilitrativn 3~at~ment, when su.:h 
part t~eame effecth l..:', t:o)r:tai;;, l! an untru~ ~tatcmcnt '!.,{ a material 

180 

or omitted to atate a material fact requll'eCl to De ar.aLefl Ln ........ 
fII aeceSlI8ry to make the statements therein not misleading. any 
,...-0 acquiring such lIecurity (unle8ll it i8 proved that at the time 
rllllch acquisition he knew of 8uch untruth or omiuion) may. ei­
IiIeI' at law or in equity. in any court of competent jurilldiction. BUe-

(1) cyery person who signcdtbe registration statement: 

(2) every person who was a director of (,.r l,elSOIl perform­
ing similar functions) or partner in thtl i3suer at the time of 
the filing of the part of the regi8tration statement with rcspect 
to which his liability ill asserted: 

(3) every person who. with his consent. IS named in the rcg­
istration statement lUI being or about to become a director. per­
son periormin. ~imi!ar [unctions, or part;)cr; 

(4) eV(,ry acc"untant. c:lgineer, or apprais"r. or any person 
whose profession gives authority to a statement made by him. 
who hu with hiB consent been named as havilllC prepared or 
certified any part of the registration statement. or &II havinl( 
prepsrfd or Certified any report or valuation which is used in 
cOlln~ction "ith tbe "'gi,.,tration stateme~t, with respect to the 
stater:lent in such registratIOn stb.tement, report, or valuation, 
which purpor~8 to have be"" prepared or certified by him; 

1.5) every underwriter with rCSl,cct to such Htcurity. 

If such per,on acquired the seciirity aHa the issuer has made gcn­
erally 8','a:lhb!e to it.J spcurity holders an earning statement cover­
ing a period of at leaht twelve months Lq(inCling after the effective 
datA! of the registration statement. then the right of recovery under 
till' 8ubsection "hal! hI! ,·on<1ition"d nn proof that hllch person ac' 
quired the security relyir'li[ upon such \Intrue statQrnent in the re;:i,,­
t.ration stateml'nt or rdying ul,on the r""I.;trlltion s(at('ment and not 
Imowin. (,f such ()mislI:on. b~t ':.ich rl'li"",·~ rna) be eRtablish~,j 
without >,n,vi of th" readillg of the 1")1,4(r"tio" 4[;,temcnt by such 
penon. 

I'rne .. 1!"1._iit from I:Jtbltlt, Gpoe prouf of 1 •• l.ltJ. 

,hi :-';')tv~·<;tn,.,tanding ~f:t.: :~rO"'i~;i)iH of ~Uh:1Pt·t!()rl Ill) 1'[ thi3 Mer-

liou no per,un. oth,'r than til,' i"'UN, .,l.a:l li"I.!,· a, prnviricd 
therein who "hal! ,u""in till' burden (Ii proof- -

(1) that before the effectl.e date of the pllrt of the registra­
tion ,statement with n·~I.ect to whic'l his lilthl"ty is 1I.8,(',[.'d 

(A) he had resign"d from or had t.l.kl.''J ,HId, ;'tep~ &Il are per­
mitted by law to r('sign fr"nl, 0r ceased or :.,.fLo"d ~o cel in, ev­
ery office, cap!'.cily, or re!lItio'l~r.il. in \, flkh h,. ",,8 descrihed 
in the regi,tration statel"leht .. s acting uf ~~reeil';; (" act. and 
(ll) he had adv::seri '(.~~e Cor.lf!;,i3~ivn Lfld th~ i,:;."l.nr in writing 
(~4t ht:! h4:ld taken fOU:.:!! actit!'n !lull that t:e wouJo avt lie re;.i(,')n· 

sible for sllch p .. rt of the r'!lli.tl'llti<l!1 stilt.;;m,,"L: or 

187 



15 § 77/ SFXFUITIES Ch. ,.4 

(2) of Rub~,'ction (al of 'aid ,,-,·tion). by thp Uf'> of allY meam 
or inEtruments of transportatiGn 01' communication ill interstarl 
('ommeT(''' or of the maiiA. uY m~at'g of a prORI'"ctt:s or oral 
communicatioll, which includes an ulltrUl' Btatem0r.t of 11 mat'> 
rial fa:::t or omith to state a material fnct nec(,R~ary i:: ordf>!, to 
make the 8tat~m<,ntg. in the lighl of the dn:um"tdn<'t>~ under 
which they were rnHde~ not misleading (thF fJlIrchasf~r IlL<t knov,'­
illy' of ftuch untruth or omissionL and who :-<:ha!! not sURLain the 
Durden of proof thM he did not know. all.) in th.· ,,,prt:i,,~ ei 
reasonallito <'are could not havl' known. "f "lien ulltrul h or <'mi,,, 
sior: j 

shall be liahlt: to the pers.":! purcbasillg Ruch security from him. who 
may Rue ciiht'l' at law or in equity in allY court of compel'llt juri" 
diction, to recover the Lonsideration paid for >uch seclIril,' with in· 
terest th<:reon. )(';':s the amount of any income rel'eived there.::lfl. :1;)0:-1 

tbe tender of such ,eeurity, or for damag-es if he 11\, IOIl){er "wn,; the 
Reeurity. 

May 27. 199~l, Co all. Title 1. § 12. 4R Stat. ~4. AlIf', 11, l!lfyl. \'. 667. 
Title I, S 9. 68 Stilt. 6Ri;. 

Historical Not~ 

1M! AnlN\drnf"ht. Api All;.!. 1(1, IOfH Ii, HI:''';, to"l "Ill flo.' flit Ef;'1T:;\" 111IH' '1:" 1:.1)1 
"'''rlf'd in pllr~. II) ar,,: t~) "(·(fprH "1''' Anli'l1.IIII"1I1 n.1I1' III.d.'. "1'111"11 :-711 .. : 
II rN'NHn,. "t}cIlN" 1111" til It' 

.t:ti'Vj'UVII'" n.t.. of 19M ,\m"ndlllf'nt. 

Amdl.lnlNtI t>ff"·'~jI:1· 6(1 111t)" nfter AliI.:" 
iii, lIh'H. )11'" 1«"-11,,1\ !";(01 1ft A.! Ad;.:'. II!, 

Lf'~I .. hlthf' II ".fHr.1 F"I I. '::;.11111,1' 

Iti:-t .. ··y 1111.1 !'lIr:" ~1' .. f ,\0'\ A'n! III, HI,',., 

.... 1'·' 1I"~d I' l' C, .. j· f ',," •. ." ~\lI'! '\' III". \' P\\ ~. 
I' :.";l'::t. 

Cross References 

lnl1.rmiitlHn Itnl' 111>('1111.('1'1 .. tH 11f'tl'rmItH' t'lIgil.;;ify .. f iuolelll.:r. '''i .. l •. ' 111HI ItIlH!Y'" 
or tn.lentur'·, ,>t'. {I"II II" Intq:llo111 »1,:,' I .. , .... {' ~1'1<H .; ';':"1'~ .. f; lj'~ ~ I' ,< 

l,i1Ii.oL\ly or "Hulr"!I!HA( IlI'r""n1'l "llIlt'r lltif' ,"p"lIdn. ".,( loI1"'I" n :-.'(, j,1 i, 111:1' 
Llmilfl:iiun 'It 11nl .. r. .. , t>1'P 1!t'.'lln, 77111 Ht I'-i ... tit!. 

Federel Rules of elyl, Proredur(' 

!\ott's or Oeclsions 
J. (:}r.SFHALLY I ..... ~, 

II- El,},~E"'T'" 01' OFl·F.~"'J:io. 
III 1'};iijoolO~/tl LL~HLI< tl_l:tl. 
III rRA("1'U'E A~Ij i'MO'-'" HL ___ i;f<:!\T H1.! 

\", (O~ H~Y Zll-:!OO 
IH )iEHU> ()Ii HELn;,.. i61-~H:1 

(.;.qlt"r$Jh t-f." 
_\H'{h,n~.'htM 

220 

·:'i'1~' ~\jf!lH., v~ 1"\I.lr' 
."tg""l!. 1;\1 

Mf't,"r ... nne .. :"'elltlrlo j 

""(Un,; ~b"'!tll~' 
PoUV1<llCL ,-f!i: 

O'1)'~.·.~;,~c ~;i~ 
R.f<£J I~n tlF...rk 

}!;,tl< .. tlhnt ('! t!ar"'Ir"~' 
ApP'}:,'tl""'l"f:t 11, rof",'1,jV" 

AI'O"'';:, it def.-t-.ud, I' 

rI1,)1'J 1fT ""'Hf'UI"'!l1t 
:\.·.t..1.4'l{ 'N 94 

!.Io~.t..mpHo1"j e, rll<k, d. ; 
Att'U.1I'V fN'''' ~M 
Attorn",,;. Jo t'li 

Iia-:'ka, lIt'i'MOnH f'fHl,,11~' 
Bruk .. "i.lA;(' h(IlH.~Jj !ifl: 

Broke-I'll, P'f"rl .... 1!8 1'un 

BUl'dt'I' ~.;~ prO(.lf 

G~e"811y :';'~ 
C.UIIHltton Ii!'! 

CllllHT'''l:.t tau ;'tat 

('1IntJ'"II:~lr Iwr"h' 
UUt'! dill/Ct'l'!{'f" I~' 
Int"l.t, k:IO{/lp'iln 

l"l'hatf' o~fl'r:',/; I 

R",Uan('", li9 

Shiftina IS4I 
eaUltatl?n 

But'd<!''n hi i1rOf,f I 

Eh~tn ... nfM of nffl"l!"" 

RN\ullflt,..,,, and 

plAint "!:fi 
Claet. i«'tl(vl .. 

Gen<"ratly 140 
{'omNHH' 111.1"-1<"1,,11', 

l1i 
1)f1"~ri ;Itt.:m cf du" 
NotlN> I·}S 
NUHI{'}'Ul~IHH'"'' or 
Per,",ol"i1'J entHI1,: I 

''''' Proof of dall'l " 
SplJrlOH'" ('IA"'" I!1<cI. 

TyP:qLI "'rtl'n" 1,' 

COttUl'lHh law tru,,,t, It, 
('{'-Inmon q'H'lIt!anl< Hf 

aelloh,. 14i 
('OtnI. jfl.h,t 2!i, 

('onl-fNjUN tbl 

Conft't"l"vat<'1rl •• 
tain lW'ti(Jn I:;.; 

r;tin~idf"riltl .. rt 1'''~1 
(:on;.trud.Iou of {"('t­

('t H,~:"t.H tl\Jn {if flo('" " 

\l"hh J<"t'C> ra: ill 

<}urf" .ll 

wah uthf"~ t;.h' 

('ontrH:H.ltion 2~ 
e&htdbufory "Ag! 

('ontroUln« p..-rHH'''' 

Burdf"n of P1'-01,( 
P ... uon. lIatd,' 
ltt'Q,ut .. Ut>1l ant! 'i. 

Plaint 
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loltiH'k pun r.a~f'1'f Hll1dlt' Hi 

.. (A:"" nud l!,j",:t'hdlolot r"t-'ott"trpi!, i' 

tn.)!illD It) rf'''tll1rt' Ktn('k!JI.!dt"rS 

.,".ti),OOO h~',lrnJ fur I 'jl'<l~ A'fltl!d 
at whvrf" d,,-f.'wl,UdM \:\11 lillt ', . .,n 
"'tlltly f';.t&bP,,\; J'lftt 11'f'._ "'-1;11,1 On! \Ian> 
~~n (jowntllra 1n ('"r;'''\'8tllJn'~ nusl­
~ whkh (ortl,i>{l It,,, ba')"; (()r the< !l.C 

and thug wert.' lillllhl .. t" ..,I,\,w that 
slntitf'1!i 1"lmvlall1t \til!> ,~!JV!(JUtly with 

mrdt {d. 

Two I,ash: ii'le-lllt'ut~ (,' tid .. 1'<t~d'l,n rf> 

i~_'d,,1 It fill' -nil 
dJ! ... t"'f 

iIlJl to "(,,,ring "! UUl\f'rteklUJo( tIl l'ilVTr Ita. 

,1;\!tg of Sllit Hulier rhlll i<lll,('haptf>l" 'ii'~ 
Iit!t matt(>r 1(( \\ !thIn I'rfJjlf>r J:t"('fI-lI,ltl ,A 
,1' t'o'Jd aDd thut !ljr nJJ,tI,,:.i to .. u,·\'(~'d 
1.,t",udaDt Illust (ji:WI,tlrilrate that ~lil[ \to; 

rll1v}Ut merH. GyD(>l"nl IllV. {'IL lIt (,(lOD, 
A~kf'rillat.. JI,C,X.Y.19M, 31 }.'.R_D. 3.';, 

llfofenllanl,/i, k~,f>f\ I,y ID"'PHtI'Wllt l'dllliHl­

awg uDiler HllH Hf'd!'-H} for filIPgf>1I oJ1l'!'rt>p 
(t!'40utatil)o>l whkh IDducnt l;\Hd'IHI~ o( 

;-I:1'J:ritlelO, (aJ!t\l! to k~IIIW "uit ,ql'< Ilf u 
.rh·lll(JU~ nature find: 111f>lr IkJt\OD In t"f> 

1,lllre phatlUK o( b',od to l'llvpr l'u..t'4 .,( 
~~Jlt. Indu(UDK rf'NOillOablf' fltt{Jrnf>Y~' (If .. , 

wltll (jenled, 111. 

Wh(>re ortidil\'HH Il( Idhlnt!t( "tl'<'klllJl,1 

l'riI Io ad Inn llJ(ftlnHt l'llqlllrallnn llflt!l'r 

:.1" "tJlw\lBptrr bBR('1I llO a\ll"i!"f'd IIlt1'l' 

,I I!tt'llll>n t 1'1 ur \lllll:H.!OU ID n·"lht'nfl d ll 

.:bt€-lIleDt ID Clll1DI"dIIID with i:,,,'1IHH" IJ( 

1'.lllv~rtll,l~ l,fE>(E>rn>11 ... "1' k ifl,l nul dhuwi 
!\II{\IIO I \;tIt jllaIDt!((K knf''.~· II( ,J:;('j.!f'tI 

ah.'\('I\II\llj( l'<taf(llHf'lltJol Ilj'('lrf' emf> HHt'Il ,'d 
, Illl.,l!hlllt, 1,lfllntlr(JI \',!I,I,I 1·,1 n-'(illirf<(j 

!Il flip 14t>-t'urH;:. \'l' .. c\tlllfin \{lfyi :ll"lt! 
',Ifll. Co. [).C;-'; Y ~! <I •. H t-- _1' I; "7n~ 

;ll'r, I~w WliI, 1";,'Hd:ct<i'd w,th pr(>j1ldl l 'l' 
<dt;ld h}l tJ(; UI,ht!lt.' III t;.\".":,le I\t fl:.I'. 

:llgi'l or (al't llnd 1'()lldusi"'I'i II( law w[fh 
il'I'IIf','t t.o (rll"ulltv I)t !;;t' 1'{l.l!lpI8Iut. 

h.le!u Y. ShIeld.!! &t Cn" f',A.~,Y.l1li2, no 
j··,:!d 1344. 

I,. , .. Ie" Ilf dh--frll'( I,'II'!'", I',.nurt- t" H'! 

d,/wD Its fillltiuKI'I (,f ft.!'\ .r ,! cllll"lu"i'lrl~ 

fy urE> l1!'!I!,llluflh> ,,\:t'o cUHrl ""I"q>!f'rt-'>! 
\1,.f'lt wllh\lllt jl(,w('r to ;,{I\'(> rf'>plf's\pd rp 

lit.." 11,)ul"n Intlnl<trl('~, inc I·'"t"!{" t'. 

-\.); ): \96.'><. -ttl~ r'.Sd 935. 

Q"'t1t'rs ~rllnt!n~ nllplll nti> (,lr ~H'1lri-
ty lin' IljljyftLLl1f' wllt'a IljJ!It'RI II,sljpnK('>j 

(IIUI'"['1'I t",v."'-r, I,I 

~tlJ\'li:!l"~ ;ef..; Rpp(>ullng (f"m Htd .. r 1111'+ 
lld",~illil ",,:,lp!tllnl (>I. 111",;';1'1'> nri"in.ll 11ll! 
,,( '11t.",,>>l unlrulldal ;drl,tl fLI~llfl< in anI! 

fr'b\l\nll'ot ('"nd'let In llt-~ lit jl(O;{IIf'('hu 
"1 ":-1,,lr 11j,'ll ",tlllf'llWnf ('1m III I-h,l!!' n~(' 

"( ft'(julr\'III1'111 <I( \Jllnd .j" I'nfl.jl 

"r rp~lhtl(~I\lj(, "In,'*, fd:iUi"t> fll lIdO· 
,I (;lI11tjnu Inl f" till' final ,'r,lt'r 

Ilf 1\;"ill;,"HI' Fi,./,!:m;:J!1 v. \{l!\"I!I(',IJl :\1(" 

I"l" I' ,\ :'\ Y 11):i\, f'" F '2:11 

\\'Iwrt' (",flljlll1illl 1'(lttd;tdnM \ ,,'d ('11 
t<1'I rllrl h >lnl) ',i:(' du:m {,·r r(';!('!, iHIl-\I'(l 

ill 1111l'1 "ll tI(t' 1'(Htln;'IO l<t\-\ 'Ull) 11' part 

"fl ~fll" H"'t\>la 1(11(1 loII'I'ti"tl l'd II{ 111i, II 
tJp\tlwr IU! dr,ll'r ~!"'f<llf~:Jl,.\ LIllI ['0 I" 

,;lc-.nhl" I~nf' 1"llItl llllr J'1I1,,;,','01 ,li!<I'lj:'l~ 

tD;: :-ilJ( h 'I1Olnt I(IIJ~ Ill.jl lIJlI 1'11' 0 1' !,eudlolo{ 
wl,lI!,1 Ill' (In ,1;'I(p'lahh' "nthll ,j\·("\~I>ln" 

"f I Ill' I\;-t ;',d l'l,llri \\·r!.vht \' I;i\,·dln. 

'II\')! \~ !ui{ {'1,t;J I W'\4 ,'J!,~tr(lIn;-',1 III rp 
\1 irllit ('urI',.. Ilr.ld'/- 'li"dlj("",d,~ Iii' 

til ,IS wlIiJ Ilrl'Jlillkf' aftl'r "![(jUU(!,, \JfPI 
:,'r'i.~I'11 Id ;ll'I"-jlf -.p[,I('I\,l'tll" I'tllfft'tHI 

IIf'f(>;',;,(nf" \\" I!till II,>' ~hwh("r I' 
.\ (ir \;1";--. F ~d \;'\."3, " ,nn: ,1,1,[(,,1 
;!(, S ('L ::'\;11. L!H I' H:ltt, l~i I Elf ~,l :t.";I·( 

§ 771. Ci'illliantHtle'" ari~inl~ in conneetion with l)rosl'eduses 

nod e.'-'Hlm')nlcations 
Any JlCtc,on who--

(, l) cJ~ers \/1" JePs a ~t;cudt~ .. in vI(ilation of section 77(- of 
th:8 titr~:, or 

,sec'Hity (whether' or not exempted by 
llH 1;,',,., 'l7e of this title, ,)ther than p.lragraph 

21!) 



it· --=--~-

Rl!!t'uriUes ct ot lti::t3, /ll;i'>/i) 17 eVil 230.100 ~t 1eQ. 

;t~u .. rftl "'~'If Of"y POIl~'l~", 

~Ul'lt\ Exrhar.IlP A,"t 1)1' 1~'\'34. I!~ ~: CFl{ 240.0-1 f't seq. 
lM't,rmath) , l"f'lU~r<t!l. ~U' , ~f"e 17 CFlt 2(lIJ f.j(j et JIt'q, § II Notes of D .. clslona 
(J~n~raHy 1 

Amf'tndmt"nt ur !>IUtlfll"'m~nt.t1on of pro. 
fIIp«"('tU. !l wh.:on pr(>pat'lnC' rlocurnents whl"h W1!l ht 

r~t'{'>li U,)'Jn In ('l,nnw'tj'ln with ~31e nf_" Fal.", Ir.JW>ouratf', or ml'l!>ad!njJ Inr,:rm~_ 
tlen 2 

InJI'ftctlon 4-

f.t"lH"ral!) 

A pr')flIHc'ct'HI !! fI;('rurlty 
(',mtsin, with "Y,I'('1 1t1o"A, 

ail Information f('gililtntfhn 
stat<"'ml'l!nt, and, In ~'JTl'l, TPiit't8trntl,ID 
• tAt~mt'nt mUI't ("!ntatu ! !ItormJlo 

C"'nter", 

t. Fal .. , lna('('crllttf', 'll" rn!.It"ftd!nc- lufor. 
m.tlon 

Impl1elt III provt"llfn (,t "f'l'tlnn 
fllt';' IJrt)fo!PIP-,",]'l'l N'latlnll t, fI 

N'ftaln I~ r("lqjr+>. 
-:-hnt tnfOl"t1I~1 !,)!t hf' 

P}"i't>t'lt .. It :'rdtp~'tll~ 
nwt'l ff',)tJlrf>hH>lit \I' InfQ1"!'!iI<th,n d;fW!O~n.t1 
Is 11111tf'Tia:!y fall4e lir Tlli'!)~Ad;:IK. R~«.'llf'i-

"llrHtl'd. ~('nfltif's 1I11/1 E',.,'! 
mj$l.wi{JIJ v. :s'fttlCtJRI ~tud'>nt 
Corll., D.C.fJ.C.l9'75, 400 F,8ul'P_ !J..H. 

Am .. ndrn~nt or lIuppl""mfOntatlolt 
p!:',apt('hus 

n('<'IS10l"lf~ fit ('f)mmI3slon hOldln~ that 
l"~Kif!;trnU()u 8tatf>m~nt n~ not he 
amended til N!tlect postf't!,pethe fj""'elnp_ 
ment u(>verthelE>88 rp('o.,niZf! that prospe • 
tllM most M Ilmendpd or supplemented 1. 
lamf' mann.-r to retlt",'t "nch ehatl~ 
s.curttl,pg and ExchanJrt>- Comrnlsn1!on 'f', 

:\fanor ~un:nR Centt'l"fI, Jne., C.A.N.!. 
Hi7:2, 4!i8 f~.2d 1~2, 

Au:umlng that pr(l.pt-"'I.~tni'i rf?letlng to 
PUblic stock of!f'r!tqr SpoRt: ')nl)" as or 
the ettl?ctlve d.e:te of rpgistratlon Bh~, 
Ment and that proA~'tu8 e;lntslned Uto 
false or m.liHl'flding fltat.'mf'nts 81" ot f!'t. 
(f'('tlve daff', "(Irp"fl1tion nnd its prl!ld. 
PRig Wer", H.~Yf>:-thf'!"'p!O under a dUty to 
ttln~nd 'lr 8uppllfmftnt P!Tlfq P('tltf.l to ,.. 
rite,!.'! p').tett~('t1vft devfllopments. and their 
fallu!'f' to dJ) 1\') opf'rltt"ti t,) Ftrip pro. 
fI~tll.il f'( ('ompliatH'p, with this sl'ction 
and 0l~rttted to violate proBJ)eCtuR-dellv­
€"r) rf\Qu!r'''mi.-nt ot flAt'ti,}[f 77('( II] (.'.:) of 
this title. hi. 

0 ... and E:xchnHg(' ("H'lmihRi"n v. ;\htnur 
Nur.IIH~ L:PUtt~!'III, Ill,'. C.A.:\', r.W7!!. 4~ i, InJuru'tion 

!'f<l4Xj+""tHi'< (fltl" tIl \A Ii h thl/< 

f'<'jull"'U"c,1 ,,' 
.r t!~!" til h', til'", II t I""'j(h 

~ f ! "" i j, , ' , 

nre (Jilt 

"'(''',IH''f''lnl II:Hh~tftu,'n 

,,,,)It! "l,V\"'l' I,' 

,Ie 

t "'f't .. (,"'t II 

'n 

wa"1 e!ltjtlt'd to rrt::limlnary 
l:!jlltll'ti'm t" e-njnlu ,·~rp":-afl'ln And oth. 
f'r~ tr')(H en~'"1}dofl iu R('h lind prartlet!:M 
Yloistin)(, thl", N'I!;ehil!l'I(>r ItO j ~f'('llritiH 
EXf'h~jni!p A"L f>,0-('tiOll 7~iI "t ."~'i..j. (If t"jq 
tlth'. 1n '<lip 1ft '''ql'lfrt( j'In',,., "tll"k, whf>ff' 

hy 
!!I\toIfo'h.feru€otl<. 

"ali> "tuck dijJ O(,t 
:!l il'. "~111,'h6p!f'r, 

,~''t':o ilHIIl,·I'd t,l IIlJr· 
and 

"{)rnnI!Nxl'lO v. ~!)rlh An! FiflJtn{'f' ... 0., 

2H F.~I!Pt,. !q-;. 

~ 77k Civil lil'NEti.", "n !!,CCOUDt of faJ'If' registration state­
m .. nt 

PrrllO". pO •• f'll.JI12f COMUtat!' of at!th,n, J.;<eratl'U. Uoblt" 

In til".' of th'? registrnl.i,)l1 statement, wh<'" su(~h 
pHd b~~carnfl ('ffe<:tin:, cnntHln"d an untrue stntement nf :1 r:1ateriaJ 

lEt' 

flft or omitted to 8un.e a rniltCU4l 

necessary to make the statements therein not miRleading, any 
~n acquiring such security (unle~s it is pl"oved that at the time 
tl such acquisition he knew of such untruth or omission) InIlY, ei­
tllf!' at law or in equity, in any court of competent jurisdiction, sue--

(1) '"very person who signed the registration p,tatemfmt; 

(2) every person who was a director of (,)1' p~rson perform­
ing similar functions) or partner in t!le iSP,UH at the time of 
the filing of the part of the registration ~t"tement with T{'spect 
to which his liability is asserted; 

(3) every person who. with his COllsent, is lIamerl in the reg-
istration stlltern<'nt as being or about to become director, per-
son performing tiimHar functions, or pnrt:H:r i 

(4) every acceuntant, engineer, or llpprai8~r, or any persop 
whose profe~~ion giveg authority to a ,ta~ement made by him, 
who hlilB with his consent been named as havillg prepared or 
certified any part of the rel<istration statement, or as havinl< 
prepared or certified any repQrt Qr valuation which is uged in 
connection with the T',gi'ltration statemert, with respect to the 
ststement in such regi,tration statp-rn.-nt, report, or valuation, 
which purports to have hePll prepared or certified by him: 

(5 i every underwriter with res!lp,:, to such Hccurity. 

If such person acquired the security afttor the issuer has made gen­
~rally a'lailable to its security holden an earning statement co\'er­
ing a period of at h~a8t twplve months begin:1ing after the effective 
date of the registration statement, then the right of recovery under 
this subsection shall be conditioned on proof that such person ac· 
qllired the security relying upon such untrue statement in the re;.tis­
\ration statem€'nt or relying upon the r~gjstratjoll statement and not 
!mowing c-f such omission, but such relianr.c may be established 
without pc!);:,f of the rcadinl!' of th" l"'llj,t"~tiO" ',wtement hy such 
pe1'!!on. 

l'e ...... f'xe11lpt from "~bUIt:r upo. proof of J •• e ... 

(h) Notwithstanding the provision.s of 8uh~ection (a) 
tion no pemon, other than the iRlluer, ~hall b,' liable as 
therein who shall sustain the burden of proof- -

this sec­
provided 

(l) that before the effedive date of the part of the r~gistra­
tion .talement with respect to whic'l his Iiabiiity iH aE~f,-ted 
(A) he had resigned from or hl1d take'l !md! :'tep~ 11$ are per­
rnittt!d by law to resign from, ceuged or r<>fUeeG :0 net in, ev­
ery office, capacity, or rellltiO'1shin in " .. hich lv- wa~ described 
in the regiBtration statenenf >18 a(.ting 0r agreeil,'( t." Ht, And 
OJ) h had advise'; tl,e COml'!1iR~"'1' tn~ jy, writing 
thb.: he had taken ~H;!h acLicn and that wDuld !lot :0,' reStt-1)l-

sible for snch purt of t.he f'lgipl.ntj"u 8t&t"men~; or 

1.87 
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r;~nT'IUM ct of )\1.13, JI,~ 17 C:FH 23{UOO et &eQ. 
" •• <n, ' •• ~" '''' 

~'lr~U~ lCx('ban.~.,. Al't "r H134. l'~ ;; CFR 240.0-1 t't seq. 

§ II Jl'lfnt'rnatlfJ , :rP'1u~lo\bl:, .. tr, ~t>'e Ii CFR ~l}1if) et aeq, 

Notes of D<>clslotlti 
O'l"n"raHy 1 

Atnf'n,lmf'lnt 01' f\1ujlpl",rnf!'fitatton 01 fll'O-
wtU!n prE>ptlrJn« dOCUnlftntJII: whl('h wtn .. 
N'L'~(I 'L''',n It, ('I)nn.,,'tlon with ~ale of ~ 

• P,.>tlllli S 

Fallllf'. 1fla('(V(Jrat ... , or mld.'i!«i!nll tnY"J"n'Ul ... 
thm ! 

!nJunf'tlol'l ,. 

L f;f'll'>1'raHy 

A ~)r",.Pt'<"tup f@laL'rJ~ i'1 f\'(4'\ll'Jty 
ilIuM ('qJjfa.!n, wfth 0pt'dt'If'.1 "'\::1'f'ptl 
all intorr.:attlu!l. r('gll<ltnq"n 
f>tnt&m~nt, and, !n l' ',rn, ft>gI8trn.!j'lll 
stAt1!mpnt mllpt ('cntsin !nf"nn.!l­
tl,)tl, tn('\J~I'1K UN'" .)t pt.M'Hril(, PJ'.': 'LatA'd 
nE"t IJr(~., prl~ at vdlh'h will 

('('\It:t~ [l11!'~ 

IrHllr~'-('tlr, 

C'1l!lm1uioD v, )!aoor ?'':'It'>.;itlg 

In,;., C.A.S.Y.JP72, '!l~ F.!:'d ltf'<Z. 
C't'Bt('rli, 

!. Fal ... , Ina«urflt ... Of' 1'\'01.1 ... (11[1" lnfol'­
m.tlon 

a l'f""'~;:1 t" 
l~ rf'Q:l;rt>_ 

~hflt j)p !:Iut 

ttu'!vfqr .. A I·r'·' r~'tl!H d'rNl Il),t 

I' dLfH'lo, .... {: 
{!lIMe ,)r mil>iPRd';JJf. 8~ut;. 

tj .. s and f/:xcl.Il'Jgt' v. ~!I\nqr 

S€1'Hrltll"R !!:nd 
mhtJ~il)l1 v, ;,\qflfHHitI ;>::tudpnt 

Corp., D.C.D.C,Hn!S. 402 F,SUPl1. &U. 

AJ'l'I""ndm~nt or liIuPJlIf'mpnteUOJi 
Pl'{H.pUtlU 

P'&.'iIlIOI:M ,d C<nnmlfHdon holdlnli!" tlutt 
1'1"glAtNltifHl 8tttt9m~nt need not be 
amended !.n N!!fiect prtstet1"l':'dlVl! de'lfelcJ"_ 
rnent llfi>vert.h(olI~8 rf>('o~mlze tllllt pros~_ 
tOR mUlt ~ Ilmf'nd,..q (lr !llllpplem@nted, 111 
80m*" manner to retl{«'t ",ll<'b cha:l:l~ 
~\lrJtlpfi and l<:xchnngf> C(lmmln1!jotl T. 

:'.fannr Xun~tl.f( Cer;:tR~~, Inc., C.A...N.Y. 
Hl72, 458 f' .2d 

ARsumlng that protlllp(>{'tolll rf'lHting to 
pllbh,~ .tock (H!Nlrlg' 8p0kt: ollly 88 of 
the E'ft0l'tlve date ot rt>gistration stam­
l"'leot lind that l,rospertu8 '~Mltain~d no 
false or rnl"I~Il!tlna' ~iat ... mf'Jlts tit. of ~_ 
ff:'o('tlve datt>, ~'orpf)rlltl'Jn and its prinrj. 
pals wer'.' Ht'vf'rthel~;1\1t nnder a duty to 
am.-nd 'lr lIIupp!~ment P:rospt>NII,. to ~ 
fl(.",t p08tetf~'tivp devE'lopmpntl'!. and t.heir 
fallun> tfl dD 1'10 o[W'f'Jl.tNi l!'trip pro­
!lpeetu~ f'( ('()mpllaft('e with this: 8PCtion 
and o~rate-d tr) violate pr,lwpeetus-dli>l!v­
pry r.-quirADlt'ot ot 81~·t;{)n ';";'t'i1,j C?) of 
Ods 

Nunhur C"llt~r., I 1)0',. C,A,~. Y 1972. i58 4, InJunt"tlon 
I{\k::!. 

\\ lIh thll< 
pr'll'ill'd 11io1 

"f 1'\8't\"n ;-:-... ".: I:?: 

Wl\~ P!l!ltlp"i to pr'€'llmlnar1 
" ,·,"Irp;'!'al loon and oth-

.. r th!,. t!i 11f', tJ,,,,'iCll 1 "'f't" f"rrll 

Pf'''! tr')HI Ctl}!"Htinll In aetll fwd prai"tictll 
vlulatif\/l: Od" lin j f:.f'('urjtlpl!! 
C:XChtHlj{P Ad, p""dlntl "7!O;1l H "t'o.j, 'J! thhl 
Iltlv, In nf (,'rpilnlti .. u'", I""wk, wherif'> 'I" Inf .. r"ti 

11 

""n,lJ)('n'lnl 
Whil'~' ,'1.'llrl 

§ 77k. 

In 
part 

;JHt '" 
',"!l 

",t,wt. did O(·t 
~:d;., "::lwtwptn, 

lln'·'kt,'t;.l ,,1101 lnolu(,,'d to pllr· 

d1lihe 'Itdrj( h)' Jl:i)o,N'~'rf',"~ntgti'l!l~ Rod 
ml~fltatement/'l. ~0{'l1rlti(>l" ao,.l F:xchtl:ng1' 
('nrnnllsxho !\:'1rth Am F!nqnt'f' 

!!H F.::-l-uPI' 

Chil liahmti,,'i I'll account of faJse registration stare­
m .. nt 

".'f'4(l11. po.er •• Itt" ('MU •• of actton I V<f'nona tllthl .. 

(,f the r"gistratio.Jn statement. wh!'" 8u~h 
an untrue Htatement "f material 

11',6 

hct or omitted to SUite a maLt;THli !ctt.~ '-'1 "'-. _OJ 

tf necessary to make the statements ti1ere!n lIot misleading, any 
,erson acquiring such security (unleAs it is proved tn!'.t at th~ time 
tf Reh acquisition he knew of such untruth or omission) may, ei­
.r at law or in equity, in any court of competent jurisdiction, sue--

(1) every person who signe,! the registration ~t_atemcnt; 

(2) every person who was a dirpctor of ';"r p~rson perform­
ing RimiJar functions) or partner in the issuer at the time of 
the filii'll< of the part of the regj~tration stlltement with re~pect 
to which his liability is asserted; 

(3) en"ry p~l"80n who. with his consent, is nam(>d in the reg" 
istration statement as b€ing or about to become director, per­
son periornling siml1ar functions, or part:~<:r; 

(4) every acc(mntsnt, engineer, Of appraisPf, or any persof' 
whose profeR8ion give~ authority to a Rtaiement made by him, 
who hll8 with his consent been named as hadng prepar(>d or 
certified any part of the registration statemf Ilt, or as having 
prepared or certified any report or valuation which is used in 
connection with the f"gi:,tration statement, with respect to the 
etatement in such regiRtration statement, report, or valuation, 
which purports to have been prepared or certified by him: 

(5) every underwriter with respect to Ruch Hccurity. 

If sueh person acquired the security after the issuer has made gen­
erally IIvailable to its security holden an earning statement cover­
ing a period of at least twelve months beginning after the effective 
date of the registration statement, then the right of recovery under 
this subsection shaE be ronditioned on proof that such person ac­
quired the security rE'lying upon such untrue statement in the re;:is­
!ration statement or relying upon the registration statement and not 
knowing (If such omission, but such relial11!c rna) be established 
without pl")of of the read in, of th,' r<,~istr",tj(lr, "tatement by such 
perllon, 

I' ....... @1 ... pt lrotn P,Jtbltlty UPflII proof of 1 •• lilt;. 

fh) !'o;otwithstanding the provisions of suh,edion (a) 
tion no per!lon, other than the i.$upr. ~hall liabl(, as 
therein who shal! sustain the burden of proof- -

this sec­
provided 

(1) that before the effective date of the plIrt of the r<'!gistra­
tion ~tatement with respect to whic~ hiB liabiiity is aJ!~E',ted 
(A) he had resigned from or h:<d tak!"" ,mch c1tep.~ an aYe per­
mitted by law to fE'sign fr<ln!, ceas\!d or ,,,ftl£ed ~o uet in. ev­
ery officf', c!lpacity, or rel~tjo"ship in '''hich 114 Wag desrr~ood 

in the registration statenent li.8 a,:(ing '_'r llgreeir,;( t.o 2~t, lind 
(TIl be he_d adviser! Comffii~B;Ctl th~ in writing 
(hu: he had taken gll;~:l adicn and that would not 0/ 1'~:'Ipr;r* 
sible for ·gnch part of the r<tgiP!,I'"tj·'ll si.at0;nvni; or 
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lI. 2A no~tESTIC 

JI'II .t,wk 'IUrt'h.~" 'nn-il' ~"i!t!lh I' 

"'" • tAl,,,,, !lUll II~L':'·fSdln/ill rq; .. frs!l, p 

:\tllll.llt, m,jtll,n In rfl"ll/!rf' )o!',,,,lr;'I-,j,;t'rJl 
" ).,0;1 $.'iO.OflO ",!"I'uril J till' ,·"",t!< ''\'I}H'l 

"e dfu,ed \,~/flf'rf' Ih'ft:ndlin:~ I~!d [l"t ~ Jf. 
'ill!iy t"lotli u H"h I ~,tll fI,f'lJ "'JuLj n"r till I'" 
j'."f!lf;ell 11,.wnl)Jrn In 1',.t;,,,I'ltlj ,n'. flUS! 

~ .... whld} tormPtI 11ot! hdltl" rur I h@' a,' 

Ai .ntl InllJl WI rE' ::nttt,!p t.l .. h"w thtU 
.I,,»lItt'. t'IIIt1lolalnt \\.jIIl vlall,q .. .!), "1!!\ 

I ruHII Id. 

'i'wu !.J.ak t-Iement. "t ttl!! I<~d 'I n f'f> 

3 l,L,t f.// 

15 § 771 
it'Ll' 'H;t 

,;011< f, r 

"" ,I • ,,111 Pli" ,( t h .... t',~ •• ' ~ I • ,'r, rf! 

'I' If' '" ,-,· .. n~(fH!I',n In,;I I 
,·r ,,';III,r!al !','I ~ ,-" 't.. '" 'II h";JI 

IH,":I, " "t I>~q, .. ,.! .. , ",ld .\,'11'1' 

I I> Ii'\ :{rd "~ 111 

till,I'!.I"j .. (."" I', "Ot' ,,f 'to., '!"~' t'!. :'tlll .. 

,,;/1"'1' ft "\,If't'1rV ,/',,',1 h'<ltt "t ,nl, \\,1" 

I,f· fd I' I dl & ;;1>1 11.'>"1''1', I!" ~\",1 .. 

lll' 10 pOlftlnJ( lit undf'rl~klnM' til f"iV("r M: 

'!Ita or BUIt Huder I hill !HllodHifllPr <orf> 
,~{ mlltf>r 1_ wllhln pri'lu'r ,j! .... ,·t .. n,tU Lf 

If C'lul't .ad thai tor nll,ll"u I" ;'U"I't't.'d 

t,!tHSAut mu.t den1l'nlilrftle Itlnl I4t;lI II' 

;,!h,}ut m.TIL G.opf'AI In\' ('", "t CI,nn, 

• ckf"rnl.n. n,c.s,Y 1981, 37 J.'.H. 1), 3K 

J,~fef';dant. ... \...,.,11 loy !ti\'f'.fl11f'nt 1',It!II'/'t' 

lit-II under thllJ Bt·d!oll till' 1l1I"JtP-t1 Il!i'1rt'{l 

,rt'IJI&fhtlll'l ""hll'h lodl,!I't'li f,urd,aMt' 1,( 

.-"..:rifle., t.lft"d ttl Mh"w "I,il wa" "t ,I 

,r\,I,IIHJ. nature and Ih .. lr 1I,'lllijlO III to' 

. oliff' pl,.tln. ot hllnd to l."vt'r 1'''l.4rw r 
1.\1. Ino:ludltur rtoa."n.loI. ftU"rnf"YII; tl~"', 

*-u oIenl.d, III. 

Wlu~"e ttffltla\'1I1iI lit I,iallllitt i'l1,l('kll",oI 

,'(1 In .<"flue ••• 10Mt ("Irp(}rnll"n l,nl1,-r 

.. ltI l'Iub"'lIapter b .... {1 liD allt'/lf"d 1'01'" 

'IJlIt'Ih~hIJl or Ilnlllu,lon In 1'1'.,-11.11'811 'n 

'HI.-ment 10 \'OhOf'('IIoIO Wllh h'''I:'l.Il,'f'' "t 
c ,IP'4""llIoI@ "'1' .. t .. rr .. ,1 I<I'H k dill n"t oIIHI'i'l 

""th'U th.t IIlalullttM kni''''' 1ft /li,l>/.: .. II 
",h,)t'llolIIlJC "1"lpI/It'III,, Iwt'lrll" 1)1114" u 1h',lCpoi 

"111l/lalnl. 1~lalnllttM w"IIlo1 I, .. 1''''1111\,"1'11 

'" ~Ht' ~'urlty, }<'1I>.I'hlll'Ul v. Hayl!I .. "n 

\Iftr. C(,. .. n.(!.!\ Y llHU, If F ft.11 ";"117 

I:. !Itt' "'i'i,,·Hi&L! ... ~1If"O ""drl ",'1,"11.1('1' .. ,1 

II-... it ~"I h' III 1",\4'1'1' I" ,Illf" tP'IIH·"fPli rt> 

':1>( [I"hi,·n IQ,llhtlrl.,. .. , Inl' , F",II'. V 
\,:\ Y I Uti.'" , 41l"..,' ,',;l,1 w3~ . 

';"',Irr'< J{ranllf1jot t1PI.II, iU, IHt (,'1' "'1'1'1/1'1 

I} Itn' HI,,"'liLt:o't> "hl'lI 1i1l1">Hi ,',.lkO.rt'1< 

I "lIrj'!<I 1'''''''''1' 101 

:-tl,,, Ii: 11 , 01,,+,,1''' IlI'Pl'l;\litH( tr"fIl nrdf'r ,11.­
Illi .... .luil "I''Il\o1,dnl ;,I\'" 1">lI'It"lII afifl'flj( nul 

,r lit. ",,>,1 1I')truthtul ltiet-dIIt'DlfI In and 

(f111dll11'nl 1',10UIlI I 10 1/1<" ,,( 1't"I!'I1I'~'hlll 
"",.rI·dl"~II"n ,,1,,1"IIIt'OI 1',oltl,1 ,h<tfh'DjCf' 

\11" ~".~ • t rP'Iblrt!hn'lJt ,tt fl"nd U'" ,·"polf 

li,d! "r rf';d"'lltHuj(, klnl'1' t,l'!II;" 1,1 ,'''lfI' 

r,y W,,;I 'I,nolllll/o 1.-.1 tIl Itt*' rinAI "1'01",1' 

"t 0I,"':t ,,.,,-,AI Flloll'llnlan I', IL"lll"!II ~Itjt 

{,,, I·A:'\Y.I'I?d,IM"·2d~."<3 

\\'hf-rt- 1'''luplalhl n,r;ldlr;IIIK IW'I ",":111.­

til'l t ,rIll 'lulJ 'ttll' dbllll t,'r rl·lh,t, luuwll 

III I,art "I! Ih .. '''';In''IO 1<1\\ !U\l1 in part 

"II \/11'" 1<1',-III1Q lind I'It"('lllIn 77" ,of' 11,1'. I! 

til'. 1lf'1I11t'r an 'Irolt'r ).:rhll{\:1t; 1""Ii'11 11' 

,;i,.l'd~M ,,11(> "'Ibnl 110'1' Ju'I':",,'nl ,I h:q'li!'HI' 

11,1' ""1,'11 "ilOI lo-u\I!llo( 11,1' "Ibpl' 1"'HoIlln( 

""lIld III' 8n ht'I".)):IHlol., 't:11111 ,1t<i'IJilllln" 

.. ( lin' oIr-trl,'1 1'11111'1 \\ "ls.rhl \' 1,11'''''11, 

{' I' \ I',il !\'I;!, ::!"I F;.!01 ~!\"i 

I ,ftil~qtt '" 1I1'''e h.,'II"" I,,{h;c"'t II I(r.'lrd-r 
~.,j (HI v[,.IIl!lIoll/ll "t tilt' t"dpral "",,,,'.11'1 !'Ii Heo'f"r_,l1 

,1'* law wttr (;\"!l1~t<M:"1 Will) l,rI'J'IJ'I'" ," "t l'rr"IH"'l,,,, 'il I, I j"lI .. "f 

,LId l'Ot lit' UI,hdLI II: 2 ' ,,,1',,(, \,t t,,,,1 ,II ',"II I,..~Y", It'" '.11\' II~ tt,.I,ll 
',Itt!! ot t&I't and C'111H'!1l1l!"'llt "t law \1 lIt. ,\I\);': ,'1.;111 1I'l" ,'<lL,.lrlllu,1 I" 1'1' 

""rl't'I't tIl frlvvllty lit tt't' COHII,lIdll!. \,(111 ''''Irl'~ 'I~ 11!"" 'I:~I' I"~"',IO' ~" 
tdtiIJ v, 8h!('dd. A: Co-,., C',A.~,Y,I{l72. no 11' WII:I IOr .. jud:,'l-' nfll'f Id,;!fl1ifr .. lIfUI 

~ ,~,I 1m. t,'!','''''1 I" """'1'1 '<'/lh',IIo-IlI" 1t('I!tl'r.,d 

q 77/. 

:" oI,'fl'lIo1'1nl~ \\'III'O!I'" I' Sh "I'IH'. (' 

Chil Iiahrlitl~ ari',ini{ in cOllnc('tion with Ill'osl>e('W1>CS 

nod C<.1mrn"llicatiolls 
Any T'~rMn who--

f,!) o"-!'era (Jr ilel~8 a ~\.·rllril ~ if! vi~jl:ltioll of section 77t: of 
thj s titl", or 

(2) c!'fpra or :,\fw!l, a L1eC'lrity (wh(!ther or nut exempted hy 
f}lf~ p",Jvi;don, Id [1t-(~~u' 'l7c of thili titJe. other than paragraph 
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15 ~ 771 SEt '(HlTrES ell ... \ I ,2: of .Q.ut-'.";"ctilln (J~) ,)f '-aid ~n't;tjn), hy tnt' liSt' of :lily n'leans " 

or IH::;~rurn<:n~R of tran~portdtion (II' l·omnI;Jnicllt~on In interstatt,' I.: 
clm~r;lerl~e ('I' of the nUilJ~. by m''':u'::1 ,if a prDSpfI('tl;q or ora 

('ommunlt atit"), ,-\'hich illcllldes ar: all;rt!(' .,!tatt'rrtent of a mat~­
rial f:l:'t or omIts to ;.;;tate a mat,'rial {11ft I~e('t'~sary i;1 ordpr to 
o:d·:l' the statt;nl'nt~, in the light of the dreum~ta"l('('~ under l. 
wh iI' h t}:ey Wt")r,~ f['il.dt" tI • .::t ml,.dt'adil,;g (the 1'lIrchast!r net kn()w- • 
illY' of :,uch untruth Of (,tT.1Asion), Ilnt! \\'ho "1haJi n,)t ~u~tain the i 
hurr1t"n of l"'!'jof thl.t he did not know, anti in the ('(I'rl:isc or l 

ella' ;('::'i::::')~ "t'~ '~~~ ~~~:~:),:':tll ::':~'s~,',':\~'~~ ~'f'::'::it~";::: h(;~~':::~ l 
may t1Ufl (lither at Inw or in (lQuity in any court tlf compt1t(1nt juri~- t 
dictio!l, to reCO\'er the Lon.:.:idt.'ration Jiuid for ~ueh 8t'curity with jn~ I 
terest th,~reOIl, lc..:s thp amount of allY illf',)me recpiv('d thl..!'·('an, U;ion ~ the tender of ~Uth ·,€('urity, or for damal<"s if he "" 'onl<,'r own" the I 

~~:~r~:::·l,.l:l:l, ('. :lR, Tit',~ I. ~ l:~. ·l.~ St.!t. ~1. All", II), J,,', t, c. G6~ It. 
Title L ~ :J, tiX ~tat. {i,".!), 

Historical i'Ioot~ 

10.:,., ,\olt"n,luu·of. A,', -"",1(. '". 11):>4 :~);..t. 1'11'1 II'" ttl) 1:[;",';;1" 11;111' IIf l!iSl 

",.'rlh! 'II I ";,, I Ii; flnll ,:!I "(f"rl'< .,r" A""·IJ.I",I"III n,,(., 111.1,,;- .11 -;:~h ,If j 

I),tl'- 11111' 

t'f(q!h .. lI .. t .. or \In'',,d''"'l)t 

I ~ ( .II' ""'Iiot 

1.:,:1" ;l} lIt "lilli' 

I 1:111I_i.tI· tl 1'( 11.1 t>l't< fll', II, \I I~III "r II ": .. !'t '" 

Federal Rltle~ of Civl\ Prof edute 

;11)11 J II" illl Ilrll,"'II",,' 

LIfo SI' I{ ~LJ4Y I~~'" 

II tr,Lt \IE'T~ ~II' Ill' I'E" ... ,;, .... ,<" "',,' 

III J"LHI"I1':91 LI 'HeE 1l1_1'1" 
" Flt>\f Ilf i; .-\?\h i'HO' "~I'i :ll. __ .,,,,,} I{ \' 1.\ lil~:IO 

\. (I "4}., d't' tll_;:dQ 

"1 Hi \jLiHl' "Ii IB':LI" .. f11-~H..' 

f;~ rlf'r~jh l~',u 

"i'~'O"I" .IIlf .. 

\" ,1I·"fl,." "p 

"'PI''' ;'''"V.: .. ,$i'· 

'II" .\d,I' \1111 ' 

l 

I 

. ,\ 
1",,· .. liI'llty OJt ,.vld,.~ 

·"-.t"'.lt I );\1 

,\J.., ""'4 Aad .. :",.Uo,.. j5 
A'dtn.a ~I\J .tH-!tln6 .~ 
1'.uF1>n~l{, f'nt 

tha"i"uHy <!.W 
R .. ~ ... tlon buk '!3., 

''''\Autont '2: tl&l{"t~.'" .': 
Ap..,..,:.~t':'Mnt oj "H .. I\~ 
.,\nH>. to d.,.·.ud, r __ 

.. t"~l'" .f ~.mpl.IAI 

'\.41\:·i\~'" IN 

.J)':;"blllpt' •• el ,.1 ... , d.·{ 
l\tt,) .. "",1' t ..... ~-M 

Att."".,,,. »4 
fl"",k. , \0 ...... 4 .... ~'onif!d .. t 
S,ok.r.at> hOUII;0t5. II« 
n,..k .... , poe".OJ;. ron, 
Rlud .. n (o! proet 

n~".II)' ~11 

Can •• tI.R 17. 
Canur.n:\ I •• ,,.au'! 
C" .. t,.nllin. P,.,.,HHI· 
nu" dlll .. ,.n(" .. I;, 

Jfll,.nl. k1lowli"dj[f' 

p,.hav o:ff"rl~ .. 

ft .. II •• H'" I,' 
Hihlflln. lAO 

C.U_Io\II.,. 
6u,.d ... o( i,,..of I 
EhoJn.nl. 6t oft",I1"­

Rf"qUI.lt .... Uld 

,'I •••• .-tlfFl" 

l"uftlhlOll IIII", .. t!'I"" 

'" ,,~ .... ,.I;IH'Hl ot d ... · 

Notl(·" I-I. 
Nlil ... f>t'ul:.IH ..... ttf " 
P~"tion. entitk:& .. 

I .. 
P"oot 6t ('!Illm 1',­
Spl,,,lolI. ('11U>1t .. d\ 

1'y I~I~·.I .. Ialrna h' 

Common la .. 'NoI.lld , fll 
t~'llnftlon qIlP.tI .... of 

,....,tlu.ut 141 
C"tlnpJuJht 21 t_!itO 
('OftWi'lqU",;,II"'1 dIUAS/i."4 

f'on .... rvato,. .. , !'""",Ut". 
tab, .. tlcn 1$1 

(~UJU;ld ..... tl(\lA va!.:! 't1l 

('onal"lu"tlUQ .r ("01'01'1-. 

('NH_t,.Ut" ... of ...... tL" 

('t>nf"rRlly I 
"nth l'ed~ ,..t Up 

,'Ilr.. J 
\\'Ith othl''' Ia.Wf! 

('qnl"!f)lltlol'l )!UH 

t'o"trlbufo"y "~I'I: ..... f" 
\'Ul1t,.ollln. lM"r"onti 

Bllrd,.u of P,.otlr 
1"(O,..on. II.hl(O IJ4 

Rh-l.JIlI.H~ Itnd 

j,IW .. t i!' 

I 

. ......:,,""'. ~~as~1l'r~!tt~i'MIif~fIliW_.II.~ •• llaillil'l]1lI. "I~I· .'f 
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642 19.1 n:DER.\L S(!PI'LhMEl'H 

f.l. ;l~ 273 (,'mph,,,,s ",lth·d), 

,Q,,,, ,,!so IA,rlk r " /-I, '..Ix', 107 F,S'q'p, :~79, 

2)<1i (!',OS,Yl!I/:;j ("!AI •• l:ii!1ti(f, iu drder 
to have a valid § II C:W:...:' of action, "-,list 
pi(·ad and pro\'(' that hi:i .-:tOt'l{ was ;",sIlI'd 

r'lrsuant to the' parti(';J!:lr r"gi:-.tr;!t:oo 
statement alI.'.I.!'<'<I to bt: d,f,'clive,"}; ('ni­
,'''nl Field, In,', " '"n" .. n (;"'UI', Inc" fin 
FlU) 217, :Z~ti (S f);o.;,Y,I!J7:l), This C""rt 
C'lll,'ur-s fuHy with Judge Friendly's COlle!.l­

SiO!'!'L If plaintiff iJ to stilt(' a ,';111:->(' of 
action undt:r s,·t'lioll 11, hc IllUgt ;lll('Kt' U~a.l 
he pun'h:l~;t'd III'W sttl1..'k. AII('~ing or I,nl\. 

ing that the :-.l(ll k. l'ljr.:hased in the d!H'O 

marf...('t, :/,iJ,(ht ha\,,' !wl'll iSSI/(,,1 Illlr::-,;,a'"';t t·) 

tfl,' r('~;l"'trati!ll/ sla:, n:(,l1t d"I'> J;·,l ['l< I't 

th:s r~<'I\lin·PIt'/l.L S"I' l.,'rht'r L H",) ... ,. ,",I' 

rrd, ·:U7 F,SliJ'P' ,It ~"'7 ("11}t ,/1;,,'I:"i,"( ct 

TL;~l stu,'k 'wight' "'~\' h, en j,<:,;IHI 11,,;,.,1/, 

;I/tt tu a d,'ft'ct!\(, :,,:;J!<..n/l'nt."), "'"r tlli .. 

rt'ilSun alollt', the 3;('(" ion j J cl;~:~!/ 1I11i,': ill' 
~i."Il1:;;~·'1. 1':\1.. n ;ql;jrt [r"/ll {ill,;. Il::lilltdf 

cur. enly sta'I' a ~'au."1 ol[ ,It'~iol!l ulllkr ;"I'C, 

ti(',1 11 ;";gajllst (','r\;\i~1 d( f( l:d:ll1h. 

1. Offic'cr..; :1I:d n,'rct'll,r::-:. 

17j l~ is ul~,ji~pu('d ttl,it ,\f"I;lnf",\ di. 

rd-"tl!rS hear !),ltt'IItlal ~""linll 11 lia! iI,t) 

whether I)r not ib,y ~igrj('d the rl'g'lstratil'/( 

st;tlt'mellt. Hilt tIlt' ~a/11t' d')(:i n:,t h,,:d 
:rUe of j)((ic('r~. Sc,'t;,ln I){il) of ::;, 1~1;::1 

Ad, 15 (7,S.C:, § 77[, r('qu:rl''-, t!l.lt :Iii i:·· 
;:1tl('r',;. pri;;"ip:d ('XI'('iltin' "l/'[il"T, i::i il:illt i· 
pal fic:lll('::d nftl,','r, "nd ;1" !,f·ill~"I'<I! 

:11'('1 qlltinJ{ ,df:,'l'f :--~;":J\ a rl ,_~;"tr:.tIIl!1 ':dl 

llwnt ~fl'I;;"r,', ('<lllt"nlh d .. lt IlO!y {\\II "f 
iL'{ offH'pr:-; vd:,) \\ C"'l' I:olt ,il:;!) di'" ,';Ilrs 

. 'iIKned the rq~i .. :r:!::, II ,lalt'IlI',';;t. .\11'111<)' 

rillldllf1l!if Poillt,:.; ;(J~d .\"I~;lll'lti,'~ '/1 .~'/II" 

p':lrl of :'~l}',-i'!Jl to I), /1'; t. Ij {f,;",1 (),' !, 
i~t7St. Din-,'t 11:"'::I~y ell't/1 r "I '\I'lIl l1 
!,mit<.. 1 I.u ',h('; ',' '~WI' "f:;,'('r-; ;Ird : .. ! II' 

!..:' :,1 1,;lL!, 
( ," I' ,.; ~, 'co ' 

F ,-.!;qlii. 1 j, 
Ii iul"llty 

,'~I ,'I., 'it ,I 

11.1 i ,S!i .H !'i';':", , "I t\"U 

: ' ! ~ , il'l I >:,' ,,:-- II" 

~,~i\ator:; I': tb' 1.':~tr:I{II'n <,ttl'I;.' 0\;. 
rl'l'!I'~ I'r i':lr~II('r, Olf !~\!' ,""H'T, \." rt ... 

;';,~l \,,1 prq',lr;',),! olf (,'r'lf: ;I:h' ,t \'''I'tl''(; 

"f t rq.;i:)"·;t~ "~ ;.ltt'''~I'Jlt" r 'in,ier "ri:· 

I"rs ",'ith n "l>t,,'1 tl, iLl' 1,:,>';/' '! 

(~I PlainliH as~rl-s that he can state a 
",'clion II claim against the r.onsigning offi­
n~rs under a St'ction 15 "controlling p"'MDn" 
thl'nry, As will l>e discussed below, plain­
tiff has /lot adL'fjuately aJleged any ~tion 
15 claim, But even if he had, Section 15 
dne. not make control persons directly lia­
I,le u ndcr ,cction II. 

Rdying nn In rc c..C's..l'S P,,/i,,:e &Curi­
tie" l-iti""ti,m, 360 F,Supp, 366, 384 (S.D, 
N. y, 197~), plaintiff al;O suggesl-s that the 
n,)nsigl:ing officers can be h~ld liable under 
:,ertinn II fpr aiding and abetting other 
wfI)ngdo('rs In tl!;lt Ca.3€, the court did 
Iwrmit I"'-("ln:>pira tor and uidpr and abettor 

E;dlility under ~lt'd.if)n I!. Thi .. Court de­
din('~, 1 ',1'1,'1 \ cr, to fo Ii 0 \\' what it reg;(rtb as 

" mini nty position, Judge Lu(';ts' rt'a$I;n" 

,Uf( in In r,' f~/l/itj Fun,/;'ng Corp, of :!.mer­
i,'I, S'vun:i(~ Litigatiun, ~16 F,SuI'P, 161 
:e D. ('ill, EV;f» , is more pt·rsua.-tivc: 

Thu,· art' .. Ihn limitations on troe plain­
tiffs' aid('r Hnd a:x:ttor cI,lims. Most of 
• h,' tatlllls on which plaintiffs base 
11",:1" "'aims sperifical\y limit the catego­
ri" "f pasons that can t>e held liable 
II/,dl'r those :-tatutes This 
('t)llrt IS of the npinion that where a .dat .. 

Ille spccifil','llly limiL< tho~e who "'''Y be 
h, /<I ti"h/i, for thl' conduct dt'<crihed by 
thr' .... [:dllt(', the court.", c.1.'wot (,lxtcnd lis .. 
/','h(l', IInder ..., tht,t)r.'r' or ,'lid;:I!?" ;lnd abet" 

til/if, t,\ tfin,"I' a ,1:0 do not (:JJI within the 

":!1'('r'wi,"., I'f {Jot,'nti,'11 dt'("nt/ants' df!<­
,,'nl",j 1,.1' thl' "(,,WI,', To impose such 
/i;d)/:;(I' w,lul,,1 c:rC'unH't'IIt th(' t'xprt'SS in .. 

nt 'f ("'u'I,A{n's;''; in en:Jctin)!, thes!' stat .. 

uk. tfl'tl I,rll .'., Tiht' narri)I\'ly defined con .. 

d'ff't lind :l!!' ,It rt i;!,( from precisely 
d('flrled il:,rt:ls 

Itl ,ft 1'; 'i'I~111ha,:-;i:; added) 

Ttl :.:.and:,,!) a thl"lry Ilf ;,;,ling and aj,t:Lting 

Wl'qj,1 I ," "~;'l'J:!iad.\ J.(~lt the statutory 

til<finil;><;, "f m":tning- ~ulh a theory is 
01)' ~',,, I'; If CIlf:g-r\·>;c' had intt·nll,(j that 

tlll'"r,} ,q,p!,.\ to .:.cctinn 11, it woulJ 
,.::t.Pt,t! '<:IIr,l'r in the :'tiltute er in :r,e 

<;1 ,'~l',( \, ,l"rv, g'·,'ali3c it did no: do so, 
('(I~L'~ '.\ d~ ~nt move Lc\'ond : :lc clear 

:tp,j d_[,:':irl',"\ n:{'allir,l( "f U'c" S~~ltutory for. 

;':'Ihtl"n 
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{9] The accounlant~ (",t1HluL 'h,< , 

Lie undt.<r sct.,tin/i 11 "~ht.'",,, 

tlra(kJ. Th~ t"·,!,,,,; 'h.,(" 
pluin!y stah's that ,1,",''':lnt:t:l~ \\ 

;-out..'d ,only v. ith rt"~p~'\:: to 'f' at .( :.1. 

registration 3tatl':r;, ~ "\\ l'tn; .,;:-

h<.!.ve ht,t.:n pn'p~HL'd "r ,·,>r:i(~,"1 '." Lrfi) " 

15 l'.S,C. § 77~.(;,;{ II t /.'.,'-:-'1) j .0<1 .1 

part of a rt..'gi::;tr~ti()n :-L;:,-,"'t:. n~ ~~ ;l" 

lug. there is no al'\..'tJtlnl;~:,t :;"r.;Lt:. ,.:.j,'.'" 

the m;sk'adilJg ,!ata C:tn h\ '-\1 P'" 

utt'd to top ::--~,.'q)UI~Lant :''';('1'." j, (,r ":m 

r, ~rhilney-FiJd:igtJ 81':jl:-hJ.;'.s. I'!'.' ! ':('7 -~ 

Tran~fer Bit.,lerJ Fed.S,,,.!.!(.,, n II) 
• 96,029, at 91,60H (~) (Sll.'s' 1:,';:;, 

[10] As discU~5t..'d uiJovt,. tht· ~H-I·",i :!,d:t~ 
are nam(....:i in thl' n .. gistr:1Llon .;t;d1.'t':":lt a;;, 
having prl'pared or ('t.:rtificd 1;:11) [hI' i"};:­

solidat.etl financial st:.kn,,,nts i.r th, v.'a,., 
1974 through W77. The ""!\'pla,nt 'At,.·" 
liberally construed, ehai;, IIg-. , til,' !!17~ f,­
uandal information. Tt~" n h~": r:d 'I'll 

statement prulLir.c::tly bbc!, ,,'.1 .::"I:d 
statt!mcnts or sunllHar:,·'! "f 'fIJI -:lttH!i": f"r 
1978 as "una:Jdit.:d"" goO.'""". 'Ii' t::I", tn.' 

accountants elf! i)l'ar nCo til:; 11 ~;'ih:ity 

for allY I~lisstatl'~nt:nt "f the 1:,7;-\ f:1"ltwial 

data. 

Plaintiff coJ1 kl!t!;... tk11 J~,' !',::- ;tl!"~,·d 

that trot.:' ~H.l,jih'd ::.ta~,,-wl'~:l", ;t.", , ~~; ,jl'-,.t:llt! 

as wtlL AJ di"C1.JS;,ttl t;ft"\I:, :1., !I;.t"v it ~,> 

gation cannot ;~~:.l.tl~ a clair~; r ;' I';;' tn 

j1. More sigl',;:icallt, hnVol'\,_r. i:, t;\I' "r;:::A 

m~nt that 
The ~:ccGuntal:b' p(Jkntiai thifr<d:, .ol­

der § II also an,':s f,.';::J ',,,, L,·t 'i:;( 

they were invok(,d in the P!<"I';iL\t" n ;t:,d 
review of the' unaudikll 111'.0111,';,,1 ,[;,!e­

ments of the .~ml'any (or th., "~X n;·.·,r,th, 

ended June 30, 1!i78. In thi" r~"aJ'(l, th"y 
provided "cold c<)r.Jfort" Ic'li.'r:; ""d O[}:er 
rep,)fts a:HJ valuations to tilt, Jl1:111'1".\ rt~-

15-. SI'f" Atl1t'!Hh'd Ht'~~:slr ... :"Jtl :-,Ld' :toi't,t "I !i 

("Tht' Cot15t.,ltdJ.tt',j .st.ltt"mt'tll~ "t ('),('f.tlt,,:,", 
(or the thre;> monlhs flldt'd .\Lu d\ q, ", 

and 1977 have ttnt bl'tTf eX.in~n,et! hy 1;","1' !t­
df'n~ c!:rttLed ~~Lhl!c :t(,(,Qunlanl~" t 

Ie. On Dt.-ct'!nhCf ::.', :!j7~. l!'t· .... ',-·1 ',nl ,~:'> tntl 
Exchar~e C0mrr,;~)\:I)r; a,.',-·ptl',! .' ! t,~, td-
jog tt'at d 1'1:,",0;-: Pi et'.i;(t! hy ,nl 
aCCul:''':lr.~ \\;th;(t :hf' ,tlC'l'lmg ,;~ ;; (;I 

the at'­

"'''II pre­
. ·l,'tj-:" i·qrtipns Dr 

tLL rVh; ... tr,t~!!) ; '"L\tl','HI !It. ill' ir p;lrt:civa­
!!dt1: in tb ! "f !!J ,ni:j:,,'a,fin~ 

r:f--.ur~·s i::; ,rrt..,h '. ;;11~" dut'; It 

Pb,c:',~-f',:, ·'l't'·~ ".::~t" n n'l::lrding any 
",."t,1 ldlL;- r~" ,. UI r :::{ "'pLdly un:H';.tiling. 
~ut.'h :il,,'cLlatt'':l /(,'1"1 nl'; of 1'''tJ!~C he con­

~I\it,'rt."i. f!ut '- "'( n ~f phinl;[f had properly 
r;!lst ... d U~t' puint, ht..· ha;.; no "tap-ding t(l ba.*, 
.t ~n:t:I"l 11 ,'I:um .. n a r<:'ttt..'r to the under­
writt,T"S. SI't', c )( .. ,t.:-;I'nt! ,,'. HarChris 
C .. ns/r. (-,)[,1'., :':"'<1 1"':::'''1'1'. G43, 698 (S.D. 
~Y. 1:lfi8) ("P!OIint,ffs "",, not takp advan­
~·l.g-t' of any IIn,l, rl:"kin~"I ur fltisrt'presenta­

.:"r" in tlii, '"ll. r. [TJhat is Ii 

m,-,ttt'r whic:1 rl'bte;-, nnly to th,~ cros~laims 

which dcf,·;;,bi1b ha','I} a->'t..fl,'d against 
e:,,'h uther. (:r::lJin I' Whirney-Filtlngo 
SI :lfl)("lti..:;, In,', 8::1'1'-'1 at 91,60'3 

(':,ntr~,r:' t" th' ;.t-.J.'-( rti()!l that "Deloitte, 
1I."k~I" ,,,- ;-;'. iI. ' fi"rt!<",.OIll"1J in the p'""pa­
r:tLt)r: ,,:' !r.~'I' >talt nwnt.i i'\ a '1Ut'stitln of 

Lwt " I f',;tinlif:-', .. \11't;J")f:tl1dum at 33), this 

{'.;!( t t',J~ ,,1, •. 11':: .1.'. ;\ ll1atter of bw ~hat "an 

i'~ ~'-i" nd\.·!~t :t,'L"~;Hlt:;J~t'S iilihjlity under 
~,t'I·'.!'tn :] .. - !i.ni\i'd ill th,!s{' figtlres which 

,'f ;-ti;:!·')." [,I at 'J1 ,;(}; ..... The ,mly qtl,~­

t, 'n .:;: \·\:hl·:t ','! :;;1' ,tc('''t,ntalltfl are "l1lime,J 

;I", 1.::, ing- P~'I'! ,~rl" i , t I't ,., J~,'d any F.!;trt of 
the rlf{I>!r;\!,,'n ::,tat, :lll'tJt." 15 {'.S.C. 
§ 77c""l\4;;. mlhl,j, "d,le-d). The :I<'count­
;,nt!%' ,lojlyf}lj,;! ."I'I"_t'tn ~ 1 Ilahint~, i~ I"tm:ted 

!d Jtr"!-I'~;'y :,f.:nttfied mi~ll'a,iing ((tate­

nlt'CL· ~:I ti'l' "~'rtlrled finall"inl data incfl1d­
,,,1 ill tlw rqri'I~.ltil)n stutcm,'ntYi 

tL': ;:; t, \.-J ,-JLJI! ,),,{ t:'!llttll,' .1 r"['h)rt b;. ,tn 

,'1,j, /' .. :I't:! ",I)t\!',idPI ':', ,1 tP,.,~,\V uf l1Jldll-
tlttt" ,'tt l,Ji ,:,:,)rtlLtI''';'l:. thert"hy ex-

,;,t,fttt;!, ,<", .. 1'Lt!)!'" t, ,'"tt}! :,q,.h ;"P,)rts f«'In 
·t", ~:, tt : : dLht·, ,r, '-/"C It":",j Ihat tts 

nl'" t de W,f"" ,-; ... ,,',' t '.' I:h '(t<'u't):, rasp 

. i t'\.)q .... ; ··, •. ,e {ir'n llt,l) "'lb,!::y 
I', <)[,nL;.H \, \'" p:'~d 1(, 
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\\'.1.:"; jtr'tp(':~('d ,II f)vrt'lJ!iwr ;~r;i \1:Hio.:(tl/ 

./!sc",,,,,d wIth ILd""'llHt'\t'i \l t, 'hIT tilt, 

~tt)('k \\~iA rl':-,~r:t::t'd dfld t'H:t'~j tit d that AI.' 

~huuld Ottt ttt't'.U;:"l' lit' di,/ Hill I rll.",t 1 ,;" 

d.Tcd t',/I tih: !ltlt''11 iOll, 

(:i) .\Llrki1.tt/l SI'IIt a nl \\':"';/I.t!"·r di/'/'lnJ,!" 
to ,\F t/l!'.;iti" ('HunSt'l, \\/'.t'I, 'i{:d"j th:d ,l 

cl:rtain I rtth"r<t/ealt'r 11:,,/ /}('('TI t';1jt)IIlt,d 

frt)m lr.<tLng in ,st'\'"r:d .... t't'uritlt,~. illt'J"d;IIK 
thust.: 1)[ ()t't:iHHlg-raphy. 

(I) On /) 't't'miwr I), l!t72. AF SLot !h 

O('call"g'T:lithy htl/dn:g-:-; :t! nt':lrly a t/t{;d 
I()~g. 

.\F n',""pnlld"d ttl thl'~t' LIt,tq;d a:-.: ... "(·/:t,:, .... 

\\t~h :'" :,:Iu/:!vit frf'''' A\;!1l 'Ld .. lit)l~ Ik 
"Wurt, In.Ll H;lIId,t~ith lII"d.' dU ill',( 'tllt'lI! 

I/"I';;;)I,[»; fur At' 1/:/1,,: IIL~ tll'II;II":I:'I' 1/1 .1111!!' 

i~t72. \1'; ilfnd F,·iw,ury Ilr .\1:1:'( h ttf I !r;-, I 

IL·I 1)1' l\1;uki7,tlII) flr,t 11~t'tILI" ;!\~,I/'t' ttf 

jll'prftl'r1di,'S ill rt'!;I~I"II :11 \1"..., ;11,rlf,t/ld 

:·tnr~s HI' ~;l/(I tlut \1,·, I ,,':'I'r !r.III ..... adlllll 

W;t."1 I ;1:h'd:1'I1 1>"".1:1,'1' 1: 1, \\ ,..... ,\ lI!itlg" tl 

gin· th" h,}ld har:LlI' ~ il'III'/' Tip'rl' \\;I~ 
II!' I;L>~L''''''''''I)n o( thl' :1({:Li ,,~ ~" qrllit· .... I'; 

tirl/I Wa:i I'.:IIITII, d bl't',t'I'~' I" ~. til" 1.,/ .\I"~ 
p,,,itl()fI in I>CI'a/'I'~r,tJt/i,; ::';';, :I'/;{. 

ilel l'\P~;iir:, t/ U'I' III ,\ '/"1/1"1 I ,1:J'lq~'-: ;-,,'/It 

to AF :1;, IInni.'lt"! til .\F· \·'n·.ln"L:r:'1'I~.\ 
/I'lldi, go:" 

",,'l' tn1\ I' tw:1I tll,tI Ib, ";1,,,,1 ,'I" I,~ /:1'11 

(ralld 1:-\ til,SI 11\ I'rl'" i~ '<II' \ 1:1' I r;IT II' ,I' t 

/-Jrish:'fl \ f.'rn::.r ,~. j',""":, ,'''.1 F::d J::I~;: i:lt!l 

Cir. I'Y~,",I, Hill, II /' .\[,,'.'/1./ t, ".:~ I' ,~; 
tHt/l Cir l:r;:), ('( (,hid \ ,U, 'I, :· ..... 1 I, I; ,J 

V2.l:11~7 ~ 10tl\ (';r 1:,"':/) ;/;" d~h( 11':,tll.~ 
1'(Jlllld:t/I' 111I1'~r'r I, '!/tI~~1 Ill,!.' t/I'I'I,JI'\ 

fl.:;1 B,·,·;, .. ·,· "d' 

t f: ,I t ";t I,' I~ ~ i! I, ttf : 'I : 

th" : I'"~ "I' ,.,';, t r;I' !I:t:-I:, 

Idl;"dl"~ Ii' .... 11t.\\ ' ~t It '''I'rl 

Hl;III'ri'd Ltd n';"~,lrti ;!~ 1,)1 ,.,'1 

'. 

,. 

\';1'\\,:11;< ',t I ';/1;" 

\" \; 

l. "" III I" I ,I 

h,> HI '>, III/I 

,:" 

f· 
,. 

'1.1,1 11 ..... 

·1 :11" 
, :"'1/ "q ,-

, 1.:-, .1 

, Itl 

_\F's :-11'IHli,,'iio:r U' ;)(' ~r/Jc, \Ve find tha~ 

JP/lt':' Iw;{ nt'~ ('karl)' :-,h!)\\'o that M~lrkiz'ln 
III" Ilthl is at Ai-' WITl! flut on 'In:ICP 0; till: 

:dlq~,,'d mi~n'f'~"~I'IIt~ttll1n t!l:\t th~ O(,(:U· 

~If'lrk:zon's 11'ltl'; \1) Cantq/, mi\y tt: read 

as appl~) 111;: only til the lJurch.:~) from Serv. 
~cio':4 ~f~lndia:t·s_ f{.('(u:;al o( the Birkeflmey· 

I r pIH,:h:l-"t' may f~ explainl~j hy the inVt)st. 

tllcnt dl'I'i:{ltll) that AF held a sufficient 

,./llflllnt of O{'t'Hnngrapny. The newspaper 
I liPldng tin('S app(."nr unf'Y.!lat('d, and the de-

'II t~w :-;-tl)(.'klli \:liuC' may t>€ expljinoo 

il~ II""nl:/lI:~s..;I'flll'"t, ()I'!lnomic dedinf't etc. 
....:I·~' Hri ...... ~·in t f.'rnsl & Ernst, rl~ F.2d at 
/:if;~ 

T/lolJ).~tl d i", ItI;r Itrl'fttgatin-' to affirm 

,1 1:11111_/1-", \!jt/).!!I:I·IIt 'III h'rnuntis IlthlT thall 

~J:II ..... (' II .... t·t/ 1\.\ 1/:.' trl:lII'llurt. Wl' dl~cline to 
,ld ·:tt !'I"I' \\..',' tarn Cd .JtIOI·~1 as.'«~rliu~ 

1 iI.11 hi' 1';II-;IItd IH' linbll' Ul1dtT ~ 1:.!(2) be· 

,11/'" !/I' \\",I~ III't a "st,1\1 r." 

ltil 'I SI'e.l/on 1:...1(:';) ,-';'-:.', r. ... < The mC.ln· 

d/l"." fttr iftlrlf(I"l',,,. 1/( ~ 12 ha..'l 

"1'1 I~ I'J'/', Ldl.\ '''</I,lIll/,-d h,e),IIII" q,t' 1~,,'SOn 
'\ Iltl tr;II'!fl'I'<' ti:!,' ttl ;Iltludt: "p"rticip.,nts<t 

ii' 11:1' tr;IIISlIt.'tlttf/. flit, It:i-t j .... whether the 

le)I!".\ til lilt' JI::tI:l~ :'f nttW"d diredly fInd 

P'"II\tlnalt :." frlHII thl' actiun" tlf tile dt:fcflll· 
;,.:'1

' 
,....:;·:c \ . .tf'IT/lhy, !;..!:; V'2d l'i.'J.'j1 &;0 

11.1t!1 (',r, i~n'-III: I?;dro \'. Smith, ti~l F.~ 

11.~li'" rl'h.t'g. }.,rr:lnll'd, f):2:, F %1:1 l~:.!() (5th Cir, 
P':-'Ir,. if:! F()rk ('ITP I .t.':;, Til ','J n [nit'rna· 
(,<t/i,1I F(,t1i,·ili.~,·<.,. //:t'" ·i L" I-'::!d fl.\J,(), ti92 93 
(,Il, f\r I 'Y;/j I 

.\1· ,ll'gl,"~ tl':d .101'1' ..... ' 1f("+iLnn iiS all 

.. "f ()"I'anllg-r;q,/I;.' ;\ ,t.." "II(fic/ent to 

/11,1: L::H l/ln'I'!lv I;ald" !l'l a "sdl,'r:1 In 
:I~.<" I,,·....,;til'fl Ill' p!~i:ln< d and l'ff(,,'taaLed the 

ir;,IL" (l'li<)n 1,: ~ uitl'I'It:lt!l.-I', ,\F arg'.Jcs 

if. t l J". I.~ ;" ;/1 It L,{ I:Jih:!' under the sec· 
I If I :13 ;1 "lwllr:~lllr"~llr ui ;L,"; an airier and 
,.1'1', I/' ;,1' jWII!),ln \. itt/.ttors f:('(',I\l:4e we 
;"';:1'11·11;1 n' I' ,('-.. ,Iff ; ..... ~Ijl' o( II!ut(·rial (:let 

c ,.:"rdiL.<-': til .. I \tt'l'~ ttl' Jotnfh:' 1',lrticipatfon 

II 'It I ({Inti. \\'1' t/ .. (:1'; 1'~II:~i,h.'r the 

1.,'I,r'I'1 III ,tf 1:,/11111,,'.0 

:,,' 
"'",' \,f~'Hr.,irl f lulti L f(tJ~h 

,~ (" li?l "2d "'tIll lIt J3/I n.:2 

II ,I) ,'1,1 .... 1101' 
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AF argues 
\der the sec­

t:. aider and 
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IJI,'1wl"ial (net 
I·articipation 
consider the 

Iwd \!_ Hugh 
at 1311 n.12 

",j coconsptra­
II I» and Rute-

or' 

tt-,~ , 

;. t I' ,I ~ I~ , 

1'\' I' 1< ,~, " '1 

t,1 '.1,[,; '.:, 

'I 

":dfy j'ontf ... Ii;l};!; .1,lul.'in: & Cu., 

" , r:::.1 ill ::\01 (~llh 191':?). There 

(:i:'I'I:""'-'11 It:,' :;,c}.'ntl'f i':'lu:rl'mt!nt 01 
,I.':,' 'I It: f:rn,i If J('h(l'!,/cr, .t2fi I' ,i"\. 
I'· :)/i ~n. l'!~;;, 47 L.f-:'! ~d ,)/,,, (i9';6), 

I I n' ~J{,ssihlt' t-xi"l,'rwc of Stx~on(L.i.ry 

y IInd( r tr11' ~(tctioll anti ru!<', Sl'e 

,\tlln:r:Iity Vund. :wpru, ti77 F.~t at 1:311 

\ '\ WI' !'!-ht' ~aid th,lt wtwn inknt i,"i :It 

i tit' l'IIdrt ";(II,fJld t~ catltious in gr:.ttlt-

T I hllll~lry jllti,L(lnt'nt. ~·jJuj(hn \" Tele-

t nc, 1;[C1l 1-'.201 1~14. 12:!O (9th Cir. 
1 'J>,fIL in ">tldl ;t (':I.'k'. the moving party 

),.tdt('!',,~ -',I, 01:' fad rl'~!I;11I1 l·q':If'I!IIIJ.,' !,I._I":";I hllllvi('r hurlfl!n rtf shl)wing that 

th(' ('xlI 1'.', ,,' II!'" i,.!"'II';ii·,t;loll i I Ihl' ~I',tth- lift'''t ('xi~ts nl) genlJine i<tsu{' of matt'rial 

;11~llln .I'> I '\t:'o!l' \\'\., n \I'~( It;nlll:tt'~ Lnt 

~ ,( d 1 (( f :-;, I til I I I (( '" t 1 ' 

I ~ u! I 11 '~ t 1'1' r H (" I( I 

~ lIn 111;lr,\ "I~r:,,1 :', 

tklt I hl'r, I'! ~,,!, ,t! 

(' '\ I )i( ; 11'_1', r, j, r 

,';! '.1' I 

,"1' I 11;1 

'''11'1 '1.1 

, .• I H,·,..· Jon'" orr"""j neIther a({i<la­
, 'I. ... (Ir Ilth(tr ,,")Of that he dill nut know of 

I !\I' ;l!lq{I'd fraud. Ift~ arglH'li only that 

'lfl'r hold t;(·(·tt inHd('>{pl.!l~ely pl(.'ad ... ·d. 
,d /I, [,'I' " 111,,;.- Tn;, .... \\ ;L~ Insllffki(>nt to lt~t"(.lt his burden.s 

I' ;' I ~, \~.' .t;" ~ (to . ..: 

'" I ,,'g.I,·t! . 

"t :11-1' t, I"~ tl,\ 

\\\' 

\ 11 h· I!g'h hi~ IIl(H; In relied Kl'nt~rally upon 

t(,;lIti;,g-~, d"PII:-:ifld0:'41 arid oth(·r Ijn'cumcnts 

II~; :,! .. , Lldpd tit aq(UI' that Owse I!stah­

: ~I'{"; , , a lli:tt~I.'I· of l;iv .. th:lt he lacked 

'I 11\1'1' ~ltffil'i('il~ rttr 51 1ml' , .. iolatinn of tht..> 

r; 1'\ '.!I";('I dOl'S I'Plt flOW th:~t AF 
,; I I;tt', pr((vI' ,t ntt\;rliIIIl ()f tlW St'\.'llr:f~t'.\'J 

I~_ d,tt .. ~ ,',{ho\-\' ttHlt ,;I,LI''1 nd,\'t'!.1/ i;ar-

',I, 1IIIf,,!1 f"I::I<" Jft & (ii, 1177 I-:..tll :\( L'll I 
~I I:' j~l(h elL !9R2), 

i"! 1,1. 1,1,1'" I, \..,' 
"\ I' 0,111' ,11"'11 111.11 [1((' IIt'lllff I j'ftur1S tI~vt' 

I 1,<11 lit" ~("'IIl)n ... Irtl I:~ Set>, v 
("'UI,II i'fl'II", I'" ,t 

:,:-t:: (',' (I ;'11;_'1 ,1':.J',j"I; 
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.... ;11;1' I' n~ I,' '-.tJPJlort ~uttttTI<uy judgnl(-III 

'\h~ .IiI 'I' I (;(Jt.d)llr~. 414 F.2d 31-4, 337 (2d 
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"'I'lt I. :'1 ,\1' dod h(· knt:'w pf (kf'.l.lI'If-..·raph~"s 
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;-~ I 'I,. ~f} t. :I~ I ,.1':,1 ~,I I;{) 

r Sl <> dll"ly \las ,.'-':11 ik'I'n )I~qlf;,',! 

C··,I, r ',;, "l'I':,'111 ;1:1,1 r~JI(' 'l,'rt ,JI,;I ITill)l­

r"d th,"'r:,'" I' :-'''I'lklrll,d (II(' inlld~I',dll'r: 

Ilf :lJ,kr ,11;1: ;dl>4.-lIJlr. ('lKlln~IJJI';JlIJr, ;1. ,I r,'­

'::<r"lf,dl'a l -'lill'ril)r li,d!!I/I) \\'l' (,11!:c('rn 

our::-ci',c: ~l''I',--' unly with p"tcnti;d li~,llili:y 

for aidirg- :11:d al)('Lting', 

At !(:,'st lint' cotH'1 t~:I-; I JJl',Hwr:JlJ'd 1::-' 

cil~rnl'nt:i if'", 1II"ilK' {1) 'il'lill' u:l1l'r 11;li'l.\ ;j;i~ 

con1rniUI'd;t ""CII~'!!J(,-'; ::lW \i,J/al)l'/'., i.:~) llll' 
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& to. IJII 
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',lll~l'rI bt' lni~kA(Jin~1 Maxwell argued, as an 

1"\"'" "", , that if nM3 mnnagcmcnt had .. .r­
lid IIJll,d con~tru('ti()n cuntrll.{'L"l A'ilh di(fer­
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t~' I '.. ~""I, ~'I' .... (. t 13-;'1. II L 1 d.~.r I\',i'\ 
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,1:1111'''1 I, ;J)I ,l d,H'd \I"I,JtII,l) IJt lilt' ~l"'UOll HId 
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i(T' aJ '" prott>-<:'t, rn to pun-r,1-'4:'n 
n"n-: PfT'POtUJ inn !~at the t.'" A, til 
t'( EMt$t 4 !.'nut v liodtJtl,irr.'::.:5 t" ;.. 
lSlNctrun of th~ rem.dia undrr \~ A.:tll _" 
thAt when CCfigTt.>"" t-ompn~f';~h'~I, T"e\':~1 i 
f"dt'"nU t'n,Jrtlil had k't'nal't~ .. t;tiy ~",rLll"( 
I:, t, I.",j..,r' /U,i,i {>\'f'"n .. hf'''' t'~rrt"~!1 ,< 
nJ-"Qfl$ WC'N ava:tabif. 

:k' !(J11 ")' a pTl'PQooeran "f' 

'f~K ell!.1eflC't>. fh. I:'f'\.";~ -;,!t':.;/ot ,<~.&", '.1.." 

. ,-/!:';] 1'1 priV3t. a.ctu'r" J'h:l'{ 'h:~ !t:"f:! 

J J'ftnL«Ul1tf/Ctrrp .:"':'J L. S :}H. .' ': 

Ii h ~t;('r b'-lrUt'n M tr"'l(.f .r" ::-aurl ' .,: 
:1\1( h~re. An trnpu~' t"_I'TQ'ie o( :1-,1 f,· 
"'-"'-elf}, PE'rt'el"it"<l ckf::Irt'! t'W"! ,;\ lb, ..11- .. " .. ' 

t'l'It.ah~L'{ht?ig h~R:twr ~r3nt11lrd~ ). ~ ;," 
ha,4[.t-e- {)( ttl .. 'ran.t"'I ,n:,·rr.~J5 ,I, 

,j'-r&nct' '1 Lant1aro, y,7'.d: 4."''110", 'fI' ;, 

r" 'j{I;:y f"~JtJ&l (uh.'In ',',1,,1" ,!"f,'n,!, .. " 
Ilt .. L may !"~lHtlt (n m 1 ~;;,L 

J '~nJ art> am,)n. J h~ I "~')' 

~~"t.·!lrJL;t>S l.1.v.'", and .r~~r.1 
~f"rt' dt'fi-'lhJUt-d, :111";.' 

1). .. ') r,2d :l.:'4, ~~j " >art: 

.\f.HtSttALL, J" dt'lj\"'I""f"~ "I:' 'il "r :~" 
'11'f",;~>n::,qrwd, t'X<."'f'J'J i"-''''! !j" J 11/'" '" 

"r '1«'1."-'on of Jhf. t3.'W"J!. 

JeSTIC£ MAR~H<,U"L ,!i'!i\1 rl d l!!' ';I';:J"J:'~' :1, l', ... " 
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u( rl'~ri:-.tl'n'ti ~t.·I'ilrJIII'.'l "ill! <d"'~I' I!!,',' \\, (", ,: ',. ,I, ,I 

(,' 

nU~rt'Jn·t'~ltJtatitlll.s in J r!·,.,riAr:JtJ,'rl ,,'.J ,'1:11'1,' ', .. U' ,:J 
an :.;.ction under S(;ct;on IO!h) r;')t\\jlh"'d',;;:' ~~ 
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registratiun tltatl'm('r,t ;!::.J rr'~~,;,," i,J' l,I~: ~~, '''!r;' 

aruJ Exchange C!Jmri)i::-:d!,n ,,(:'Ir:"~: i ';,1( ,'f ~kl,"~"',~¥" 1\\ 

securities to the pubJic. n~e pr0c('I'IL~ "f !hlt ~J.;<.' Wen' L" h' 
used to finance OJe c0nstrJction ,,[ ;~n it'J~":n,'!'IJ:t' "1,I',,,j',\;!y 
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Sec. 
7k .. c. 

7Rdd. 
7Fdd-I. 

Validity of contracts-Continued 
(c) Validity of loans, extension l 

liens; actual knowledge of \ 
Foreign securities exchanges. 
Foreigll corrupt practices by issuers. 

(a) Prohibited practices. 
(b I Uefinition. 

~" 

7~dd-2. Forcijm corrupt practices by domestic concerns. 
·!t) Prohihited practi",'s. 
'oJ Penalties. 

Cit.za 

creation of 

>~ (') ('i\'il act)I'JI Ly .·\ttorJlt'y (;eJlI'Lt! to pr(!Yt'J1t noJations. 
'd) lJcfinition,. 

7r.:t>t:. 
7~ff. 

7~f!i!, 

iKhh. 

Tndlsaction fe('~. 
PeJ1aJti()~;. 

a i Willful violations; false and rni,Jt.;tdin;: statements. 
I b) Failure to file information, dOl dmt'llls, or reports. 
(f) riolations hy i"uers. officer.,. dinet"rs, stockholden. 

('mployees, or agents of issuen. 
Separability of pro'·i.sion,;. 
Effective date. 

7"bh··I. Effectiv'e date of certain Sf ctiam;, 
iRii, 7~jj. Omitted. 
78kk. Authorization of appropriations. 

§ 78j. Manipulative and deceptive de\ices 
It shall be unlawful for any person, directly or indirectly, by the 

use of any means or instrumentality of interstate commerce or of the 
mails, or of any facility of any national securitips exchange-

(a) To eff"ct a short sale, or to use or employ any stop-loss order 
in connection with the purchase or sale, of any security re/l'iMtered 
on a national securities exchange, in contravention of such rules aIIII 
regulations as the Commission may prescribe as neces8ary or appJ'{l­
priate in the public interest or for the protection of investors. 

(b) To use or employ, in connection with the purchase or sale ef 
any security re/l'istered on a national securities exchan/l'e or any se­
curity not so registered, any manipulative or deceptive device or con­
trivance in contravention of luch rules and regulations a8 the C0m­
mission may prescribe as necessary or appropriate in the public in­
terest or for the protection of investors, 

June 6, 1934, c. 404, Title I, § 10,48 Stat. 891. 
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LAW WEEK 
Supreme Court 

Opinions 

o PIN ION S f\;\J i\ 0 L N CT D J\ N U;\ R Y 24, 1 983 
The c ... ·llprefl/f> COllrl t/ec;(/er/; 

Oil AND GAS-Price Ceilings 

Kal1:-.a:-. ~.lIur:J! (:;~IS Price- flrntl"d!tlll ,\(1, 

l{]n~idt:Tdtiull {Ir L'~ihflg flr:,.'!.?, ,,(.'1 \\ fL'JL'"Ji 

~lppliL'.;jj'Jn ()f t!il\crnn~l"nt:tI C'>L';J!,I1Pf cl.lU,>t::-, \', ~n,-'c 

rctkt~rrniJutinn L'!;lll'>l''- C];!1t.11HC,l !II 111lLl"U!t: r',l'> '>U;)/,'" \..'\11\" 

l~,ld", ,Inti \\-hlch ~Illllh prJt.'C iih.1L';I'>L"'> under "t,d] l"<.: ];,I:(l] 

c:au,>c:-. ttl illterqate g;\" CClll)!~ rriL'O: l'qabll,hc,! UJ1,k, sill;; dl' 

federal 'alural Gas Pubey ,\t.:t of 197x, ]\,x' >I:ljl~llr ,_'rJf]­

traL'15. bct'Wct:n ga..; SUrrlit.!r ~lnd ptlbJ;c Ul:'I.t,\ in Vil)l.Jli]'f] ut 

ellnlract CI;:lthe, nnd thcrL'f'lr~ ".,;,:·,~L·t rricc m,l! illll he 
L':-'L':dated under rrit.::c C'>C:d;ll, I < ,','>t.:!'> tll fc(kral \(1\ §j02 
,,:L'iiJng IlppliL'able to "Jlt:\\' il!!' 'Llle g:ls; §IO) of f\,'tlcr:li Act. 

v.h](.:h provides th,lt ceiling pfi<..T 'Jf int:-,:,>I;JiC g:h :-.iJ,dl he ;tl\\t:r 

df § 102 rriL'c or price lll:tkr tt.'(]lh lIt' t:\hting L'tllllr,I\'ts fill d,IIC 

Ilf Cll:lL"tlllent. doL':-' nllt :iUhIllLltl\.\d!: tri~~gt"r FllH:rllnlL'lltal priL'c 

L'sL'a!:ltIJr dau:-.c:-. in g;l" '>t~prdy ('diILlets: J\.;ln".l;-' SllprC!:lc 

( llurt';-, dcci.,>iiln th:Jt gllvt:nlllh'nl l)rJL<t: t:'I(;Ji.lttlr CI<..III'>t:'> ,~I i"-"llL' 

\tnt: 1l1'ltJ.tllL';Cllt tIl l':-.c,d;llt: ,I.!,i" :"r,Le i,,, illlL'q1rel;ltillll of ,!.ltL' 

;;IW t..,., which C.S, SllprclllL- Ctlllrl defers. ([;.ug) R("lcr\cs 

(;r,-'l]p. IIIL- \" Kdns;ls PIJ~L'r ,lllJ Lq:..~!Jt Cu .. :'\\,.1. S)·IJ-t) 

p,:yc ,.10(1 

SECURITIES AND EXCHANGES-Antifraud Provisions 

Sccurities purcn:lscrs ""ntl d.lllll thl'~ \.\t:rl" JL'~'r,!Ltdl'd ll\ 

Illi-,.n:prc',cnt'ltilln" in rcgistr:J!ldll :-.1.](CI])t:llt ~\lld pru,,;'('(I!;,> !',lr 

'1t'('uritiL':-' h;lvc CJU:-.C 1)( ;Idion ullder ~!i)ttl) l)f 1')]4 »t:(1uillc:-, 

FXL'hangc '\ct C\'Cll \\-hell conduct Clll1j()I,'llleo I)f 1I!I.gbt ;d,lr he 

IIL'!ldn;lblc lll~ocr ~II Ill' 1')J3 SJ..'':(llritiL's Act; pc,>ons :-,(]"kill~~ 

rectl\cr! un(kr §IO(b) I';L'CJ prt]\L' their '-,;~us(· dr ,1I::t'r]lll b~ 11',01.' 

prcptlndl'r~ln~C ,)f c\'id~nL'c. (ikrll~;Ii1 & '\1.~d_c.l]) \. lILJdl:k~ 

,I',n, >"0,. SI·6i10 & ,~I·IO;6) ~,,~e 41)>)1) 

TAXATION-Slate Franchise Tax 

T(,ll II C'>:-'CI , LI\ <In nL't crlr:lill t ,> k;ill!? :;)-\~.;tc I"I;',,;\(~'> 

\lt~I;ltcs illlll1Un:ty Ilf fnJu,d Ilhil.l.'.](jJ:1> :r'lJ~l <"!,j[c ,!::d 1,IL'JI 

I.,x:lt:on, rl" prmltlcd ill .31 l S( ~.-L', " ~\!e!ll It l:,t:'ltk" "I 

h.lllk\ L~xII"k net \,.':Irn:ng,> inc' n~L" ,)hhl',~lil ',,> ,r)' I 'riled 

SL~k-:-' :Illd It:-. ;1J:-.trul~ICI~LdJlI~' I \:~'!:I:'~: > H.!'lk & 11);,>1 (" > 

(~'lrilcr. '\,d.:-I: Illi,l) ii, ,!.: -t!d~ 

'"Iii'l 

'II! 
\ , I \' 

tfl0n ,I-

FiliI Tt''-I of C)pinion,.; 

Hf~I~:llA::-; & ~1AcLE,\7', PETITIO~ER 
v, 

RALPH E. HUDDLESTON ET AL. 

IL\LPH E. Ht'DDLESTO~ ET AL., PETITIQ7'ER 
'''''I-hJ7ti v. 

HERMAN & MACLEAN 

'J;'; WRITS OF CERTmRARI TO THE t:~ITED STATES COt:RT OF 
APPEALS FOR THE FlITH CIRCt:IT 

SyUabus 

:';0. 'l-O'U. Argued ~nvember 9, I 982-[)edded JaIltar)' 24, 1983' 

Aa"~'1r:g that Ihry weN:' defrauded by misrepresentations in a registration 
,-Lltl;'m,'nl and prflspeettlS (or certain securIties I pu.rcru.sers ot such se­
<.'l;ritll's brought a class a('thln In .fPderal DIstrict Court againgt most of 
I hI' pa.r.:lclpants ill the uffering. seeking recovery under § 10\b) ofthe Se-­
,'uriJl~I:, Ex{'hangf' Act o( 19.14 \,1934 A~t). which makes it unlawfu1 (or 
''.my'' !Id~t)n to use "any" manipuiatlvt' tlr deceptive dl~vict! or rontriv­
:inJ't' ,n the pllrcha$e or sale of "any" security. The trial judge in­
s\.rJeted the jury to detE'nnine whether the plaintdfs had proved their 
,'au:,c I)f act]{)n by a prt>ponderance o( the e .... idence, and jlldgrnent was 
dltt'rhl 'in the ba~is of a jury verdict In plamtlffs' favor. Tht" Court o( 
,\I'P*'3.:3 h,,:,i that a ('3Use of action may bt> maintained under t IOtb) (or 
fr';ldl:lcnt tn;,,,rt;lprt'i'entat:on~ and omissions even when. as in this case I 

1<1!lplJCt might aISD be J.('Jlonable under § 11 of the ~urllies Act o( 
U,t~ .\n;. which expressly al!uws purchasers of a reg1slt l red seeu~ 

r,ty td ,-ll(' ('prt.a;,n rnumerated partIes who playa rhrect role in a rE'gis­
""'d III·fl·r~llc. wr:l'n falf.t' I)r' rrUsleadmg m(ormation IS :r:duded in a reg­

,',trJ.t!rln "Lat,'lnHit. H,-,wever, the ('Hurt of Appeals concluded thaI a 
pLLLUf: rf'I?OHry Jnder § lOt b) of ~be 1934 :tel must prove hif'l 
.',I. ... p ",';"ar Jrld I?,)r,vlndng" t>ntit'nc-e, and icven:-P-d and rf'manded on 
'I' hl'r "rl Ind,s, 

If,'tli 
t. Tht" ,i\'ad .. bllity or an I-'(press rt'medy untier § 11 of the 1933 Act 

jn,,_,)< n"t Jln;<~ude defrauded purchastlf'S of registered seeurltlt's from 
':1all1laJlnl!.:' an action under § 10th) of the 1~134 Act. 

{.;i) ;n.:~ two pre'l:iSlOnB invoive distinct causes of action and were in­
'end'-il tl, Address diffeN:'nt t)1>f:>s o(\\--rongdomg. C'nder § 11. a pjaintiff' 
dI'l'< I il:Y ~hr}W a mal f'rlaJ mis",,' atement <Jr ombsion in a registration 
,\,1:<'11)1':11 10 t'gt,ib~l~h a prima fa-cit' ('&'w. SUl'h an &etion must be 
hl':I~rL hy ,i purt·ha.."t>r o( a rt'¥1sten"d ,,€'('urity I and ean only be brought 
,1l2.:111,st Cd'~;un rarties. In contrast I § 10(b) is a "eatehaU" antifraud pro-
,"hIrJ], :lliJl a purchaser or sl'wer o( a securlty, in order to estah­

;j.(':;\ln , :'0 }Jrove Ih1it ;)-1e rie(end;rnt acted \\'1th seieJlter. 

I.b~ ';',) ~lmd'l~ct ::.ctldnaO;1" under § 11 from Uab:lity undpr 
~ l;1] b, Wllh the ba.si-c purpose o( the 1933 Act: to pro\'ide 
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grl>ati'r~prott>('~;',Tl to purc!n,,',u·s sf ff'j(lstt'.i,·d Sl"('clrl(.f>S. f~:" hard:y a 
n",ei Itrnposltlnn :hat the twe Ads pr.,h,on ",,:11" 'if th,· l' •• n.i:wL 
CL E'/Tf..$l &- Ern$! v. 425 V. S. 1.\0<;). A cumu;3tlve I~<m-

lhe A.ts :5 ako ~upported by the fa.'t 
~h4t when COfl;P-f"!'<S eompN'her.!llve/y re\':3t,d lhe ,'t'\.':JIllies :,aWS In 1:1-;;), 
federal courts had :on.<;u.tently rt'{":){nlzwi an :m;;.;pd private r'gnl II{ ;!{. •• 

J!Ul un.if'r § Hhh',('\'f'n where (''<P!1!'iS n'u:.,';,,'" unlit'r 11 'Jr, thl'; 

\":~!O'flS were 3vaJt.able. A C"Jmulallvt> I'»!}strll'~.,'n .. f:i;(, ""I'url~;I'~ 
ai~"1 furtht<f'S thl'1.T bnlatl rer:)t:'I~;a! 

.!:, Persons tteeking recot/ery 
ac::on by a preponderance of "-he e\-,c€'ue 
in!! endence. The prepon<it!rar .. "€ t'IT!-

p!(:y'€d In private a,'llon.'> under the 5t'(""lnt.\t's :aw,:.. .:1 
JO·t/n' L~a;slng CHrp., 3'.!fi S, 344. Refen'n,;:t> ',13 :~(' ~r-l,t:L'll~a. J~t> ,,( 
Iii hgher burden of p«}<)f ,n cinl fraud acti .. ;-"s at t',i1'.mlln :aw ur.liv;lil~ 

Ing here. An unportanl pttipose of the :~L :I't'ai "'t'\"Jr~:\t"s "r aLutt's ~ '!l" ~,) 
r('t·tify pereeivf>oIi ,jf't:dencies in tl'w ,";rr:m"r-':nv prot",·t!II~'" by 
1',1 abllsh.ng hlRht>r sl.:mda.rds 'If l,mdUl'~ :n ~h.' ~"<')Jn, .,'" 
ha;,c1L't' ,)fthe part:(·s' ;ntt'f't-;""':>:;-} 'ht::- ,';10,,· \I, • .l.rr;~nI~ ll,-..,' ,d~i:,.' 

d,-ranee -<t.a.nrlard, I,\,hit~h a;;'lW:l ;);J(h '" ,;;"n' 'h,' r;,,1{ ,f I'rT"r n 
rtFt",hl), l',~ual fa.,>f.l"n. '.\1:df> 
that rr;llY N'sult fn;m a 
t(.JN ar€' a.rr.ung the Vt'ry ; [-:," 
S€'eUn'.:t'$ :aws, anJ U they 
Wf're dt>frauded, thE'Y 

1)40 F.:!d !);~, affirnwd m pan, re\','rsed :n p~U't, iwd ;.'mandl-o. 

~lAR.sHAlJ.., J,. dl'iI\'l'rN.i tht" t}pmlttn of tht' (',-,:lrt, :;l v.'h,,'h all ,;thl'r 
.\-It>mot·r.;: 2"lnt .. d, I-'XCl'pt PI~\\ E.LL, J., v.h" t'I"K r.,l P3,rt 1" !r:t' "ur.:-"j,'r:lb,n 
"r ,jl','1::>I')n pf the ,:a.'it's. 

Jr;STICE MARSHAU, delivered the opir:i'Jn of the Co~rt. 

These con~l)lidatf'd ca~l'S raist" two unrc;:.oln~d q:ll's: ions 

cowerning Section Wlb) of tr.e Sucuriti"o Exchange Ad of 
I !J:l.1 , I;; f:. S. C. §7Sjlb). The Ilr:,t is wh"i!Jo'r ,,!:reh:!""rs 
df r"g'I;"(I'rl,d ~l'curitit's Whll "dJ,'g'I> :tl('Y \\'I'rl' .jefral!lkd !»)' 
mi .... represelltations in a n'h1"jstr~ltilm st:ltemPllt may m:lir.t:lin 
an ;,eti0n under Section W'.b) nntwith,tanding the expr("-,,, 
rr"ml'dy fi)r mi~.gta;:ement.s :md omi:-:>inlls in i'llg-istrati'ln 

:-:tat.'m,~l1ts pr(I\'i.jed by S,·di(ln 11 1.( :hl' SL,,'uritil'::\ Act Iii 
1 :;;):~, I;} Tl !,), C. § '77k. The secolld 'iup:-:tiHn lS wr./,th,'f 
l)(,~,HIS :-'-f'(:king !"I'('I)\'ery t:r.der ~t'ctj"l1 1dl b) mll:,t fr'rl)v,.' 
lhf::ir I:a:lse of action by clear and cl)nvir:.:in;l; eddence ruth,'r 
than b~/ a pr(lponderaneE.> 1)[ t1:e evidence. 

II. EJli9 T"xas Internatioral SP""dW:12', Inc. ("TIS"), fiJ.·d a 
regi:-,tration stat,'ment ar,o prl)f,r;-l't~I:' \\/Ith the St'cuntiL':-i 
and Exchange Commission q:';\;ri:-:,L; ;1 lllta! 1)[ .$4,:)!18,9t}V in 
,ecurities to the public. The proceeds of the sale were to be 
u:;('o to finance the construction of all autdlTI.:,hile f'pcedway. 
The er.tire issue was sold on ~he offering date, October :,'1. 
E169. TIS did not meet "ith 'l1cce5S, IJolweHr, and the cor· 
poration filed a petitiom for bankruptcy un :-;u\·"mber :30, 
1970. 

In 1:172 plaintiffs Huddlewm ,md Brad:ey in:,: :luted a 
acti(ln in the Cnited Statc's D::-,trld {'dun t~)r tl;(, ~nuthlTII 

District of Texas; on bt,haif I.f th,"m~+;v,\-) :11111 lither Jlllrch:l:-:~ 
ers "f TIS securities. Tr.e "I'",.:ed \">l:atiuns !of 
Sect: lO !('(b) of the Securities Act ',f 19:1-1 I"the 
iU:.l4 Ad") and SEC Ru!e IOb·5 th,>rt'ucrdH. 17 
C'FR 240.lOb-5.' Plaintiffs 

I'~,,,;n(;ffs iL ....... :,::I,).!"d 
·llr,:.,-~~ Att ',f l!l:!.::t. Lj 1_' ::. I' 

t""~:'>,,,n ,'n wheth,-r Sl','~;,'n I:"<{' 

j" S(~ o;;ce 

the indudinl4 the al'coun:il1g' firm, Herman & 
\Lil'Le:ln, had !:':twJ an epinivfl concerning eert;un fi-
r.ancial .'talem"l,ts aJld a pro forma balance sheet) that were 
containf'd in t he rt'~:'tr:Jtion statement :JnJ pro~pectu::;. 
Pl;~illt;!Ts <.·;;lir~!('d ~hat the dtfendanl~ !1aJ t':ngag-ed ~n a fraud~ 
tdcnt :'< ... ·b'iH,' tu mi:o:.r'<~lr('''er;t IIr tllr,Cl'al ;-;latt'r~3.1 facts re-

:11.' f~nant'i~1i <:.,nditil)fl of Tl~, ;r;elud;n~ the \'u~t:; in-

Ju,h;,; cubmitted :he 
interrogatories rdating tt) ;13biiity. 

the jury that li3biii'_J' cDu:d be found 
(ld'endanrs acte,j with ~cie::tt!r,f T!--.t' ju,lge also 

in~tr..idl,d the jury ~I) determine whether plaintiffs had 
:ht':r r;~;j:,,~ I)f adirlr, h:v a pr<'pon.i\'f:1nt.-'e 'If I h·" ('vi. 
Af:l'r ' rt'nderpd a vi·r,!ict in f:n'ur lif the 

p;air.liffs un till' i~sul's, the Jud.f.{e .culll'iud,:d that 
Hennan ,Ii ~!ad.I':lII and otht'rs had v:o;dted Scdion !I;tb) 
and H\I:t' :ob-,I hy !:!:Jhing- fraudulent In(~rl:pn·~l'nt; . .l.tllJn~ in 
the TrS rl'h";..;tr.1tilm .'t3temrlnt.5 The CtlUlt then dl'ter~ 
rnir:ed tb~ alHdunt I)x' dam!I,!o!l');::: and cllter"d judgment for t~le 
pbintifk 

Or, appeal, the enited States Court of .-\ppeals for the 
Fifth Crcuit heid th:lt 1 callS" of action maY be maintained 
under Seeli"11 lO(b) ,jf the 1:)34 Act f'Jr fra~dulent misren­
resentations and vmi~;<:ion3 even when that I'I,nduct rJligilt 

":S,J be aeti,maUl' under Section 11 of the Securities Act of 
1,1:33 ('"the I~J:l:l Act"). Huddles/on I'. Herman &: J/m'Lean, 
'HO F. ::d :);l.J, 54<h'"">4:l (1981). However, the Court of Ap­
peals dis",.,,,.,, .. d "ith the District Court as to the appropriate 
ot:ItI(i:trd oJf l!rOt,f folr all action under Section Web), eondud­
ill~ Ih:lt ~I rbilltitfllJlI:-it pr!l\'I' his (';l!-l(' by '\·jl'ar~wd ('lllIvill(­

il~g" l'vidt'IIl·('. 1.1., ilt .),~thJ·W. ThL' ('tlilit 1)[ Ajlf.wab re~ 

\'1'I::ed the Di.-,tril't Cl)urt',s jUllgment on 1)1..h(·r grountls and 
remanded the C''''" fur a new trial. 101., at 547-;;;)0, ,)(,0. 

.,Vt' ."T-ultcd t'prti(lr3.ri tl) cdnsider whether ~m implied canse 

,jf :leti"ll ur,oIer ::Oedi"n lO(b) of the 19:34 Act will lie for con­
duct subject to ;111 "X press ci\'il remedy under the 19:33 Act, 
all i'sue we h:lve previously reserved.' and to decide the 
standard ,)f proof applicable to actions under Section lOeb), 

" A prH forma I;,';il:l,'t' ::"fl'_,t>t ;'" ,'n,' prppared on ~h(' t.a$~$ ,-if :i ..... :-.um;l!;vns 
J..'\ to ft;t'lre I>vt'rl~!-I> 

'The Judge ~t.all'.j lhd.t rcddess bt>havl,)r ,'Imid ~a~i;dy Ihe :-cenJt'r re~ 
'';'ll1"f'Oient. \Vhllt> ~hls Ir,::tnlct;,)r, rdlt-'1:ts th", prH'-1d~ng \"1t"~N uf tile 
("JU~," vf appeals ~hat havl' ;:uj,in':-;~I',j thl' :.'<:me, '-;,'1;" .I1,·[t'1111 v. :\,o'l1ndt'""', 
:n9 F,:!d 11~l(). !1~7, ,i):,l n. I~ ,<' .. U 19;9) 'C,j:lpenr:g (;l.:'-€S', ',n! han" t:>X~ 

t:;I"ltiy :I,ft ",u'n In,' ,~,w,'<';I"1 \\'hl':hl..'r n"'k;p--;~r'l'''s :hf' --;('~.-·,.tr'r 
,t' /:., .. ,)( \", [(,u'hl t.i,'r, ·t.!;"i t' S. ;,,",,-1, l~f.L n. L 

:1,,1 \","~;).t;'J!',:''': S'"l'~hj:1 11)·t" \\1:,1(> ,"l'\','r.J <.."':Irs "f JPI't<4:- navt' 
r:I,(l",i ,I, .. !,'r ,tn,i .",,",~,',;- ::,':.:;ity, I'e llT. ,4r. !1I!,'rl(I:',flll1,' 1" 'f:,Jmt!nt 
T!"'h~t .. 1;19 F ~.j ',~~) ~r2;2 'CA:..' 1~~,~)) {t";.:I'diDo.;- .... :.I"I>~), \\./:' ... pe~ " 

k;,.jJy ,,'~,'r,,'d '>;'-qt! ,:, L'1'7!.-lt ,\: I:.',~P.": .... If"," t.!5 f 

["" 

v. 

j.'!"ptl,'n ,d a ,:V;I1I',,\.'I' 

, .. !~.1I'r .s('(,~;Gn lOtb. appe;;.rs :,) L..npre'::t'"d..nled. 
f<,i,'h\~,.1r> F"tl,'rai Jury ;'r::h'~:L'e and !;;.:-tf"Jc~l(lnS 

ye,i <{ prepPI~­

'!'I' ~f""lr' ,1'", 
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--t'. S. --, !~-l,""2). Vr'l' th<.' C'tY'-.lrt il( 

"that ('t;u~J :1::I;I~t:l;n an ;,,-'t;.;n IJ!>i,-r ~h ::d:~ 
the 

~tandard of pri}I)£. 

T"c S('l_"lr;~il':-

A\!~ "f t ~}>:,..t "n'L;· .. tlt',!t" 

\'. f{.y 

:i.et;; created ~{:vl>ra; 

1;t'r:11 
in ~'.:\."c~rl~,t':~," 

Tl:€ 
ad ion,' ,ICt' .. f 

wrdt'h b (,tH1tall'.,:ti in St)l'~i!'f1 I ',f ~he !:,;{;J Act. In add;t:{)n 
to! the prl'.'att· act:nns l.'rt'a(l,d by:Jw En;} an.i l';l;q 
Ac!s, tedt'ral l'(Jurt.~ have 'I~~tl~ll'J n:n1t·di(';-i ',lI:def 
I;tht'r pr,p;;.sivn::; ')[ the ~\\" .\lo.:"t ..... i~rni:h.:ant;y for 

p'J.rpo~t:s, a pr;v.lle ri;!ht 'Jf ~H,ti,1ft ur,.iEr ~l'l't;tjn 

·)f the 19:)4 Al'~ an.i HU:t, lno--;) h:d been ~omd~t(>lltiy 
rf'.:r;g-nized fur more tt,:1n ;~.3 :,'ears." The c'Xi2tct1l'C of thi.-; 
im~IH~d n·nkdy b ... ~mpiy bl'yor.d peradvt'!!ture. 

Tt-,e issue in th:s caSe i~ Whl'Lht'r ;1 party shnuid ut! baITl'd 
frrlm If;\"Jki!lj( th;.~ 1,~t:J.b!;;·~ht'd rt'n:eily f,;r fraud bel~ausl' tlle 
~Iilq,~-vdly fraudu;t)l~l c,)whct Would aprl;u'ently :ilso Elr')\'ltit' 
the b;l."ls ['Ir a dam:lgl' ac~ilill llf:.h'r ;-;l'l'tion 11 flf the 1:f):3 
Act. I! 'f;I€ rp'SoiIltinn ,jf thi;-; i;-;~ne turns on the fact that the 
two prnvi .... inllS' il~\·j}l\-'e di,Stir;ct c3,u~l"s of at'ti.Ji1 :uld Wt:n· in· 
tended tl) address (Efferent type~ 1)[ wror:gdlling. 

Section II of tht> 19;);1 Art ai10ws purchasers of a registered 
security tv .sue certain e-numernted pa~a?s in a rt':2;I:-tt:I,t,d ,)f· 
fering when false Ilr r:;s:cading information i:; in",-lutieJ :11 a 
regi~~tra.tj(m statement. Trot! :'t'ct!nn wa..-; de~i,l-.rned ( I) .-ls~ure 
cl)mpliant.'E' with t..ht: dlsdll;:ul"P provisions vf the Act by iln· 
posillg a ~tringent ::;t;lndard ,A" liability·J on the partip:,\ who 

'SFC\lTIt',t~ A,'I. 'H 11. J:!, l,j, 

F::(o'b:-;~t' Act. ;s :~, ;1:, L", L; I' 

':-',et', (, !/., .1.1 I (") ",' h'"":,,, 
'JI ':'" EX"';:i:,.~" \"t',!J' 
::':;t, 1/',\1 ::':11 1,1'1'11 Il:t: 

f . ,~ !, .:: 

,'."',. 
":,r~1 ,t':l E;..d;;ln~1' At'l J; !\,r,iI};~'r v. , 'I. '.'" I~IH r :!,J :';:)-1, :.:; 1 ,(,',\:! 
1:17.'0<1, c':rt. denied, -t·t~ t. S. JfI'J 1:'7'_': ,":n':"J~ 17,;,) ,)( :1-1" ,":t',';];;I;, "! 

.\1';:. nut :'CH, t'. g., r"I!,he h'j,,,,~ ,( !·oJ. V. I":',-,fl":!:,,tl, ·It? ;' "IJI 
, 1~17!j. .:10 Illl1';~{>,f fJri\ a'J' r;I-!!;~ "i :i"~ ;"n ,:I:.;r-r S"~':~"n 1:-1 a. ,,:': tw :--:n':;r;­

Ues -\c~1: f\;Jt'r ',' 1.11) l' ;-:. 1 

,":t't"'~',n 1·;!': ,)flhl' ~n':lr;:;I:~ Ex,.-r,lrO:t' .-\\'t' 
"rb,/" r'.g:ht ',I a,.I .• ·n WIi .. ") :~r"t rl't"';;~l:'n! ,11 A>lr:,,' \', ,\";', ,I, I, 

("'" (,:J F ,-)U;:lJ. ::,;:.! ,ED r,t ;~ql;,. I'{!' :~~)I, :-, 'J ('~',;r:>, ~ ,'1 
.tI,,] ,"'t'\('rai ,L,lntt {".urr." ,r; ulhl'r \':;;':I::.~ hJd rh' 
:lllnVi1\I' !'!':1h·.jy ~,nr!l'r :-::'Pt'~;'m In, r ,i:~,l 1:',;., 
>'Iun 'l""j~'I!)n h;"j rt' Kht'.j <i ,'", 

~",:-;; f\"A,i:;I~.i"n 17,-;:I-- I :t:·t :iih1 
H\'l'-Io!j'J Iht' t':o~tt" 1'1:' -\('i "r;vy,. ,:,~,kt' "(;t,",;' n L<j,': 1k"II Tt"·'';Y:.,·,td i<, 
t,~n ,If I h~ t'jl'vl~II' ,'":~r:S 'J«;"-;)P:"d<:~. 
j.'·::-1-:;X73 211 ed. ~clf)P. ;'.<:'.11 
I,\nt·:J'I'r .a:: ,00f·,:I,,1 ,';,:.;:--, ,I ,lc" 

H ;~" Illhr:) \\ ;1,· :\,,,,1 ," 
,J-"'Ut'il:1 ,';1<1"'> ,,( ,i,',;, n 
,,( ,'/I,'Hr'I' "~I , 

ates 
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a rl'g1stHed offer:ng." If a plain t III pur­
issueJ pur::-uant to a registrat:on ~t.ate· 

::.huw a rr:a: er::t1 !ni~statement or omission 
l'a.se. L;ability against the iss-uer 

\'irtual1y ah::-oIiute-,'· even for innocent m:s· 
Otht'r deffH.Hianl5 bf'~.r the burden of demon· 

tht, lii:igE'lice. ~t'e 1;) C. ;--;. (" 77k(bl, " 
!:rnitt.'d III :-:CiJ!,It:\ ~edl!J11 II i)iacl's a n!iati';ely 

:l~l!:r;!:a; {< .. .Lrden on a p~ain~H'f. In el'r.~r.lU, Se~~jtjn !Li.b} is a 
··.:~teha;;'· dnt:fraud p!'ovision, but it r(~quirefi a piaintiff to / 
carry a r.t<.l\·it'r burden to t's:abE:;h a C.I:J"'i:" ·,f action. V/hile, 
a :-:t-'l'tj()!' II action must be- bro'Jght by a purehaser of a regis. 
:l'n.,i ~t',-u:":ty, must be ba~ed un mi"s-~3.\ements 0r omLs,:;ions 
In a fef-.,'1>tr.lti')11 :-"tatement, and t'an only be brought against 
l'ertair. 1,;U1.i(,g, a Section !!J(b) action can be broug-r.t by a 
pUfI .. ·ha.";t·r d!" .-:eHer of "any :::ecurity" against "a/lid person" 
'<\"hll ha,s :I: .. ed "ally manjiJulative or de~epti'ie devic!! 'Jr l'on· 
tri\":In~e" in cor.nedion WIth the purchase or ~ale of a secu· 
ritr. IG U. ~. C. § ~8j :emphasis added). However, a Sec­
-j,)n ;0(0) ;Ibintiff I'arries a heavier burden than a See:ion II 
p:"ilUtrf. :lI,,:;t gigniticantiy, he must prove that the defend­
,Oil :Il'tJod with ,;cicliler, i. "" with intent to deceive, manipu­
late, or dl'ir.IUIi.·J! 

~~ine,' :'eetivn II and Section 100b) address difff>rent types 
'J[ wrc'ng-lilling, we see no rea.."ion to carve out an exception to 
:-;cl'tioll IOto) for frdud occurring in a registration statement 
ju.'t bt'cau,e the >ame conduct may also be actionable under 
S"l'tion ll.') Exemptir.g :luch l'ollduct from liability under 
:'p(,tion W(b) wouid conrlict with the ba.-;ic pllrpose of the 
i :1;);5 Al't: ld provide greater protection to purcbl-sers of reg· 
IJikrc'J ,e""riti"g. It wou'J be anomalous indel,d if the spa­
l'ial protel'tlDl1 ~lfr0rti{'·d to purl'hasers in a registered I)ffe-ring 
by the l!l:3;) Ad were dt'emed to depri re snch purt'hasers of 
tht, llr{)~ e(,'t~on~ J.'!;I~n,.;t m:mlpu1atlon and dt'~eption that Sec· 
t:!l1I jl)(b 1 makl':; ;I\·ailabk' to :lli pe~,)ns who deaJ in 
:-:t'cilntills. 

\\'i:iI(, "",n~t~ 1",I:d:j(t .Idi"n;i/:lt' ul)(j,or :-;I'cthl1 1; ~!::l.\' ai;->II 

,,,, ;Idldl;;d,ll' ':I;dl'r ;::1'I':.il)11 lIubJ, it I;:' hardlY:l n,}veJ Pfqpl):;i. 
~!"n U ;It ~.1:1' ~t"'!lr!tit!s Exdlan~e Act and Ow S,',~'uri',;t.'.s Al'~ 

;-'Ji111' uf lhe ~;If':le l'onduct." 1'II:tni ,'):,1!(','; v, 
~~!l C. S. :I}?\. 7'7,,", (l97~J' lapplyiug 31'ction :7'al ,Jf 

',he l;t:~;) A,:', l'<lJ:,ju.:t aLso pl·t)bbited b,\' St'l'tior, IIJI,b; oithe 
1'.;;)-* .\t,t In ;in aail)n h,v the SEC), .. '11kl fact .. h,it there 
,,'ay wl"l ~ome on'rlnp is neithH unusual nor ,minetu-
Ilat" ... ' quoting :iEC v. 'vatio7lal SecNrities, I'lc., 393 
L S. 4~';l, ·H~~ illl<i9). In savings cbu,es ili,~iud,"d in the 
l!,;~l C1rd 1!':j.J Al't:l, Congre,<s rejected the notion that :he ex­
l'rl'f:~ rdilt'llics uf the !;('curities laws would prEE.mpt all other 
rlL"ht~ ,)f:'L:t:lln. ~edion 16 of~he I:J:~l Act ~t:lte-S Ilnequivn· 
{'~::'y :t:;It r:~hts .md remedies prodded by thi;; 
""'-l'b,,:,,~ be in addition to any and aii other rights and 
:·II:-:I',!:t·::- :il:tL I~~;ty t'X~sl at law ,jr in ('qui:y," I:> C, S. C 
,; 77p. ~I'< :un 2;-"':iJ Ilf the' l:J:U Act l'tHltaL'1:''; a parallt·l Vr')vi· 

.\ :-""'~" I. 1: :k !,r'l<lgh! lill'. ·",;t'f, :Is d;rt't'f()r' 

',-(·t r;!,'r ,v,d a,';,'"ur::.,r: - ;\'n" .iTe named ;i .. ,-\ 

... <,." i/,;J ' 

",1,1. -,:':, 

'.,1 ;'" !<1'8, H::" .::'.:..::2:!. :'::'1.+-",2.;,;.::1 ,1:I"-l!;, 

~:!5 l' :3., J.t 1 ~<~. 



ing an t\c~ilJn t.:.ndt'r :-=t'ctifJi1 
«,tent ~he jU'~;'.·1l!t'l1t f)f till' ClfdJt nf 

iII 

Tu this 
:,-. :1{:;nnf'fL 

In a typ!t'ai ,,:;\'d :-:\iL f,)r mULt','" mu:+t 
Lt1(:ir t';l.'e b~ .. ;! pn'pOndf'r:Hl.t't! f,{ 'J,t, ,":'1 111 i-

an ;h'Ldl"f iJy thl' SEC f,f) t'~Ld;:;"h t'r:md uLt!l'r .'t't'­
tilln 17(af 0[t1lt:> :-;('fu.ntlc:" Act, 1;-) C. :-:, c. ~ 77'fl;ll, H-"t' havl' 
hf .. ld that b:/ a !Jf ~ht, e\<dt,nce :-~j:-:~f''-":-;' t'l 

p:-J;d;ii.sh v, <"Jl. JfUFf r I •• IlSflf!i C,il/}" :-::20 
L'. S. :H--t, :tj,) (1~f.*:5J. "\Vht'rt', . prlffi( "ift'rf-.} in;1 civil 
action. as here, a pn!pnndt:ranct:' fit' the ('\-"i,lt·r,ci;'- will t':,tab-
lish the L'a.,.;;e .... " n·iri. The :.<ww .,;,tandani in ad-
mini~lr:iti\'e pr!)cct!d!ngs t;(!fl:rt:' tht, :'[C ;u:d t,,->n-

:;~sLent!:/ empll)~'ed h;.' tht! 1f)\\:t'r L'f1Ur.:,,,;, in ~rh'att' at!lun.::: 
undrr tht! ,~~curitie$ jaw~. £ 

Thl' C0urt ,·f Appt'<.tI.s nfj!ll'tr:dt':-:~ held t!:~lt l,bil~li!'f:-' in a 
~et't;l}n lUI b) ~:.)it ;nu~t t!~tub\;~r. t!:t·ir 1..'3.'-:::~ L:t.'ur ;n:d Cfll1-
vineing eyidt.'ll.ee. The Court' ff .l, ~lpt'a~s primarily on 
~ht> tr:loit~flnal use flf a hig-her burdl'll pruftt m ('i\'~: r'raut! 
~It,tit)n~ at common ;a'N. \;·411 F. 2.d. ;It .'}.!;)-,J-·-hi. HI,ft'rt'nce 
tfJ Cf)mmf;n bw ~r·lt'~ic(·s t'an fit) rr.;::-lt'~ldir.g-, bl\Vf.'\-t'r, ~Ul~(1 

the hi~v)rical t'or..sitier:ltloll':'; f11hkrlring thl' 'iPljJff';:'itif!n ~Jf ~I 

hig-h,'r _",tan,lard u1' pr<)l)f 11:1\ t' 'Flt-:-tldr;;l.ole rll'rt l!;t'l~f't' ht"rt.,.':: 
St!e B/j~f-' Chip Stfln:ln v. J!fu:Ur 1)/'119 :::tffrf'S, ,tll ~. 72:3, 
7·i4-7,i5 (975) ("[TJhe typi.::d f:Jet ::itu:lti()!l in which !hl' eias­
;-:.ic tort of m:'''''rl'prt"~I'nt:lii\:I; and dt'('f'ir t'\'olvf'.j W;i.:-i lig-lIt 
Years from the wf)rId fit' '_'f;lI",:lI!l,rcial ! 1':1II~;lt'tinll-' tt) which 
}{lIle lub-;) i:::: applli..':lb:t.'. _\If)n;f)\ f:r, the ~lIltifl':llId provi­
~ions (Jf the H't'llrith'''--; la.\\ S ;In' I!ut t,'fJt'xtl'!lsive \\'ith cllmmon 
law dOt'trlflf's of ir;!"l(l.'" Indi'i:d, an I!r.pnrtafll. purp!)se Df 
thl' federal 'Sf'l'urities sta:utl':,> v;a:-; to rh,tify t'I'l"l't"'!\>ed den­
eiellL'it':-i ''-f thf' 8.',"ailhbie t.'OP.1I1Hlllaw j:lrf)~t'dj0r;;; by (';..;lahli~h­
ing- hig-her ;,t:md:lrd..-:: of' tnniltlc'.. in tht! ,·t'(':lr:tit·~ il>hl. ... try. 
~e~ SEC v. Copda/ U,,'t·li.)' H, ,~'f dr,'/! L)ftl I"I'fl:l, j iff' , r, S. 
l.~O, 186091..);,3). \-Ve ~ht!rt'ff"lrl~ r:nd rt-..'lt'fl'nct! ~f) thf.' t"Jmrrillll 
la .. y in l,his ir:~tar.t't' ur:a~·a.iIill)!. 

\Vht'rt' Cur:hY'f"t:>t' r.a", not ;~n';-t'r;ht'd ~hl' ~~~lIld-
ard of proof and the C{mstitlltiull dfj("~ I~(f~ 
:--:tandard, we mUt't prt'.-:('ribl' fll:t.'. :::t't' ..... '// 
r)d U. S. 91, 9;) ~li,SlL St'l' g-"lIcrall;; Br,f' ('flijJ ."'f!Jllj),X v. 
.iIdllOr Dr/fg .:,)'/ffn-'S . . ~ilf>m, ·1:21 r. ~., ;It 7,~!~ ,pri .... ~ltt, l';i1t;,-!,t' 
flf action ~mder ~f'etion lO{br alld Itllit, IOh--"";-1 must be Jlldi­
ei:Jdy dl'Iimitt'd ulltil Cur.grt"...:s ilt'tz'1. In doil!g' we art' 

";:'f. A·i.: ffg'Hfi \'. T,;((J.", !--ll I' S. II,":', 1:'::) lY:~H 

z:'::'t't' ::7t,'(fdHliilf v, ~'t:(", i00 ~_."~, ~ll I~!"I) 

~ :::Pf> 11fll .... :. _'ifIJ"!. 
.-.-\ ;',;;!+~('r "u .. ~d;l.r'i flf Ilrt,nf ,1P!.:,!"'"n~iy ,d'''''''' ;11 ,""lr-; 'ff t·';U'~Y \\ h!'~l 

:ht> chanL'pil',r f:ft't'd ,':a:n',.5 ~h.3t Wf~n> <;rlf'llf";-'f'f':'~'If' ,,:. :aw f,f'f':!']:,!' "I' :h,' 
<-:f,atllf,t' Iff \V:i;S. ~~f-' ,":Iat:.;.:.~ .::f Fr:u,)", ljr t nt' ~)a.nJft' ,,\ :,!e-r.Ct' r",p< ~f't' 

:~ntt'. ,\pp(,;:3~t· ;{t'\']t"N ~Ii 'he I "'~,r::- 'If F;"fi,r.~ 
:hall a. Pn'Wfndt'rnrit't:' of 'J-:f' £\"'11 ..,q', fid flar: L !{t'\', 

f 'l)!ff'f:rnf·d ~hc{ daan:'-- W'~';'f: Ff' 

t'f·jn"d wlde act'f'f\~am-(' ~n 

\"alit! wr:l~f'lf 

('fiSt'. 
\t h.> ~ ,n ,j f"'~~:1-

::f~:1~ :m',,;\->:,j,{ :"l.",;.r:h:F t·'lr:- f '-f., '; 

hif-5 !'uch ) f 
l:ifi{;, 

.,)IL\\c 1·10;1 

mindful that a f1 proof'fserves to alltJcate the risk of 
,'rror b.'tween the litigants and to indicate the rdatiH' impor. 
tance attached to the ultimate decision." Addillg/O/l v. 
Teras, +11 U. S. 418, 423 (l979). See al;;o In re Winship, 
:l97 U. S. 358, 370-371 (1970) (Harlan, J .. "ol/currin,,). 
ThU:l, we bye required proof by clear and ccnvincing evi· 
dl'lH't, where particularly important individual intert';:-:;ts Ilr 
rillhts are at stake. See, e. g., Stili/ask!! v. Kramer, -­
C: S. -- (l~)8'2) (proceeding to tenninate parental rights); 
.-Lldltl;jtOtl v. TeXll$, supra dnvoluntary eUfllmiLmt'nt pro­
cl·edingJ: I\'rxxibll v. ISS, &l5 U. S. 270, 2.'Ii)...~0 (1:'1;6) ,de· 
purtation):" By contrast, imposition Df' even severe chil 
sancti"ns that do not implicate such intere:'ts has been per· 
mitted after proof by a preponderance of the eddence. See, 
e. g., CnitRd States v. Rega/l, 2:.12 C. S, :l7, 48-18 (1914) 
(proof by a preponderance of the l'vidence suffices in ci,'i1 
suits inmlving proof of acts that expose a party to a eriminai 
prosecution). Thus, in interpreting a statutor~' pr"\'i:;iun in 
Steadman v. SEC, supra, we upheld use of the prt'pondl'T' 
ance stand:u-d in SEC administrati\'e procee,iings conceming 
allq{l'u violations of the antifraud pro\isions. The .t~mct~vns 
i'lIp,)sed iii the proceedings included an order pt,rmane.:tly 
brring an indi\'idual from practicing his pro:'(·"sion. And in 
SEC v. C. J/. Joiner Leasing Crfrp .. 320 l'. S., :It :3,,;,. we 
h('}d that a preponderance of the e\'idente ~uftil~ps to t'!-'t;lO­
iish fr:lUd lmder Seetion 17(a) 'Jf the EI3;l Act. 

;\ prcpondl'rance-Df·the.evidelll'e ,tandard allow, both 
p~ll"t\I'~ ttl "share th€ risk of error in n_J:Jt[hly t'qmJ fa~hil)lI." 
,·\ddf'lfyfun v. T<?,ras, 421 U. S'f at 423. An:' 'Jthe-r ~talldard 
expresses a preference for one side's inteTl>,'ts. :he balance 
of inter",Hs in this case warrants use of the prepollderance 
,·[andard. On the one hand, the defendants face the risk of 
(,pprobrium that may result from a finding of fraudulent con· 
dlll't, but this risk is identical to that in an :tctiun under Sec· 
tion 17;a), which is governed by the prepond"rance·..,f.the·ev· 
ide'ncl' ~tandard. The interests of defendant~ in a securities 
,'ast' d(l nnt differ qualitatively from the intere:,ts of defend· 
ants ,lied for violatiGns of other federal statutes such as the 
antilru,t or ci\'il r;ghts laws, for which proof by a prl'punder· 
anee "I the evidence suffices. On the other hand, the inter· 
"cits of plaintiffs in such suits are significant. Defraud(,d in· 
v<'stors are among the very individuals Congress sought to 
prott'ct in the sel'urities laws. If they prove that it is more 
iikely than not that they were defrauded. they should 
reeOver. 

We therefore decline to depart from the preponderance·of· 
the'l'vidence standard generally a:'plicable in ch'il actiuns. 
Aecordingly, the Court of Appeals' de"ision as to the appro· 
priate standard of proof is reversed. 

IV 

Th,' Judgment of the Court of Appeals is affinned in part 
and reversl"j in part and otherwise remanded for pr"ec't,dillg,; 
t'!m~i::d,ent \vith this opinion. 

~:lJ rfltlf"i' Y 

f'roo'" ~ (':;IIfSf' ,bl ;,Ift require l'P}lff f1t',YOI:d a 
h'nf~ t"veo In an proceeding_ t':. :!,;fi 
~: S, l~J, lin Ii'll! abs(']\ce <)f t'Vlden~e of Cflr,j(p':i;·,lf"'l:d.; 

a partl,,'ular iltanfi<L-D 'If rfIT.i~f. ,'"m lrr(A;"~s L,,'- f,n-
"t'uldarrl;n expa~r.;,.t,on ,~J..-,E'!". 

,~f A.f.'i)eals also noted ;-nat the ;;I"»;;( .. f ~t;t'n:t'r 
(; f;j,j f ;L-st''< ',:' "ttt'!1 a m .. tt(>r of mff'N'?lc't' p.f)n1 .";.!"('UInOltar:t:al 

'If ?rt)\ing the J~(era.iant'5 ~-,a\p iJf mlnd 
In any t'\"ent, WE' have ~u1f"ll ('1:'1"\\ !-:d'f' 

·:.rf;1:.:'ant;il, ,"v"lt';wt' call Dt' more than "U;;:c:en~. Jf.('htJi," 
, :'"f\t'r,'(, ::JA C. ,So ;:;~, ,1;}t){n. ~t' T.'-'{' 

"f', ... 2t; :< 43?;:, Jt:..1. ::. '2t d~''7':;'. 
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.')! .. tl. 15 C. ~. C. 7Sbbfa). T1:ese rrt)v;.:.;ion~ c(lrJ1ITn that 
th(> r~rr:-tt!die~ in each Act Were tc bt' =-'~lpplpn:t)nkd by "::ny 
and ali'! additional remedies. 

This cor.du.ston is reinforced i)ur fea,."'l}ning m Ern:-,t \i~ 

t;rf}st \'. HI1('h,fddf'r, ,'1','//n1.1, held ~hat adior" uLder 
~e\.,til)n l'jtb) r''-'tptrt· pr!...'of of st:it'Hter :Hld do not 
r:q.:Hgent l'ondw:t. It~.so n1Jlding-. '.rt: r:{jt~·d chat t'_:1ch ~he 

t!xpress civil re!T.edit'.~ in 0';(4 193.:3 Act 3!:0wing rec0vcry (dr 
itl-'g'!tgent cundud is to Froet't1u:-al restrict:qns not 
~li{·able to a Section action. A +:~5 LT. S., at 21)~:210. 
W" emphaoized that extem;ion of Section W,b) to rtegiigeDt 
con,juet would have a:!owed cause~ of action [or neg-lig-et\ce 
Uf~t!er the express remedies to be brought in.st~)ad under S(~C-

10tb), "thereby t.h~ effectivcoess of the care-
f'Jlly drawn prOt'edam! ,·m txpress actlf)t • .;.;:. 

ld. at 210 (footnote omitted). In n·a....,oning- that Scit':Dter 
;.l!c';l~d he required in Sect~nn 101 bi ;lctl,m.s in f_'fd,~r to av(}iJ 
(irl'urnventton of the prq~edural r("~~ricttdnS surrounJing- th~ 

eXJ)ress remedi('s, we nece.ssariIy 3,:-,;-.,uHted that ~he expre~s 
remedies were not exclusive. Otr:er"i,€ there would have 
bet'n no danger of nullification, Conversely, becaus,> the 
added burden of proving scienter attaches to wits under Sec­
tion IOfb), invocation of the Seetion 100h) remedy will n,lt 
"rtt,Jify" the precedural re,trictions tr,,,! :;[lply t,l the expn'ss 
refllf'dics." 

This cumulative construction of the remedies under the 
19:1;l and 1(134 Acts is also supported by the ti,ct that, when 
Cot:grpss cl)mprehen~i\"ely revised she securities laws in 
un:), a consistent line of j~dicial decis,o"s had permitted 
plamtiifs to sue under Section IOtb) ref,ar{1\t'!'S of tt«, avail­
abiiity of exprl's; remcdi('s. In 197', Cong-ress enacted the 
"m'Jst sub"tantial and ~ignir.cant revj,ion of this country', 
Ff:deral securities laws since ~he p~~age of the Securities 
Ex(hang-e Act in 19:34."" S .. e Securitie.' Acts Amendments 
of 197~, PllO, L. ~o. 94-29, 89 Stat 97, When Congress 
act{·{i, f,}th:ral court.s h:ld con~i.stently and routirit)ly permit­
ted .j p:~inttH to prlJeeed U/IJer Secti.Jo li....'~bl even whcrr. ex­
Prt':,,-s rt..,medies :mder Sec~i(;n 11 or nthC'r provi:;:ons Wl'rt' 

.l\':l;lub!e.·) Ir. light of this wl:il-e~tab;ished judicial :r~tcrpr('-

, t' ,!!' {'x:m!p:(>, a in d St'd~(ln II ,wt;dr. nJay tw f1''lcln'·j '(I P'ht 
a. h'/hll fllr c".s-Ls, 15 S. C j 77k' f'I, ar;d tht, "t :1I1H{al;,JJls f,r!,:.' 
!lnl.::' ,"ar, § -;-';"m. [:1 CI):ltrao;;t, :S('c!],)n l{'fb) n'J pr{,VJ:'10t) r~"i~;lr;!1'" 

~ •• ~,I,-_tffs t{l post 1'{'Cllrlty for CQ:O<ts. Al[,{l, ;,!(,k' LJ the m()~t an~uo-
1!',u~ .... tatu~e of :lm\:jtll)ns of the- !nrum natt', 'Ahll'h ','< ~;f'\laHy longer than 
:he ;It'r:od pro\lded for Section 11 aC!ll)ns. ::~(>e Enuft & t,'rn,ft \ .. 

!i,wf,(e/;in. supra, -t~ U. S., at 210, n. :29. 
":-;ee Fi"('h",,an \'. Raytheon Jffg. Co., I,,,, F ~d 7"&1, 75~6--,:";'':" ,eA2 

1:';')1,; A. RrombH/ot & L. Lflw{'dels, ':::,('{:llr;t:t>3 Fr-aud .& (·Drr,m,!dl~lt·:\ 

Fra:J{j §~,1"tll:n, at 'LI';"(i--~.l~l l101'f2i, 
-" ~~,-"untlt'~ Acts Anwndrnent.s nf 19'7:): H<-:lrm}:$ ',:1 S. ~,t~! R, {,;re !h~ 

:-:11[" ,Imm. on Sl'curi~jf-S !)f :Iw :::{Onate c"mtn, ,m 
Cdun Affair:'i, 9-tth C"r~g<, ht Se!:1s. 1119';"5', 
'hI' ".k'i~!at)(m t-'x)"larrwd, the 197::1 'UTIl!r:drne-:-':,s .... t:.r-<" ~r.e 
",he ,Il"st .earf'hmg rt'f'xammatwn ,;{ ',he- ('nn'.r'€·::~.~ye. -:.:i!;;t,JfY, dl\ll 

]',mL,: :.':",,'1< f;l(':l~g ~ht:) '{'/':JrJ~lt'S In:.lrkt'ts, tI:,· :'I1"";'.~',·'5· :!'i,I:;;;.:ry, an,i. ,11 

,',",,;,'(', p'.l1:ic mVf'st"i'<, ',n,'(- tht-> Hi;}!)'!,." !i :t, Rfr \:d, 'LI--~~~, '>-Dh 
('"nj2'., lA ;3{,<;.!'l. flI ii9--;",)). 

;"<1', f fl., S,"Huff"r v, p, ''tt S 
,,'A., 197,')1, ,'crt. d"l"ll€'tL ~.:.::5 r ' 943 
:6":", t';"f) ,CA,)'. cnt. ,!pr:j,·,j, ,114 S. Y,'j l:l:-:-l{: 

[J".!/ ,~, {j'r,·nnor.1': (·fJ., ~i)i :r. ':d 4';", .).1 
~' ;!,,27"O, 2';":).-:!';"--t ~CA9 UbI;, F s·,·i1mitrl \' 
L~ V 2t!, at ~Hf-.-;-,...:-;-; 't. F.vt;'UlIi 

';"f);-~:Ii6 ,D Cuirt :~;t;'p' 

,'J,I! irt'cl'gThZlng ,;verlaPJi:ll/rl act;qrlS but 
remedy where th.at h'mr::i;,' 1" '·t>xP\!('.t" 

had rt'fus(>-Il to rE">;j(:U.~ :1!) 

I)Ver .• lp \'\1th ~~tv(r; 11. !~lJit(!;'f;.p'1: \" 

!:!3 ,E!J Pa. l'J.lH,. 
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:au"r:, I. ,11;g-;t',~S' de~'l.·i{)n to :t':1Ve ."::'f_)dll)n lOtb) intad .suR" 

,;:-,):-.t.-, th;tt I. "w;.rrt';:,:,: rau:led t!1e cumui:.Hive nature of the ~ec· 
tlim 1Pf,b; ;ldltm. ;:,t'(' Jff'rr:ll Pierce, Penner & 
:'.'lndh, I),,' \', C·t",,!}'l. -- S. --, -- {InK2); 
/,,,r:!!.Ir'i \. l"IlIH, ·i;l·j C. ,s. :)7.1. ~k'"'O-;).~l i i~J7S}. 

.\ I'- ~·tj::;.:;n;cti~.n til' the ~l'cttrtti('s ia\\'s a1~o 

{'il' ;lcN ~heir hrlud n"mediai purpc!"t~!'L in ,~nactir.g the 
l~}:}.t;\{ t. {'ot~f.."T{':'':;; ::-:tat('d That it~ '.\-'as "to re-
(;~lir(:nwnt3 l.t'n':.:~~u·y to !n:lke :lnd 
('{1t1trl)j rt}~;,.~"l"{;dbiy cnmp:ete and t.>fft;dlve." 15 U. S. C. 

7"b, In fllrt~,<'mr.ce ,,[ that ,)bjective, Section 100b) make~ 
it \.lniawful tv US{' '\lliY manipulative f)r dt'ceptivp device or 
cClntrlVanct."· in ~orulb..'tion with the purchase or sale vf an\! 
security. The t:)ffecti\'ene~s of the bro:1d proscription again;t 
fraud :r. :O;,-,-(i"tl !i)lh) would be undermined if its S",)pe 'Nere 

the ",i.-tence of an expr(>ss "emedy under Sec­
'ion 1 we ha \'tJ rept'atedly ""c"l{llized that securities 
;aws ('I)mbat tn~ ir.!ud shoulJ be constru(.=-d "not technically 
and restrictively, but tlexibly to elfeetuate (theirJ remedial 
purpos .. s. .-:EC v. C,lpiilll Ca£n.~ Resmrch Bun'iZu, 375 
L, S. 1.'0, I,);) 'I~#;;rl, Accord: a/Insurance 
v Rfll1ktr" LJ> & ellS, Co" ~04 S, fl, 12 (19';'1); AI}iI:alrd 
f'tf (';1::, v, /'ilded Sr"le.,. MJti 11, S, 12Il. I~,J (1\172), We 
~h'rl'({jl't' r1'jl'{'t an Hlt('rpretati{}n l)f the Aecuritlt.'s la\\'s that 
disp!al.'t.);-;" an adiotl and"r Section lO(b).;a 

.\c,."rd,n"ly, we hold that the availability of an expre>,s 
re'''''dy llf,der S"l'tion II of the 193:{ Act does not preclude 
defr ullit~1 fJurchas('r~ of registered secur:tiE)S from maint.ail:-

:::IJ.\'Y i~).L~}' Th,~ bt~t'r r;t.'>e was not f',lb.t''Iu(-'nt!y foJjowt'd in th(' 
S,),a/:enl IJl~~r)('t, " ~.;, ()3/x'r1Ii! v. J/lllinry, t:6 F, ;)Upp. 8h~l ,.s~)~y 

: ~J·l9', and ;t has. :-:') pn't',.'dential value ~n i':~ht I)f the ;::':, ..... ·ond Circi:lt'g ,1('{'i-
m f' .'f,'!,:I,'11I \'. Ndhh.J1i t~(1. Co., S1lpm. 1.'1€ Rflsl!nrwrg de{,I~IUn 

-;t",)d :.iw,t' at Lhr' l;n-:t.' ,)f ~ht"'- I~'-;-:; amt:'nJments, and (·vt,'n that Jt!ciAh.m had 
!l'lt 'ut'(-n i;)i.l!l\\{'.j n d~p ,h~~rJ('t :n which it was dec:I1t>-r!. P,f')1l1Pr l',(f'i,~' 
'r,o, hI' \ ({".'li' ,:1'1 F~)'an(,NI 1.'5 F, d·:),! "t.D Pa. 
:~Hif)), ,,1' ,,' "-t",; h, fI' 'A::hm ~;mw c.n't!J(, 

,', , :':"JI F hi; D D"I., t~#)2). :-';hce thl? H75 am{'Jdml'I)(;::;, '.hl! 
('"urt '( t; ,\'{' ·":~~,nll,'tl tl) n'~'l)g;;lZf' that an ur.plie-d raUBe "f .utl')n 

:U,l('f ;'c{'~:'<n :,'i}, {'.in:-;e hrnilJ2:ht "t \\ht'ther {':xpr(>"~ reme-

dj{·t'< M{' ''::''1''1', t' .'1f'r:.71'rv. illfl'.,!;-"Hl'ld - F 

~,j ,t' A." t~'''':!I, ',r,{,'/ru·,tl hlll'k.f: Trust v, ,\'!!t,onai .t!'lr-
> I;;j(} F ~,l :W2. ;};1-1-<}:;9 {(,Anl..~ 1:l1"li), cl;'-rt. de-nwd, 1':2 C . .s. 

v, :i fl. R"lll)!.'! ("., &Ji F, :.:.1 ,~.s. 00I--5;){) {eA.:.! E}':"9" 
,'t'rt, den:,,<!, -1-1f} l' ::., ,.,·tlj 'I~iN.)}; 1"'a,.!::t('J/1 v. j,i.~rice J/U11.(Juge i!u'f'S· 

\I'j';"~1) 1',,'H F"Ji. ~t'L. L RptJ"', *'::-f6,7t)(} At (4.,973-~4.~1;-4 '~D Tt'x 
:~~7 .... ;: J" C: qt,/rl ,),/ St'cur;!it'f' Llh)llti,JII, [l9i-;--I97~f CCH 
Fed, 3~'c. L. Rp~r. f' ~ltj,I)l;, at ID Mn. H;-;-';"j. 

'J )fore·(JHr, c('rtain indi\'iduals who p!ay a part in p~paring the rt'g­
i~tra~ion ::ta.trment )(ent'raiiy cannot reached t~y a SectIOn II '!L'::on. 
T})I', ..... e include cllrr"r:l~" ,,::h'{,rg ()th{'f' than thL1-$t' ~'ifjed in 15 C. ;:!., C. 
q'i7k'3", :awYI'T"S admg M <'expd"tS," and ac('n'liltants w!th N>~p(>CL ter 
'J.1'!s I){ a r"'h'"lcltrnum Halt'm""nt which they art" not nankd 4S having pre' 
itarnl ',1' ~·Hi:ll("'ii. If, a" Ht'rMan & }tad ~an at"h'1l('S, purehast'l"S in rf';(l';:;' 
:a,>d ';f!"'r~l:"r:; 'St'r{' ~o re,v soteiv on ~.f'('tit.n II. they 1A-'0u1d have 
:,,) r,'I" ur.-1t' 'ItC:tir.,·! ,nd;\'t,jaat; even" ~f ~hc f"xcbded partip.~ t"nga)tf-d 
:n CT3~I{!U:e-r.{ c01){lu{'f whie ?:4.rt:~cipatl:;g .11 ~he :'f'g1.iHrat;,Jn ~t:ltemf"lt. 

:ndlv:.~:laL" w"u;.l bie' immune from fcdf"l"".a1 ~lability :01' fraud­
"\(''!"! th"ugh .<...:.t','~;(Jn I1k:.bi ejH~nd8 to "111Y pt'f1l.f)n" whJ t'f}­

,)1 e"nr,{'c~!-:.:: with a p1..lTt'hIk'4! ')r salP. M "ecUr',::"'S, 
',\-'1" ;V'" ,,~{,(·t :{ppi;"atiafj 'if thf' maXIm of ~tatutory ~0n:'-tr,;c:i(,n, 

,.' ""," /,,,- "'.!..,.,',,~,u ,u'trrlll." ::::'{)t' H, Hart & A. SaeiL,,-, 'Ph' Lq ... "al 
H,1.L l,' Pr n • he :>IakInl{ and App.L!catJt)n ,:f Law I 1';"3-1 1:--t 

: :-;,;i{., I!!'piy.ng Cl\,;: Rcmeciit"s from Federal R('gutat0ry 
---; .rLl.rv ~_, p'"v :';:-'5,290-:':91 I9t);iI, As we s:tatM tn jE,' v. 

.' t.t ';,'~AL,'t)I \ I:lhi , L'.l!lOng ";ong h~\'f' bef'n 
,"nlrts :he- ,'kLiiI" "f 3..'1 ac~ 

.. ~t"e ",·v!~ .... raliy 
,/," :~;-:ll' ;::: I~H);1\ fa\'"r;r:K ":Jf1 anai.­

T)t'r:t~,'Jn .jf blAh ~';a~ur,jry 3-~he-m€:-:i 'A',th .m· 
\\-'f' bf'L';>Vt' ! ht' f!1ax.m 



Regulations of the Fair Political Practices Commission 
(Title 2, Division 6 of the California Administrative Code) 

18427. Duties of Treasurers and Candidates With Respect 
to CampaIgn Statements (Gov. Code SectIons 81604, 
84100, 84213, 91004) 

(a) Treasurers. The treasurer of a committee 

must verify that to the best of his or her knowledge the 

committee campaign statements are true and complete and must 

use all reasonable diligence in the preparation of such 

statements. To comply with these duties the treasurer shall: 

(I) Establish a system of record keeping 

sufficient to ensure that receipts and expenditures 

are recorded promptly and accurately, and sufficient 

to comply with regulations established by the 

Commission related to record keeping; 

(2) Either maintain the records personally 

or monitor such record keeping by others; 

(3) Take steps to ensure that all requirements 

of the Act concerning the receipt and expenditure 

of funds and the reporting of such funds are complied 

with; 

(4) Either prepare campaign statements per-

sonally or review with care the campaign statements 

and underlying records prepared by others; 

(5) Correct any inaccuracies or omissions in 

campaign statements of which the treasurer knows, 

and cause to be checked, and, if necessary, corrected, 
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not exercising all reasonable diligence in the 

performance of his or her duties: 

(3) Review with care the campaign statements 

prepared for filing by the committee: 

(4) Correct any inaccuracies and omissions 

in campaign statements of which the candidate 

knows, and cause to be checked, and, if necessary, 

corrected, any information in campaign statements 

which a person of reasonable prudence would question 

based on all the surrounding circumstances of 

which the candidate is aware or should be aware by 

reason of his or her duties under this regulation 

and the Act: 

(5) perform with due care any other tasks 

assumed in connection with the raising, spending 

or recording of campaign funds insofar as such 

tasks relate to the accuracy of information entered 

on campaign statements: 

(6) unless such steps are required to meet 

the standards set forth in the foregoing paragraphs 

(1) through (4), a candidate is not responsible 

for establishing a record keeping procedure for a 

committee, monitoring committee record keeping, 

reviewing campaign finance records other than 

campaign statements, or personally taking steps to 

corroborate any information contained on a campaign 

statement. 
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concerning the questionable nature of the contribution and 

neither, through performance of their respective duties 

(such as monitoring campaign records or reviewing campaign 

statements), could have learned any facts that would lead 

one to question the contribution, the candidate and treasurer 

have no duty of inquiry with respect to the contribution. 

There is no duty of inquiry even though if Smith were asked 

he would have revealed the true source of the funds. 

Once the "known circumstances are such that a question 

is raised concerning the accuracy of information on a campaign 

statement, an inquiry is required. It is not possible in a 

regulation to describe with particularity every factual 

situation that might trigger such an inquiry since the variety 

of circumstances that could arise with respect to any par­

ticular campaign transaction are endless. By way of example, 

however, such circumstances might include the following in 

the case of a contribution: The size of the contribution, 

the reported source, the likelihood of that source making a 

contribution of the size reported, the circumstances surround­

ing receipt, and the manner in which the contribution is 

recorded in campaign records. 

The burden of inquiry is likely to fall more heavily 

upon the treasurer because it is he, rather than the candidate, 

upon whom the major record keeping and reporting responsibility 

falls. Therefore, the treasurer is more likely than the 

candidate to be the person who, by reason of performance of 

duties, is aware of or should be aware of facts which would 

give rise to a duty of inquiry. 
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