
California 
Fair Political 
Practices Commission 

Peter E. Tracy 
Town Attorney 
Town of Mammoth Lakes 
Post Office Box 485 
Bishop, CA 93514 

Dear Mr. Tracy: 

January 23, 1989 

Re: Your Request for Advice 
Our File No. I-89-036 

We have received your letter on behalf of the Town Council of 
the Town of Mammoth Lakes requesting that the Commission review 
the actions of Neil McCarroll, the former town aAttorney. Your 
letter indicates that the town council wishes to know whether Mr. 
McCarroll's past conduct is consistent with the Political Reform 
Act. 11 

Your questions concern the past conduct of a third party. 
The Commission does not provide advice about past conduct. 
(Regulation 18329(c), copy enclosed.) Moreover, the Commission 
does not provide advice about the conduct of a third party unless 
the advice is requested by an authorized representative of the 
third party. (Regulation 18329(c).) Therefore, we cannot 
provide the advice you have requested. 

The questions you have asked usually are handled by our 
Enforcement Division. In that case, your letter would be 
considered a complaint alleging violations of the Political Reform 
Act. However, your letter states that the town council does not 
wish to make any accusations against Mr. McCarroll. Based on this 
statement, we have decided not to refer your letter to the 

II Government Code Sections 81000-91015. All statutory 
references are to the Government Code unless otherwise indicated. 
Commission regulations appear at 2 California Code of Regulations 
Section 18000, et~. All references to regulations are to 
Title 2, Division 6 of the California Code of Regulations. 
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Enforcement Division for review and possible investigation. 
Please contact me at (916) 322-5901 if the town council determines 
that it does want to refer this matter to the Enforcement 
Division. 

DMG:KED:plh 

Sincerely, 

Diane M. Griffiths 
General Counsel 

j/1;ftc-1.-L_-'(.',-- t ""V- J 

, 

'i'5t'-7 '" (···-t '(~ . -'!''--
By: Kathryn E. Donovan 

Counsel, Legal Division 



Peter E. Tracy , Town Attorney 
Post Office Box 485, Bishop, California 93514 

619-872-1101 

January 10, 1989 

Fair Political Practices Commission 
428 "J" Street #800 
Sacramento, California 95814 

Gentlemen: 

Re: FPPC Review 

I am writing this letter to you at the unanimous request 
of the Town Council of the Town of Mammoth Lakes ("Town"). 
The Town requests that the FPPC review the actions of Neil McCarroll 
("McCarroll") for purposes of determining whether such actions 
are consistent with the mandate of the Fair Political Practices 
Act. The actions are very generally set forth below with a 
view that the FPPC review will develop the facts fully. 

The Town wishes to make clear that it is not making 
any accusations against McCarroll; nor is the Town of the opinion 
that there has been a violation of either the principal or the 
spirit of the Fair Political Practices Act. Rather, the Town 
is of the opinion that, under existing circumstances, it is 
in the best interests of all concerned to have the FPPC conduct 
an independent review and make such findings and determinations 
as it deems appropriate. 

From approximately August, 1984 when the Town was 
incorporated, until December 31, 1987, McCarroll was Town Attorney 
for the Town. Shortly after his departure from the Town, McCarroll 
was hired as Assistant County Counsel for Mono County and has 
been so to date. 

Prior to the incorporation of the Town in August, 
1984, Lodestar Company, a developer, owned (and still owns) 
approximately two hundred (200) acres of land in Mono County 
which is presently within the Town limits. Lodestar Company 
sued Mono County in Federal District Court. After incorporation, 
the Town was added as an additional Defendant. Certain of the 
allegations against the Town include actions allegedly taken 
and representations allegedly made by McCarroll as Town Attorney. 
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Although McCarroll was not attorney of record for 
the Town in the Lodestar litigation, he was for a time active­
ly involved in handling litigation related matters. In the 
summer of 1987 the question arose as to whether or not there 
may be a Fair Political Practices Act prohibition against McCarroll's 
involvement in the Lodestar litigation based upon his ownership 
interest in a parcel of land near the Lodestar property. The 
Town sought an opinion from the Law Firm of Best, Best & Krieger, 
a copy of which is enclosed and which is self-explanatory. 

After McCarroll left the Town on December 31, 1987, 
he became Assistant County Counsel for Mono County. In the 
summer of 1988 he, as one of the owners of property near the 
Lodestar property, participated in processing a parcel map divi­
sion of that property. In the fall of 1988, McCarroll contacted 
Town Council members respecting possible settlement of the Lode­
star litigation. 

A meeting was conducted between McCarroll, James 
Mono County Counsel, and Paul Marangella, Town Manager, in 
December, 1988 respecting possible conflicts of interest. 
that meeting, it was agreed that McCarroll would "stay out 
the Lodestar matters". 

Reed, 
early 
At 
of 

On December 30, 1988, McCarroll met with the Town 
Planning Director, Brian Hawley, and his assistant, Bill Taylor, 
respecting development of the Rayson property, which is the 
property adjacent to the Lodestar property and in which McCarroll 
at one time held an ownership interest. Whether McCarroll had 
an ownership interest in the Rayson property, or other nearby 
property, on the date of this meeting is unknown to the Town. 
McCarroll did, however, discuss development of this parcel and 
indicated that he had an "interest" in the property and that 
he was "representing" the Rayson developers. 

The Town wishes to have the FPPC review the foregoing 
matters in order to clear the air and take the high road. In 
this regard, the Town wishes to make clear that it is not making 
accusations of any kind against McCarroll. Further, it should 
be noted that the matters set forth above are as the Town believes 
them to be. After review, the FPPC may find that the true facts 
may prove the Town's perceptions incorrect. 
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If you have any questions, please do not hesitate 
to contact me at the above number, and; 

PET:bh 
Enclosure 

I remain, 

cc: Town of Mammoth Lakes 
Town Council of Mammoth Lakes 
Board of Supervisors, Mono County 
James Reed, Mono County Counsel 
Myron Blumberg,Esq. 



LAW O"ICr;:S Of 

BEST. BEST & KRIE:GER 

MEMORANDUM . 
August 17, 1987 

TO: TOWN ATTORNEY 

F'ROM: SPECIAL COUNSEL 

RE: CONFLICT OF INTEREST 

STATEMENT OF FACTS 

Best, Best & Krieger has been requested ,by Neil 

McCarroll, town attorney for the Town of Mammoth Lakes 

('/Mammoth"), to provide an opinion regarding a possible 

conflict of interest which would prevent McCarroll from 

assl~ting us in representing Mammoth on land use matters 

arising out of ongoing litigation and negotiations with the 

Lodestar Company on a proposed development project in 

Mammoth. 

McCarroll owns a three and a half percent interest 

in the Meridian Village Partnership ("Partnership"). The 

Partnership owns 25 acres of real property (the "Forest 

Service 40") across the street from the 200 acres which are 

owned by the Lodestar company and are currently the subject 

of a development agr~ement application as well as related 

litigation. Mammoth has a total of 2,000 acres within its 

boundaries. 



BEST. 8E-ST 6. KRIEGE.R 

The approximate fair market value of the undevel­

oped Forest Service 40 is $1.5 million. The property is 

currently not producing income. The property surrounding 

the Forest Service 40 property is also generally 

undeveloped. 

Both Lodestar and the Forest Service 40 are desig­

nated "resort" in the draft general plan. Lodestar has an 

approved rnasLer plan of development, while the Forest 

Service 40 does not. 

If McCarroll does not have a legal conflict, he 

would be able to assist the firm in document gathering and 

preparation which could save time and money for Mammoth. 

ISSUES P~LSENTED 

1. Whether it is reasonably foreseeable that a 

decision on the Lodestar project will have a material finan­

cial effect upon the property in which McCarroll has an 

interest. 

2. Whether any foreseeable material financial 

effect upon the property in which McCarroll has an interest 

is distinguishable from the "public generally" or a 

"significant segment of the public." 

-2-
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f3EST. BE:ST & KRIEGER 

ANALYSIS 

1. The Political Reform Act ("the Act") prohibits 

"public officials" from making decisions which will affect 

their own financial interests. The act is found in 

California Government CQde §§81000 et seq. All statutory 

references are to the Government Code unless otherwise 

noted. 

Section 87100 provides as follows: 

"No public official at any level of state 
or local government shall make, partici­
pate in making, or in any way attempt to 
use his official position to influence a 
governmental decision in which he knows 
or has reason to know he has a financial 
interest." 

"Public official" means every member, officer, 

employee or consultant of the state or a local government 

agency. Section 82048. Therefore, McCarroll as the town 

attorney is a "public official" subject to Section 87100's 

restrictions. 

A public official participates in the making of a 

governmental decision when, acting within the authority of 

his position, he "advises or makes recommendations to the 

decision maker, either directly or without significant 

intervening substantive review, by: (A) conducting research 

or making any investigation which requires the exercise of 

judgment on the part of the official or designated employee 

and the purpose of which is to influence the decision; or 

-3-
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BEST. BEST 6. KRIEGER 

(B) preparin9 or presenting a report, analysis or opinion, 

orally or in writin9, which requires the exercise of judg-

ment on the part of the official or designated employee and 

the purpose of which is to influence the decision." 

Title 2, California Administrative Code §l8700(c)(2). Thus, 

if McCarroll were to assist Best, Best & Krieger in gather­

lng and preparing documents related to a decision on the 

Lodestar development or its related litigation, he would be 

"participating in the making of a governmental decision" 

under Section 87100. Even 1n merely collecting documents 

for our review he would be exercising his judgment as to 

which documents were appropriate to send us, which in turn 

could influence our recommendation to the Town Council, 

which could ultimately influence their decision. 

Section 87103 defines "financial interest" and 

provides in relevant part that: 

"An official has a financial interest in 
a decision within the meaning of §87100 
if it is reasonably foreseeable that the 
decision will have a material financial 
affect, distinguishable from its effect 
on the public generally, on the 
official • or on: 

(a) any business entity in which the 
public official has a direct or indirect 
investment worth one thousand dollars 
($1,000.00) or more; 

(b) any real property in which the 
public official has a direct or indirect 
interest worth one thousand dollars 
($1,000.00) or more; 

(c) any source of income. 
[greater than $250} ... ; 

-4-
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(d) any entity in which the public 
official is a director, officer, partner, 
trustee, employee, or holds any position 
of management. 

For purposes of this section, indirect 
investment or- interest means any invest­
ment or interest owned by a business 
entity or trust in which the official, 
the official's agents, spouse, and depen­
dent children own directly, indirectly or 
beneficially a ten percent (lOt) interest 
or greater." 

Assuming that the equity interest in this property 

is substantial, McCarroll appears to have a financial inter­

est under subdivisions (a), (b) and (d). His 3i% interest 

in a partnership/business entity which has as one of its 

assets a million and a half dollar piece of property would 

indicate that he has an investment worth one thousand 

dollars or more under subdivision (a). He also has a 

financial interest under subdivision (d) because he is a 

partner in the business entity. 

It is also possible that he has a financial inter-

est under subdivision (b) if the real property is held in 

his name as well as that of the other partners (3~% of $1.5 

million being greater than the $1,000 threshold). On the 

other hand, if the real property Is held in the name of the 

partnership, it is arguable that McCarroll would not have a 

financial interest under subdivision (b) because he did not 

meet the 10\ rule for indirect investments held by a busl-

ness entity. 

However, because he appears to have a financial 

interest under subdivisions (a) and (d), it is unnecessary 

-5-
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to pursue this question, or whether he has a financial 

interest under subdivision (c), any further. 

Having determined that McCarroll is a ~publlc 

official" who would be Itparticipating in a governmental 

decision" in which he has a "financial interest," it next 

becomes necessary to determine whether such a decision will 

have a "material financial effect ll on that interest. In 

making this determination we are assuming that allowing the 

Lodestar property to be developed would have the effect of 

substan~ially increasing the property values of surrounding 

parcels. This assumption is based on the following: (1) 

The development of the Lodestar property would increase the 

number of individuals who frequent the area; (2) the 

development of Lodestar would provide an opportunity for 

adjacent property owners to develop their property in ways 

which would compliment the Lodestar development and would 

bring neces~ary infrastruture closer to those adjacent 

properties; and (3) as a general rule when real property is 

improved and increases in value, surrounding real property 

will mirror these increases. 

The difficulty with this question is determining 

exactly how much the Forest Service 40 unimproved property's 

value would increase or decrease due to the Lodestar 

development. This will depend on the nature and quality of 

the actual Lodestar development that is approved by the 

Town. !f there is a concern that our assumption regarding 

Lodestar's effect on the Forest service 40's value is 

-6-
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incorrect, it might be appropriate to have a real estate 

appraisal of the Forest Service 40 property now and an 

estimated appraisal based on what its value would be when 

the Lodestar development, as submitted, is complete. 

2 California Administrative Code Section 18702.2 

provides guidelines for determining when an effect on a 

business entity is "material" within the meaning of section 

87103. In pertinent part, the regulation reads as follows: 

lI(a) This section shall be used to 
measure whether the reasonably foresee­
able effect ••• will be material as to 
a business entity in which an official 
ha~ an econolnic interest. 

(b) [This subdivision mirrors 
section 87103 in defining an economic or 
financial interest.} 

(c) [This subdivision discusses 
what a material effect is on a business 
listed on the New York or American Stock 
Exchange.] 

(d) (This subdivision discusses 
what a material effect is on a business 
entity listed on the National Association 
of Security Dealers national market 
list.) 

(e) [This subdivision discusses 
what is a material effect on a business 
entity not covered by (e) or (d) but 
which is qualified for public sale in 
this State pursuant to corporations Code 
Section 25110 (which applies to partner­
ships and other business entities as well 
as corporations). This Corporations Code 
section requires that prior to the sale 
of any security (including certain part­
nership shares) the sale must be quali­
fied with the Corporations Commissioner 
for the State of California unless it 
falls under a set of limited exemptions.] 

-7-
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(f) {This subdivision determines 
what is a material effect on those 
businesses net covered by subdivisions 
(c) or (d) which meet the financial 
standards for listing on the New York 
Steck Exchange, which require net tan-
9ible assets of at least $18 million and 
protects income for the last fiscal year 
of at least $2.5 million.] 

(g) For business entities which are 
not covered by (c), (d), (e) or (f), the 
effect of a decision will be material 
if: (1) the decision will result in an 
increase or decrease in the gross reven­
ues for a fiscal year of $10,000 or more; 
(2) the decision will result in a busi­
ness entity incurring or avoidin9 addi­
tional expenses or reducing or eliminat­
ing existing expenses for a fiscal year 
in the amount of $2,500 or more; or (3) 
the decision will result in an increase 
or decrease in the value of assets or 
liabilities of $10,000 or more." 

According to facts given us by McCarroll, the partnership 

would fall under subdivision (g). Under this subdivision, 

the decision would have a material financial effect on the 

business entity if the decision to grant the development 

agreement increased or decreased the fair market value of 

the Forest Service 40 property by as little as .67% ($10,000 

increase or decrease in the value of assets divided by $1.5 

million fair market value of property). Since the value of 

the property involved is so large, unless development of 

Lodestar has essentially no effect on its value it would 

meet the $10,000 threshold and thereby be considered 

hmaterial." Thus, it appears that McCarroll would have a 

material financial interest in a Lodestar decision. 

-8-
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2. The final issue is whether this material 

financial effect would be different than that felt by the 

public generally. 2 California Administrative Code Section 

18703 provides guidelines as to what the term "effect on the 

public generally" means. It states: 

"A material financial affect of a govern­
mental decision on an official's inter­
est ••• is distinguishable from its 
affect on the public generally unless the 
decision will affect the official's 
interest in substantially the same manner 
as it will affect all members of the 
public or a si9nlficant segment of the 
public. Except as provided herein an 
industry, trade or profession does not 
constitute a significant segment of the 
general public. 

(a) [Relating to state officers.] 

(b) In the case of any other 
elected official, an industry, trade or 
profession of which that official is a 
member may constitute a significant 
segment of the public generally if that 
industry, trade or profession is a 
predominant industry, trade or profession 
in the official's jurisdiction or in the 
district represented by the Official. 

(c) [Relating to ordinances adopted 
by a jurisdiction designating an indus­
try, trade or profession as constituting 
a significant segment of the public.] 

(d) (Limiting the ability to claim 
that an industry, trade or profession is 
a predominant industry in nonsubdivision 
(C) situations to those situations where 
such a finding is implicit 'taking into 
account the language of the statute, 
ordinance or other provision of law 
creating or authorizing the creation of 
the state agency, the nature and purposes 
of the program •••• ')" 

-9-
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The Fair Political Practices commission ("FPPC ff
) 

inte(prets and enforces the Act. In reviewing the FPPC 

opinions that have dealt with the issue of a "si9nificant 

segment of the public" or "the public generally" it appears 

that the line of reasoning used by the Commission would lead 

to the conclusion here that the effect on McCarroll's 

property was different than the effect on the public 

generally or on a significant segment of the public. In the 

Matter of Opinion Requested by William L~_~2~~, 2 FPPC 

Opinions 77 (No. 76-005, June 2, 1976), the City of Davis 

designated a 23 square block area as being subject to review 

for a new land use plan. This new area plan could have had 

significant financial effects on real property within and 

near the area. The Commission held that both residential 

homeowners and retail merchants doing business within the 

city constitute a significant segment of the public. 

However, they also held that the class of commercial lessors 

near the area was not a significant segment of the public 

because its memb~rs would be directly and particularly 

affected by a specific decision. 

In reviewing this and other relevant FPPC opinions, 

it is clear that the FPPC defines the "public generally" to 

include all constituents within the official's jurisdic-

tion. In the Matter of Opinion Requested by Thomas L. 

Legan, 9 FPPC Opinions 1 (NO. 85-001, August 20, 1985) at 

page 12. In the Legan opinion, the PPPC held that where 

-10-
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only 742 parcels would be affected by a rezonin9 in a 

jurisdiction with over 100,000 parcels, the effect on a 

business entity owning one of the 742 parcels was clearly 

Hdistinguishable from the effect upon the public gener­

ally. II Id. at 13. 

In its Ferraro opinion (NO. 78-0094 FPPC Opinion 

62, November 7, 1978), the FPPC stated: UIn order to be 

considered a significant segment of the public, we think a 

group usually must be large in numbers and heterogeneous in 

quality." Id. at 67. As an example of an application of 

that standard, the Commission, in the Legan opinion, held 

that even if the 742 parcels were held by individual owners, 

this was not a significant segment of the public where there 

were approximately 383,000 property owners in the county. 

We are assuming that there are few owners of 

resort-zoned property that would be materially affected in a 

manner similar to the partnership when compared with the 

total number of property owners in Ma~noth. If that is the 

case, it seems under the reasoning used by the FPPC that the 

effect on the partnership property would not be the same as 

the effect on the public generally or a significant segment 

of the public. This is based on the fact that the general 

plan for Mammoth indicates that there are approximately 

5,000 permanent residents in the town and over 1,500 

permanent residential units (including single family 

residences and condominiums only). The conclusion is also 

-11-
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based on the fact that there is a total of only 503 acres 

zoned resort within Mammoth. When you subtract the 200 

acres attributable to Lodestar, this leaves only 303 acres 

of resort property within Mammoth. Assumin9 that most of 

this property is held in parcels similar to that of the 

partnership (i.e. 25 acre parcels), this would mean that 

there are approximately 12 other owners of resort-zoned 

parcels within the Town boundaries. This number would be 

reduced to exclude those owners of resort~zoned parcels that 

are not near the Lodestar property and may not be materially 

financially affected by the development. This leads to the 

conclusion that in all likelihood less than 10 other resort 

parcel owners would be affected in the same way as the 

partnership property. Based on the relevant statutes, 

regulations and decisions, this small a number would not in 

our opinion constitute a "significant segment of the 

public." 

CONCLUSION 

Due to what appears to us to be a legally prohibited 

conflict of interest, McCarroll should not assist Best, Best & 

Krieger in any matter related to the Lodestar project. This 

includes negotiating, advising, making recommendations, 

preparing repor'ts or conducting research without "significant 

intervening substantive review." ~itle 2 California 

-12-
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Administrative Code S~ction IB700(c). If he were to do so, he 

would be participating in the making of governmental decisions 

1n violation of §87101. McCarroll's participation in the 

matter, if any, must under the same regulation be limited to 

acts which are "solely ministerial, secretarial, manual or 

clerical • II in nature. 

BENOl19 

DALLAS HOLMES 
BRADLEY E. NEUFELD 
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