
California
Fair Political

Practices Cornrnission
March 15, 1990

Thornas S. Knox
Greve, Ctifford, Diepenbrock & Paras
looo G Street, Suite 40O
Post office Box 2469
sjacramento, cA 95812-2469

Re: Your Request for Adv.rce
our File No. A-90-038

Dear Mr. Knox:

YouareseekingadviceonbehalfoftheCalifornia-}Ievada
super speed Ground iransportation Commission (the rrsuper Speed
coirmission") , a nonprofit corporation authorized under Cal"ifornia
and Nevada l-aws. You wish to know if the super speed Conmissicn
wilt be treated as a public agency for purposes of the Politicai
Ref orn Act (the rra6;rr 1 . J'

The conmission, s jurisdiction is l inrjted to interpretatioi
and enforcement of the Political Ref orrn Act. (Section 83111-' )

Thus, this fetter concerns only application of the Act to the
i"p". sp""a Commission, and does not concern application of oti^-e:'
conf l icl-o f - interest 1aws, such as Government code Section 109C'
tle suggest that you contact the Attorney General/s -office. for
acivic6 

- concernin! Section 1090 or other Iav's outside of the
commission's jurisdiction.

auESrI-oN-g

I. Is the Ca I i forn ia-Nevada super Speed Ground Transporta-
tion Comrnission a pubtic agency r+ithin the meaning of the Act?

2. If so, are its members subject to the reporting and
con f.L ict-of- interest provisions of the Act?

1 cor.r.,rn"nt cocle Sections Blooo-91015. AII statutory refere::'s
are to the covernment Code unless otherwise indicated. Commis=:'-::
regulations appear at 2 california Code of Regulations section
18000, et ses. A]l references to regulations are to 'litle 2,
Division 6 of the California code of Regulations.
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CONCLUS TONS

1. The ca I i fornia-Nevada Super Speed Ground Transportation
cornmission is a public agency within the meaning of the Act.

2. Members of the California detegation are subject to the
reporting and confl ict-of- interest provisions of the Act'

FACTS

According to the information that you have provided. the
Ca I i fornia -Nevada Super Speed Ground Transportation Commission was
formed pursuant to authorizing legislatiorr in California and
Nevada.2 The Super Speed Commission was forrned to determine the
feasibility of a super speed train connecting Las vegas and
Southern California. The Super Speed Commission is structured as
a California nonprofit, public benefit corporation'

According to your letter, the authorizing legislation
specifies thai tne Super Speed Cornmission (L) has no final author-
ity to rule on plans ior a super speed. train, (2) cannot issue
debt which would constitute an obligation of the state of
california or the state of Nevada, (3) cannot obtain rnonies from
Catifornia or any of its political subdivisions, (4) cannot adop-'
regul-ations bindlng on the public, and (5) has no powers of
eminent domain.

You st-ate that a number of groups ah$ entities provided the
impetus for forming the Comnission, including the llevada.Resort
Association; the chamber of Commerce of Las Vegas; the city of L=-s

Vegasr' Cl-ark county, Nevada; the Nevada Governor's Office; a
ceiman magnetic Ievitation company; a business group from on--arj---;
ancl a number of private citizens of Nevada and california. To
clate, these entit.ies and individuals have provided most of t:re
funding for the Commission. No funding has been received from t:'e
state of California or any of its political subdj-visions.

The proposed super speed train would operate as a long-haul
carrier. You indicate that l-ong-hauL transportation service has

2 es originafly structured, the authorizing legislation in
California was enacted and ratified as a compact betlreen
California and Nevada. It created the Super Speed Commission to
provide for the construction and operation of a super speed ''rai--
between southern California and Las vegas, Nevada. (Statutes cf
1987, chapter 1259.) This legislation was repealed by chapt.r i-?
of the statutes of l-988. Chapter 149 enacted sinilar provis:ons
as uncodi.f ied general law. These provisions created the Super
Speed Commission, to be incorporated as a nonprofit californ:a
corporation. The fufl text of Chapter 149 is attached as i.t:a..-
ment rrArr . )
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traditionatl-y been planned, built and operated by the private sec-
tor .

You have provided a copy of a fetter from the california
Leqislative counsel which ccincludes that you are not a public
eniity for..purposes of the Administrative Procedure Act. (sec-
tions 11340-11-356. ) You have also provided a copy of a letter
fro the Publ-ic Employees Retirernent system, concluding that the
Super Speed Commission does not qualify as a public agency for
purposes of the retirement system.

We have al-so reviewed the following supplemental documents
received f rotn You :

1. Relevant statutes of the State of Nevada, creating the
super speed Commission and describing its powers;

2. Artictes of incorporation, showing incorporation in
California as of JUIY 29, L988 i

The criteria set forth in the Sieqel opinion are:

(1) Whether the impetus for forrnation of the
corporation originated with a government agency;

(2) whether it is substantially funded by, or j-ts
prinary source of funds is, a government agencyr'

(3) whether one of the principal purposes for vrhich i:
is forrneci is to provide services or undertake obligations
which public agencies are lega11y authorized to perforn and
which, in fact, they traditionally have performed; and

3. Corporate byLaws.

ANALYSIS

In In re Siegef (3 FPPC ops. 62, coPY enclosed) the Commis-
sion set forth four criteria which should be considered when
determining whether an entity is a public agency' . In the Sj'eqe1

"pi.i"ii, tie comrnission deteimined that a,nonprofit. corporation
f timea io acqu j.re, naintain and operate a r^/ater syste:n was a l-ocal
government agency under the Act. By contrast, in a later opinion,
ihe commission uiea the same criteria to determine that a dovrntoi,'n
l:usiness association nonprofit corporation was lgE a government
aqency. (In re Leach (4 FPPC ops. 48, coPY enclosed' ) The city
c6ntricted with the association to provide administrative services
to a business promotion district forrned by the city' The Leach
opinion also applied the Sieqef crj-teria to determine that a

c-ontract betvreen the city and the chamber of commerce to operate a

convention bureau did not result in the chanber of commerce becon-
ing a government agencY.
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(4) whether the corporation is treated as a public
entity by other statutory provisions.

Although the criteria in sieqel are helpful in determining
whether an ostensibly private entity is truly public in nature,
these criteria do not constitute a litmus test for deterrnining
vrhether an entity is public for purposes of the Act. (In re Vonk
6 FPPC ops. I, copy enclosed. ) However, by applying the criteria
set fortL in sieoLl against the background of the appJ-ication of
that criteria to the facts in Sieqel and Leach, we can draw some
conclusions v/ith respect to the status of the super Speed
commiss ion .

1.

with a government aqencv?

fn the SiegeI opinion, the city councit was intimately
involved in ine-ciealion of the corporation in question. The idea
for the corporation originated with the city counciL in accordance
with the coincil's long:range plans. The corporation probably
would not have been created were it not for the interest and
involvement of the city council' (Sieqel p. 65') fn Leach, bot:]
itre business association and the charnber of comrterce were in
existence long before the contracts were entered into with the
city and theii primary purposes were unrelated to those contracts.
(Leach p. 51. )

rn this case, both the governments 'o{ Nevada and. california
were involved in ihe creation of the Super Speed Commission'
r'lhile it rnay be, as indicated by your fetter, that the seed for
creation of the super speed commission originated with the grouFs
and entities mentioned, it is legislation of California and Nevaja
that rnacle the super speed comrnission a reality. Provisions of t:e
california and llevada implementing legistation provide for ap-
pointment of the governing body. The California law provides fo:
the appointrnent oi the california delegates by the Governor, the
senate Rufes committee and the Speaker of the Assembly/ and
imposes specific residency requirements on some of the delegates'

Based upon the foregoing, it is clear that the State of
Cali.fornia is closely involved in the creation of the Super Speei
conmission. Thus, the first criteria enunc.iated in SieqeI is rne--'

2. Is the entitv substantialty funded bv, or its prinarv
source of funds a qovernnent aqency?

In Siegel the city \"/as a certain, continuing source of
capital to the corporation, Furthermore, the city vras vlezed as,
in essence, a guarantor of the indebtedness of the corporation.
(Sieqel, pp. 65-66.) In Leach the association and the chanber
received their operatingr funds fron private sources' The city
provided only the amount of money necessary to reimburse the as-
sociation and the chamber for their costs incurred in perfcr:in7
the contracted services. (Leach p. 5I.)
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Legis■ ation creating the Super Speed Commission specifiCally
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li::!1:::R::l:::[i::t::IIga_debts of the Super Speed Commissi

tions of e■ ther the State of Nevada or the State of Ca■ ifornia.
The Commission is empowered to accept funds from the State of
Nevada or its political subdivisions′  the federa■  government and
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are leqa■ lv authorized to perfOrm and Which, in fact. thev
traditional■ v haVe performed?

In sieqel the COmmisSiOn determined that aCquisition and

黒:R131::liCie: Iit[Iei¥S::Ell: 3a::::i:::::I!:::首
:;ri::|::I:I・ :fLeach′  promotion of the downtown

the city′ and operatiOn of the conventiOn bureau were found tO be
activities performed equal■ y by cities and nongOVernmenta■  enti―

ties.  Additiona■ ly′  the actiVities were viewed as Specifically
benefiting the downtown business area and′ retail Stores′
restaurantS and hote■ s loCated throughout the C■ ty.  They were
thorefore viewed as activities which were 

―

 in nature
than providing a public water supply.  (Leach p. 51.)

You contend that the propOSed superspeed train would be a
long― haul carrier and that long― haul carriers are generally

:l:I「
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public agencies have traditionally performed.  (Keene AdviCe Let―
ter′  No. I-89-6■ 3′  copy enclosed。 ) The super Speed Commission
w■ ll select a proposed route′  a proposed franchiSee and propoSed
terminal sites (■ 49-Section  5(c)(7))i v7ill Conduct impact and
feasibility studies (■ 49-Section 5(c)(1))′  Will evaluate
technologies (149-Section 5(c)(2)), and Wi■ l establish criteria
for award of a franchisee (■ 49-Section 5(c)(3)).  TheSe are
functions Which appear to be public in nature.  Furthermore′  the
legislation creating the Super Speed Comm■ ss■ on expressly states a
declaration of intent of the States of California and llevada to
jointly pursue the development of a super speed train system′  and
lists a number of public purposes to be served by the system.
(■ 49-Section 2.)

3 Hereafter,
to d istinguish

sections of Chapter l-49
them from citations to

will be prefaced by ttLLg-tt
Government Code sections.
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4. Is the entitv treated as a public entitv bv other
statutorv provis ions?

rnformation which you have provided from the Legislative
counsel and from the PuLlic -EmpLoyees Retirement system indicate
that these. entities do not consider the super Speed Comrnission as
a public entity. However, we have previously advised that it is
.,o-t .,""e==.ry Lo conply with atI four criteria of Siegel in order
to be considered a public agency. (Guiffre Advice Letter, No' A-
89-66 , copY enclosed . )

It should be noted that the leqislation creating the Super
speed cornmission itself reffects an intent to treat the resulting
nonprofit corporation as a public entity in at least some
resiects. It expressty makls the Super Speed Commission subject
to the open meeting lalrs in the nanner 'rapplicable to local
gor"t.,^"ilt=. " (149-Section 5(e) . ) It also provides for applica-
€ion of the conf l ict-of- j-nterest provisions of the Act to the
*"*n"." who are cafitorni" eiected officers. (149-Section 5(f).)a

it as an interstate compact.  (Statutes of ■987′  Chapter ■259.)

Cert a in 1y ,
bi-state compact, the Act would not apply absent some specifiC

The Super Speed Comrnission is somewhat unique in that it has
been create;l by baralleL action of both the State of California
and the State of Nevada. As indicated above, the original
i"gi"f.ti"., creating the Super Speed commission would have created

ild;rf rfng pr"vision in the compact. (People, E!c' v' cily cf
South Lake Tahoe 466 F. Supp 527 | 536'3'7,' Satre Advice Letter, l;r'
'1 6-346, copY enclosed. )

HovJever, the Super Speed Comrnission was lqq created as a bi-
state compaci. while it ltignt t,e argued that an analogy shoul-C be

nade betwlen a bi-state conpact and the joint action involved ir.
this matter, we would conseivatively advise that the Super Speei
Cornmission should be treated as a public agency to which the i'ct
applies. This interpretation better furthers the purpose of the

n You lrave suggested that chapter 149's specific application cf
the Act to the eLected members of the California delegation should
be viewed as added evidence that the agency was intended to be
treated as a private entity rather than a public agency' In !'cu::
view, referenle to the Act implies that it would not otherwise
appty to the super Speed commission. we disagree- If the i.c-.
vrould not otherwise appIy, application by Chapter 149 would
constitute an attempt to amend the Act. conversely, if chap--:r:
149 intended to limit application of the Act by naking it ap-
plicable only to elected officers, it would also constitute an
attempt to anend the Act. Such an amendment would not l:e effe='
tive unless it satisf ied the requirements of Section 8LLL2, ',i:--.c:.
sets forth the required procedure for arnendment of the i.ct.
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Act to provide appropriate disclosure by public officials and to
avoid conflicts of interest. (Section 8r-002(c).)

The renaining issue is whether the members of the governing
body of the Super Speed Comn'ission are public officials under the
act-. The term "public official" includes trmembersrr of public
agencies. (Section 82048; Regulation 18700, copy enclosed. )
ItMembersrr include sal-aried or unsalaried members of boards or
commissions with decision-makj.ng authority. (Regulation
187o0(a) (1). A board or commission has decisj-on-making authority
if:

(A) It nay nake a final governnental-
decision;

(B) It nay conpel a governmental decision; or
it may prevent a governmental decision either by
reason of an exclusive power to initiate the
decisj.on or by reason of a veto which may or may
not be overridden; or

(c) It makes substantive recomrnendations
which'are, and over an extended period of time have
been, regularly approved without significant
anendment or modiiication by another public
official or governmental agencY.

Regulation 1870b(a) (1) (A)- (c) .

The leqislation creating the Super speed Comnission gives lt
the power t6 conduct studies] evaluate atternative technoloqries,
selelt a proposed route, establish criteria for and award a

franchise ani select a iranchisee. (149-section 5(c) ') .A11 of
these power= "nabI" tte super speed commission to signj-ficantly
affect a variety of privat- financial interests, including real
property and bu;iness interests. (See Sections 871-00, 87103 and
'AlZbZ.)' WhiIe the overalf plan and commencement of construction
are sutject to ratification by the State of catifornia and the
state oi Nevada, the selection and award of the franchise are
decisions exclusively of the Super Speed Commission. We think
that this is sufficilnt to find that the Super Speed Cornmission
has decis ion-rnak ing authoritY.

Therefore, the members of the super Speed Cornmission who are
members of the California defegation would be considered public
officials for purposes of the Act. This would inctude all rnembers
of the California delegation and not just those rnembers who are
california elected officers.

The issue j.s less clear L/ith respect to the members of the
Nevada delegation. While those individuals are expressly made
members of the Super speed Cornmission by the terms of the
california legislation (149-Section a(b) (2)), they are appointea
pursuant to Nevada Law. Furthermore, it could be argued that the-/
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are sitting on the super speed Commission and making decisions
solely upoi the basis of the paraLlel Nevada laws which also cre-
ate ti're Super speed comrnission. (Nev. stats . 705.4293 ') ft is
unlikely that the State of Nevada, in acting to establi"sh the
Super Sleed commission and appoint Nevada members, intended to
sutject-the Nevada members to the Act. on balance, I^re bel'ieve
tnal tne Nevada menbers should not be treated as "public of-
f ic ia ls'r under the Act.

As a public agency under the Act, the Super Speed Comrnission
is required to adopt a conflict of interest code which sets forth
approfriate financlal disclosure categories for its members and
any empfoyees or consultants who engage in the decision-making
p.o"""". (Section a73o2. ) This code must be submitted to the
bommission for review and approval. (section 87303, 82011"(a) ')
l'urthernore, the members, and any employees or consultants of the
super Speed Commission with decis ion-rnaking authority, are-
requirea to disclose their economic interests and disqualify
thdmselves from participating in decisions which would foreseeably
and materially atfect their economic interests, in a manner
distinguishable from the effect on the public generall-y'
(secti6ns 87100, 87103, and 87302') If specif ic 

. 
quest ions arise

concerning the financiaf discl-osure or disqua t i f ication
obligations of officials of the Super Speed comrnission, we are
avaiiable to provide additional assistance. As stated previously,
we also "ugg"it that you contact the Attorney ceneral/ s office for
advj.ce concerning Section 1090 or other laws outside the
commissiorr's jurisdiction.

If you have questions regarding the above, you may contact ::1e

at (916) 3'22-59ot.

Sincerely,

Kathryn E. Donovan
General counsel-zlzJ4//z:-
By: Margaret w. El lison

counsel, LegaI Divis ion

KED: MwE: aa

Enc l osure s


