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Re: Your Request for Advice
Our File No. A-90-228

Dear Mr. Densmore:

This is in response to your letter requesting advice- on
behalf of Newnan CiLy Councilmernber Kenneth Rodriguez with respect
to his duties under Lhe conffict-of- interest provisions of the
Political Reform Act (the rrnsgrrl.l

OUESiTONS ,

1. May Councilmenber Rodriguez participate in a Newrnan City
Councj.l dec-ision to rezone property owned by his spouse's
ernp loyer?

2. Does councilmenber Rodriguez have conflicts of interest
with respect to other city council decisions due to his spouse's
professi-onaI relationship with StePhens Realtors?

CONCLUS IONS

1. Since a source of income is the subject of the city
council decision, councj.lmernber Rodriguez nay not participate in
the decision.

2. Councilmember Rodriguez may not participate in any
governtnental decision initd.ated by a source of incorne, or in any
froceeding in which a source of income is a named party or the
subject oi tne proceeding. In.addition, councilrnember. Rodriguez
.iv-""t particilate in any decision that will foreseeably trave a

maleriat' financ-ial effect on a source of income indirectly'



FACTS

The Nehman city council wiII be considering a reguest to
rezone property from residential to cornmercial. The real estate
broker iepiesentinq the applicant is stephens Realtors. stephens
Realtors 1s a closely held corporation. The o$rner of the corpora-
tion also oerns property that is in the area to be rezoned.
Councilmernber Rodriguez's spouse works for stephens Realtors as a
real estate agent.

ANALYSI S

The Act rras enacted by the people of the state of California
by initiative in 1974. The purpose for the confl-ict-of- interest
piovisions of the Act vras to ensure that public officials, whetfrer
Ltected or appointed, wouJ.d perform their duties in an irnpartial
manner, free- lron bias caused by their own f inanc.ial- interests or
the financiat interests of persons r./ho have supported them' (sec-
tion 81001(b) . )

In furtherance of this goa1, Section 87100 of the Act
prohibits any public official fron making, participating 

. 
in- mak-

inq, or otheiw-ise using his or her official position to influence
i ior"rr,^"rtal decision in which the official has a financial
in€erest. As a Newman City Couniilmernlcer, Councilmenber Rodriguez
is a public official under the Act. (section 82048')
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Section 87103 specifies that a public official has a
financial interest in a decision if it is reasonably foreseeable
that the decision witl have a material financial effect,
distinguishable from the effect on the public arenerally, on the
officiit or a menber of his or her immediate family or on:

Any source of income, other than gifts and
other than loans by a conmercial lending institu-
tion in the regular course of business on terms
avaitabte to the public without regard to official
status, aggregating tl.ro hundred fifty dollars
($250) or more in value provided to, received by or
promised to the public official within 12 months
prior to the time when the decision is made.

Section 8710 3 (c) .

In addition, section 82030 provides that the income of an
individual also includes any community property interest in the
income of a spouse. Consequently, if any person or business has
been a source of incone to the councilmember of $250 or more, or
to the counci lnernber ' s spouse of $500 or more within the past 12
rnonths, the source of incone is a potentially disqualifying
economic interest as defined in Section 87103.
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You stated that the councitmember's spouse is a real estate
agent lrith Stephens Realtors. Thus, Stephens ReaLtors is a source
oi in"oroe to the councilmember and his spouse.2 Further, since
I1r. Doug Stephens is apparently the sole owner of Stephens Real-
tors, we would atso treat Mr.- Stephens personally as a source of
income to Councilmember Rodriguez and his spouse.

This is consistent with our past advice. fn the Hentschke
Advice Letter (No. A-80-069, copy enclosed), we addressed sirnilar
facts. In Hentschke, a carlsbad Planning Conmissioner was 

-

employed Uy a ctosety held corporation. The planning commission
wal confronted with a decision that lrould not affect the
corporation, but r.rouLd substantially affect the pres ident/maj ority
shaieholder of the corporation in his personal capacity. we said:

In keeping rrith the purposes of the Act we
conclude tnlt in this case the president/maj ority
shareholder of the corporation for which Mr' Larson
works may also be considered a source of income to
ltr. Larson. Although for other purposes the
corporation srould be considered Mr. Larson's source
of -incorne, there can be no question that in a
closely-held corporation situation such as here the
presidint/maj ority shareholder of, a corporation
Lfrectiveiy iontrol's the emplolnoeht relationship
itself. alcordingly we conclude that the rnajority
shareholder is a source of income to Mr. Larson
and he should therefore disqualify himself fron any
decision which would have a naterial financial ef-
fect on the shareholder.

we believe this rule'wouId apply here as weLI. Thus, both
Stephens Realtors and Mr. Stephens personally are sources of
inctme to councilmember Rodriguez and his spouse for purposes of
the Act. consequently, the councilnember nay not participate in
any decision th;t wifl have a reasonably foreseeable sateriaf
financial effect either stephens Realtors or Mr. stephens
personally.

1' Regulation 18704.3 (copy enclosed) provides that the sources of
commission j.ncome in a specific sale or similar transaction for a
real estate agent include: (A) The broker and brokerage business
entity under whose auspices the agent works; (B) The person the
agent represents in the transaction; and (c) Any person who
receives a fj,nder's or other referral fee for referrinq a party to
the transaction to the broker, or who makes a referral pursuant to
a contract with the broker. Further, Regulation 18704.3(d)
provides that for purposes of determining whether disquaLificat ion
is required under the provisions of Sections 87100 and 87103(c),
the fuLl qross value of any comrnission income for a specific sale
or simiLar transacti,on shaIl be attributed to each source of
income in that sale or transaction.
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Foreseeabl itv
Whether the financial consequences of a decision are reason-

ably foreseeable at the tine a governmental decision is made
dep6nds on the facts of each -particular case. An effect is
co-nsidered reasonably foreseeable if there is a substantial
likelihood that it will, occur. certainty is not reguired.
However, if an effect is only a nere possibility, it is not
reasonably foreseeable. (In re Thorner (1975) 1 f'PPc ops. 198,
copy encl6sed.) According to your facts, the city council deci-
si-oi: concerns real properiy in which Mr. stephens has an ownership
interest. Thus, financial effects on Mr. Stephens resulting fron
the decision are certain.

Materiality

The conmission has adopted differing guidelines to determine
whether an effect is material, depending on the specific
circumstances of each decision. For example, where a source of
incorne is directly before the city council, as an applicant or the
subject of the decision, Regulation. La702.1(a) (1) (coPy enclosed)
p.oiid"t that the effect of the decision on a source of income is
ieemed naterial and disqual ification i-s required. (combs Advice
Letter, No. A-89-177, c6py enclosed.) ,we enphasize that.section
87103(;) requires an analysis of the e?fect of the decision on the
source of iicone to the oificial-, not simply on the official's own
i;;;m".r

A source of income is directly beford the city council when
the source initiates the proceeding by filing an application,
c1aim, appeal, or sinrilar request, or is a naned party j'n, or the
subject oi, the proceeding. A person or business entity is the
subJect of a proceeding if a decision involves the issuance,
renLwal, approval, denial or revocation of any license, permit, or
other entitlernent to, or contract with, the subject person or
business entity. (Regulation L87 02.1 (b) . )

According to your facts, Stephens Realtors will be represent-
ing the developer before the city council. However, the proposed
actj-ons also concern property owned by Mr. stephens.
conseguently, $re would conclude that Mr. stephens is not only
before the city council in a representative capacity for the ap-
pticant, but since his property is also a subject of the proceed-
ings, we would conclude that Mr. Stephens is also the subject of
the proceedings.

3 w" h.*r" received a letter fron Thomas E. Pane11i, attorney for
the developer on the project in question. 1.1r. Panelli asserts
that Councilmember Rodriguez may vote on the zoning decision
because the decision e/ould not affect the arnount of income that
Councilmember RodrigTuez or his spouse would receive fron Stephens
ReaLtors. l,lr. Panelli has failed to consider the effect of the
decision on the sources of incorne to Councilnernber Rodriquez, as
required by Section 87103 (c) .
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Thus, pursuant to Regulation LA7O2.1(a) (1) the effect-of the
zoning aeii-sion is deemed to foreseeably and rnaterially affect a
sourc! of income to Councilmember Rodriguez because a source of
i.""r" is directly involved in a decision before the city council.
accordingly, coun-ilmenber Rodriguez nay not participate in the
decision concerning the project- r

Future Decisions

BecauseDougstePhensandstephensRealtorsarebothsources
of income to Couicilnember Rodriguez, the councilmember may not
oarticinate in any decision that will reasonablv foreseeabl'y have-a-maieiiif financiaf eftect on thern. Consequently-, where either
so;;;; of incone 'is directly before the councilnenber as an ap-
pticant or the subject of the decisj-on, Requlation 18702'1(a)
i.""ia"" it"t tt" 6ffect of the decision on the source of income
-i=-a"".ea material and disqua I ification is required. (webb Advice
Letter, No. I-89-415, copy enclosed.)

where neither source of incone is directly before
C""""iir"*Uer nodriguez, the councilmember must still disqualify
hinself hrhere the s6urces of income vrill be indirectly affected.
i^il;th;; i particular effect is naterial would be determined by

""i*i"i"g the extent of the foreseeablF financial effect on the
;;;;A oi incorne pursuant to Regulatlons 18702'2 and ta7o2'6 (cop-
ies enclosed).

If you have any further questions. req3r!-119 this matter,
please feet free to contact ne at (916) 322-59OL'

sincerely,

Kathryn E. Donovan
General counsel

John W.
counsel,

Wa I Lace
Legal Division

KED:JI.IW:PIh

cc: Thomas E. Panelli

Enclosures

4 rr, ro*" cases, even $rhere an official deterrnines that he or she
tras a financial interest vJhich witl be financially affected by the
decision, the official nay participate if the effect on the
officialis interest is nol aistinguistrable from the effect on the
public generally. (Regulation 18703, copy enclosed') . However,
^.i""" tne city council decision is particular to Mr' stephens'
pioperty, we ao not believe the exception would apply under these
facts .


