
California
Fair Political

Practices Commission
March 21, 19 91

Susan schectman
city Attorney
city of Pacifica
170 Santa Maria Avenue
Pacifica, CA 94O44

Re: Your Request for Advice
our File No. A-90-2 96

Dear Ms. Schectman:

You have requested advice on behaLf of Councilnember John
Schneider concerning application of the conflj-ct-of-interest
p.ori=io.,. of the po:.ii:ical Reform Act (the rras1n1.1 This letter
is based upon the facts provided in the letter from your office,
my numerous telephone conversations with you, and your recent let-
ter and clarification of certain facts on February 25, 1'99]-.

The following advice only concerns Mr. schneider's ability to
participate in future decisions of the city council or redevelop-
rnent aglncy. we maXe no comment on !tr- Schneider's participation
in any-past dj.scussj,ons or decisions. (Regulation 18329(c) (4) (A),
copy enclosed. )

OUESTION

Under the Act, may councilmember schneider participate in
future decisions regarding projects in the Rockaway Beach
redevelopment area?

CONCLUS ION
Councilmember Schneider rnay participate in future redevelop-

ment decisions which do not have a reasonably foreseeable material
financial effect on any of his econornic interests. Because Mr-
Schneider is a real estate agent who may do business in or near
the redevelopment area, each decision will have to be considered
on a case-by-case basis, with an evaluation of the economic inter-
est involved.

I co,r"r.,..nt code Sections 81ooo-91.0i5. AI] statutory references
are to the Government code unless otherwise indicated. Cornmission
regulations appear at 2 california code of Regulations Section
18000, et seq. A1l, references to regulatj-ons are to Tit1e 2,
Dj.vision 6 of the California Code of Regulations.
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FACTS

Mr. Schneider is a member of the city council of the City of
Pacifica and also serves on the redevelopment agency. The city
has al-ready approved the redevelopnent plan and the Rockaway Beach
specific plan. Now there are a number of decisions about the
rideveloprnent project which sri1l come before the city council and
the redevelopment agency.

Mr. Schneider is a real estate agent and an enployee of llarc
Reatty conpany; he srorks as an independent contractor and does not
have ln ownerlnip interest in Marc Reatty conpany. During 1989-
90, he received a loan of over $10,ooo from Marc Realty Company '
He also has an ownership interest of less than 10? in Schneider
Four corporation, which engTages in real estate activity.

In December 1989, a contract of sal'e was entered j-nto for the
sale of the Lighthouse Hotel in the Rockas/ay Beach area within the
city of pacifiia. The hotel is located within 300 feet from the
red6veloprnent project. Mr. Schneider served as the agent for the
se11er, McKel]ar and Associates, Inc- The sale cLosed escror'' on
april 1, Lggo and Mr. Schneider earned a comrnission of $144,000.

ANALYS I S

The Act prohibits a public official- from naking, participat-
ing in, or using his official positj'on to inftuence a governrnental
deiision in which he knows or has reason to knob, he has a
f j,nancial interest. (Section 87100.) A public official has a
financial interest in a decision if it is reasonably foreseeable
that the decision will have a material financial effect,
distinguj,shable fron its effect on the public generally, on the
officitl or a member of hj,s inmediate family or on, anong other
things:

(a) Any business entity in which the public
official has a direct or indirect investrnent worth
one thousand doll-ars ($1000) or nore-

(b) Any real- property in which the public
official has a direct or indirect interest worth
one thousand dolfars ($1000) or more.

(c) Any source of incone, other than gifts
and other than loans by a commercial lending
institution in the regular course of business on
terms avaj-Iable to the public without regard to
official status, aggregating two hundred fifty doI-
lars ($250) or more in value prpvided to, received
by or prornised to the public official withj.n l-2
months prior to the time when the decision is nade.
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(d) Any business entity in which the public
official .is a director, officer, partner, trustee,
employee, or holds any position of management '

(e) Any donor of, or any interrnediary or.
agent'for a lonor of, a gift or gifts aggregating
tio hundred fifty dollars ($250) or nore in value
provided to, recEived by, or-promised to the public
Ltti"i.l within 12 months prior to the time when
the decision is made.

Section 87103 (a) -(e) .

As a public official, councilman schneider may not
participatl in a decision if it is reasonably foreseeable . 

that the
iecisio-n $/i1l have a rnaterial financial effect on any business
entity in which he has an investrnent of $1,000 or more or on any

"or."L of income of over $250 within 12 nonths prior to the deci-
sion. (Section 87103(a) and (c).)

Mr. schneider is a real estate agent and receives commission
incorne for his services. Regulation la7O4'3(c), copy enclosed'
provides that the sources of commj-ssj-on incorne for a real estate
iqent in a specific sale or sinilar transaction include:

(A) The broker and brokerage business entity
under whose auspices the agent works;

(B) The person the agent represents in the
transactionl and

(c) Any person who receives a finder's or
other'referrit fee for referring a party to the
transaction to the broker, or who makes a referral
pursuant to a contract with the broker'

The fuII gross value of the conrmission incone for a specific
sale is attrib;ted to each source of cornmission income in that
sale or transaction. (Regulation 18704.3(d).) Marc Realty and
t1ciellar and Associates, Inc. are sources of commission income to
Mr. Schneider, the agent for the seller of the Lighthouse Hotel'
Therefore, fot L2 months from the date of the close of escrow on
Aprj.l, 3, Lggo I he must disqualify hirnself from participating in
any decision before the city counciL or redevelopment agency which
wiil- foreseeabl,y and naterially affect either of these sources of
income. In addition, he must disqualify hirnself fron
participating in any decision which will foreseeably and
rnaterially affect any of his other egonomic interests (e.g'
schneider Four corpoiation in which.iie has an investment interest
of more than $1,ooo). (Section 87103.)
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Foreseeabi I itv
The effects of a decision are reasonably foreseeable if there

is a substantial likelihood that they rrill occur. To be foresee-
able, the effects of a decision must be more than a nere possibil-
ity; however, certainty is not required. (Downev cares v. Dosrnev
communitv Development com. (L987) 196 caL.App.3d 983, 989-991i
witt v. Morrow (L977\ 70 Cal.App.3d 817, 822:, In re Thorner (1975)
I FPPC ops. 198 (copy enclosed).) The Act seeks to prevent more
than actual conflicts of interest, it seeks to prevent even the
appearance of a possible conflict of interest. (witt v. U9.E!9!!,
supra, at 823. )

The purpose of any redevelopment plan is to pronote sound
development ind redevelopment of blighted areas. The anticipated
resul-t of redevelopment is an increase in property values and an
improved business tlinate within the project area, which benefits
the cornmunity as a grhol-e. The very nature of redevelopment
projects has led the commission to find that it is reasonably
foreseeable that there wj-1I be a financial effect on real property
val-ues and business j-nterests located within or near project
areas. (In re oql,esbv (1975) 1 fPPc oPs. 71, Advice I'etters to
Haiqht, No. A-81-509, and PhilIips, No. A-87-166, copies enclosed'
See also Downev cares v. Downev Comrnunitv Development Com., supra,
at 983. )

Real estate businesses located within or near redevefopment
areas, therefore, are in a unique position to benefit from
redevelopment decisions. These businesses' and the professionals
affiliatLd with then, earn their incorne frorn commissions based on
a percentage of the value of property soLd. This connection
between redevelopnent decisions and the likelihood of increased
income to reaL estate businesses located in the area provide the
requisite foreseeability that real estate agents Iike Mr-
Sciineider will benefit in a manner distinguishable from the public
general-1y. ocrlesbv, supra.

Material, i-tv

Regulation 18702 sets forth the guideLines for determining
whether an offici-aI's economic interest in a decision is rrmateri-
aLLy'r affected as required by section 87103. If the official's
financial interest is directlv involved in the decision, Regu1a-
tion 18702.1 applies to deterrnine materiality. However, if the
official's financial interest is indirectlv affected by the deci-
sion, Regulations 1a702.2 to 1a702.6 appLy to determine whether
the effect of the decision is rnaterial.

Mr. schneider has several ""o.,#i" interests which may be
indirectly affected by certain decisions regarding future projects
in or near the redevelopment area. Regulation L87O2.2 (copy
enclosed) provides guidelines to ascertain whether the effect of a
decision on a business entity indirectly involved in the decision
is material,. The standards provided in the regulatj-on are based



on the financial size of the business entity in which the publ'ic
officiaL has an interest. Thus, if we assume that Marc Realty and
the schneider Four corporation are relatively sma11 businesses, it
\"/ould be appropriate to apply Regnllation la702.2 (g), which
provides tlit tne effect of a decision will be naterial if:

(1) The decision will result in an increase
or decrease in the gross revenues for a fiscal year
of S1o,00o or more; or

(2) The decision rrill, resuLt in the business
entity incurring or avoiding additional expenses or
reducing or elininating existing exPenses for a
fiscal year in the anount of $2,500 or more; or

(3) The decision will result in an increase
or decrease in the value of assets or liabilities
of $10, o00 or more.

Since McKellar and Associates, Inc. was also a source of
incone to I'tr. Schneider within the past 12 months, you must
deterrnine if this corporation will be foreseeably and naterially
affected by any decisions regarding projects in or near the
redevelopment area. Please refer to Regnrlation 1a702.2 to
deterrnine the aPpropriate financial standard to apply.

For each decj-sion before the city council or the redevelop-
ment agency, you will have to ascertain if Mr. Schnei-der has a
financial interest j.n the decision which will be foreseeably and
materially affected. Under the Act, McKeLlar and Associates, Inc.
is a source of income fron April 3, 1990 and for 12 nonths
thereafter. Every time Mr. Schneider earns commission on a sa1e,
Marc Realty is a source of commission income pursuant to Regula-
tion 18704.3(c). Marc Reatty is also a source of income because
of the loan of over $1o,ooo to Mr. schneider (section 82030.) we
have no facts about Schneider Four corporati.on, other than that it
is a real estate corporation and Mr. schneider has an investrnent
interest of more than $1,000 and an ownership interest of less
than 10 percent.

I trust this answers your questions. If you have any further
questions regarding this matter, please contact me at
(9L6) 322-590L.
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SH:」 RS:plh
EnC10Sures

Sincerely,

Scott Hallabrin
Acting cenefal Counsel
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By: JiI,I R.' Stecher

cor$bel, LegaI Division


