
California
Fair Political

Practices Commission
June 27, 199 O

Barry H. Epstein
Grueneich & Ellison
50 california street, suite 80o
San Francisco, cA 94II1

Dear litr . Epstein:

You have requested. advice concerning,the lobbying provisions
of the Poriticar Reform Act (the "Act") '1l You are seeking this
advice on behalf of your firm and several of the firm's clients'
Because you have not identified the cLients on v/hose behalf you
are requlsting advice, the information provided in.this letter is
limited to the discLosure obligations of the taw firm. (see
Regulation La329 , coPY enclosed.)

T.ACTS

Grueneich & Ellison is a law firm which is also a registered
Iobbying firrn. The firn represents two national non-profit
enviioniental organizations before the california Energy
commission (cEc). one of the environmentat organizations is
currently a registered lobbyist ernployer; ho$rever, neither.
organizalion ii currentty registered as a client of Grueneich &

Eliison for purposes of lobbying discLosure. The firm also
represents tire -Oepartment of General Services and the University
of california before the california Public utilities commission
(cPUc). That representation includes particiPation in rate
setting cases for individual regulated utilities (e.9., a
proc"eding in which PG&E is seeking a rate increase),
particj.pa€ion in CPUC initiated policy naking proceedings which
iesult i' cpuc orders settj,ng foith cPUc policy, participation in
lroceedings which result in the development of gPUC regulations
lnd guidelines, and monitoring (no advocacy) of energy
legislation.

1/ co.r".r,^"nt code Sections S1ooo-9Io15. A11 statutory references
are to the Government code unless otherwise indicated. commission
regulations appear at 2 California Code of Regulations. section
fe5oo, et Ecq-. 

- AII references to regulations are to Title 2,
oivision o of the california code of Regulations'

RE: Your Request for Advice
our Fil-e No. A-90-306

428 J Street, Suite 8OO . P.O. Box 8O? o Sacramento cA 95UO4-O8!)7 . (916) l:l-5660
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ouEsTroNs

I. will Grueneich & EIIison's representation on behalf of
the trrro national non-profit environ:nental organizations in
proceedings before the cEc require the firm to register these
organizations as clients and rePort payments received for services
when:

a. The proceedings will result in the cEc's adoption of
reports related to the state energy policy--the Biennial Report,
the Fue1s Report, the Electricity Report and the Conservation
Report? (You have stated in your Ietter that there is no cl'ear
stitutory directive that the findings and conclusions of these
reports wiff fe implemented or followed by other state agencies or
by cEc. )

b. The proceedings may result in changes in the state's
buil,ding and appliance efficiency standards contained in Title 24
of the California Code of Regulations?

c. If the answer to a. or b. is yes, must Grueneich &

Etlison amend its Lobbying Firn Registration Statenent (Forn 602),
report the payments recei.ved by the firn for this activity on its
ne-port of f,obLyinq Firn (Forn 625), and obtain a Lobbying Firm
activity Authoiiz;tion (Forn 602) fron the two national nonprofit
environmental organizations?

2. Given that aI1 of the compensation received by the firm
consists of public money awarded by the cEc, does the fact that
cornoensation received from the cEC under the Intervenor
runding Progran2/ affect the applicability of the Act's tobbying
registration and reporting requirements?

3. Must the firm report pa)rments received from a private
entity for acting as counsel before the California Public

2/ As stated in your letter, participation by the two national
nonprofit environmental organizations takes place under the cEc's
Intervenor Funding Program established by the Legislature (sB 283,
chapter 1436, Stats. of 1988). Under this program, the
organi,zations are compensated by the cEc using public funds for
the organizations' participation in the Proceedings before the
cEc. The compensation process consists of first obtaining the
cEc's pre-approval of the budget for such participation, and
second, filing a request for conpensation after participation has
been completed. compensation covers the actual cost of attorney
and consultant fees and expenses for representation and is awarded
by the cEc at a public hearing on the cornpensation request. The
two non-profit organizations have instructed the cEc to pay the
compensatj,on directly to the attorneys and consultants, so that
the funds never actualty are received by the non-profit
organizations.
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Utilities Commission in the
above for the Departnent of

same or sirnilar proceedings rnentioned
ceneral Services, a state agency?

4. Is Grueneich & Eltison required to amend its Lobbyist
Registration Staternent to include the Department of General
Services or the University of California as a client and report
the pa)rments received frorn these two agencies on its quarterly
tobbying disclosure reports, Forn 625?

CONCLUSIONS

Because your Ietter did not indicate any involvement in
"legislative action, " all of the conclusions provided in this
Ietter are lirnited to application of the Act's lobbying provisions
concerning Iadministrative action. ri

1a. It appears that the reports referred to in your Letter
may have regulatory effect. In addition, this type of proceeding
is not specificatly excluded from the definition of
t'administrative action. " Therefore, we believe the firm's
attempts to influence the content or adoption of the reports
should be disclosed as palments to influence administrative
action.

1b. & c. A proceeding which may result in changes to existing
state regulations is considered 'r adrninistrative actionrr and,
therefore, participation in such proceedings is reportable under
the lobbying disclosure provisions of the Act. Prior to engaging
in any tLstimony on behatf of the national nonprofit environmental
organizations, the f irrn is required arnend its reglistration and
file lobbying firm activity authorization forms with the Secretary
of state's office. Payments received for participati.ng in these
proceedings are required to be reported on the fj.rm's Report of
Lobbying Firn ( Forxo 525).

2. The fact that the pa)rments to cornpensate the
organizations' tobbyists are :nade by the Intervenor Funding
Program does not change the conclusions in this letter. The
lobbying firrn is required to report the pa)rynents received from the
Intervenor Funding Progran as intermediary for its clients, the
national nonprofit environmentaL organizations.

3, & 4. As a registered lobbying firm, Grueneich & Ellison
is'required to report the palnnents it receives for the purpose of
influencing itadrninistrative action.r' However, the firm wiII not
be required to register the Department of General Services or the
Universj.ty of catifornia (state agencies) as clients if the
employee providing the Lobbying services on behalf of the finn is
a 'tdesignated enpJ-oyeerr covered by the state agencies' conflict of
Interest codes. This conclusion would not change if the employee
of the firrn is a registered lobbyist.
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ANALYSIS

The Act requires lobbyists, lobbying firms and tobbyist
employers to report their expenditures and activities in connec-
tion ;ith attempting to influence administrative action. (sec-
tions 82038.5, 82039' 82039.5, and 86100 - 86118.) Your
representation of organizations before the cEc will require
registration and disclosure under the Act if thgy constitute at-
tempting to influence ttadministrative actj.on.rrsl

ttAdrninistrative actionr' is defined, in pertinent part, as
f ol- Iows :

'tAdministrative actionrr neans the proposal, draft-
ing, development, consideration, amendment, enactment or
deieat by any state agency of any rule, regulation or
other aclion in any rate-rnaking proceeding or any quasi-
legisJ.ative proceed j.ng. . . .

Section 82OO2.

The cEc is a state agency. (Section a2o49 - ) In order to be
considered rr admi.n i strat ive action,rr a proceeding must either be a
',quas i- legis Iativerr proceeding or a rtrate-nakingrr proceeding.
(Section ezooz-) The information that you have. submj-tted regard-
ing the proceedings before the cEc does not indicate that these
proceedings lrould be classified as rrrate-naking proceedings. rl

iherefore, this analysis witl be lirnited to determining if the
proceedings would be considered quasi- Iegis lative.

In making a determination whether a particular proceeding is
quasi-legis1ative, the Commission has determj.ned as a threshold
rnatter that rnatters which are quasi-judiciaL are not quasi-
legislative. (See, In re Evans (1978) 4 FPPC ops. 84i In re
Leonard (1976) 2 FPPC ops. 54, copies enclosed.) Thus, for
example, adjudicatory proceedings such as licensing or pernit
proceedings are not considered adninistrative action. (see,
aUUott Advice Letter, No. A-88-154; Teitelbaurn Advice Letter, No'
A-a6-277, copies enclosed. )

The commission has al.so adopted a regulation which excludes
certain types of proceedings fron the definition of t'quasi-
legislative proceeding." The regulation provides as follolrs:

(a) A proceeding of a state agency is not a quasi-
legistative proceeding for the purposes of Government
code Section 82002 if it is any of the following:

3 / For purposes
the contacts and
Sections 82038.5,
encJ.osed. )

of this analysis, we accept your assumption that
compensation tests for lobbying are met. (See,
82039; Regulations 18238.5, LA239, copies
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(7)
opinion.

(I) A proceeding to determine the rights or duties
of a person under existing laws, regulations or
policies.

(2) A proceeding involving ttre issuance, amendment
or revocation of a pernit or license.

(3) A proceeding to enforce compliance with exist-
ing law- or to irnpose sanctions for violations of exist-
ing J.aw.

(4) A proceeding at which an action is taken
invotving the purchase or sale of property, goods or
services by such agency.

(5) A proceeding at which an action j.s taken which
is ministerial in nature.

(6) A Proceeding at which an action is taken
awarding a grant or contract.

A proceeding involving the issuance of a legal

Regulation ]-8202 , coPY enclosed.

You have identified two basic tyPes of proceedings before the
cEc. one type of proceeding described is a proceeding.to consider
modification- of the state's building and appliance efficiency
standards contained in the California code of Regulations. Since
this witl involve the proposal, drafting, development,
consideration, amendment, enactrnent or defeat by a state agency of
a regulation of general application to be applied to future cases,
and it is not ex6luded undlr Regulation 18202, it would constitute
adrninistrative action. (See, In re Evans, supra at 82; Abb.gl!,
supra . )

The second type of proceeding is one to adopt a report which
will then be used to establish the state's energy policy. You
indicate that there is no statutory directive to actually irnple-
ment the policy. However, we do not think that it is clear that
the policy reports referred to cannot have regulatory effect' For
exarn-pIe, we note that the Electric j.ty Report to which you ref er
contiins inforrnation which is part of the standard in licensing
power ptants. (see, California PubIic Resources code Sections
islos,-25523 and 25524.) The proceeding is not one vhich-is
speciij.cally excluded from the definition of rtquasi-legislative
pioceedingt' under Regulation l-a2o2- Furthermore, we have.previ-
tusly aavised that pioceedings to establish policy objectives are
uquaii-legislativerr proceedings. (Abbott Advice Letter, -supra' )

orie of the purposes of the Act is to assure that activities of
Iobbyists aie regulated and disclosed in order to assure that
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improper influences will not be directed at public officials.
(section 81002(b).) Therefore, lre would advise that the
proceedings before the Energy comrnission to-adopt policy reports
should be treated as administrative action.'/

Regulation 18614 (copy enclosed) provides, in part, that the
folJ,owing pa)rments frorn a client to a lobbying firn are considered
payments for lobbying services:

(1) Pa)rnents for services related to a matter
on which the client exPressly or implicitly
authorizes the lobbying firrn to communicate
directly with an elected state official,
legislative official or agency official for
the purpose of influencing legislative or
administrative action,

crueneich & Ellison is currently registered as a lobbying f inn
with the Secretary of State. The firm's registration includes,
among other things, names of clients with whom the lobbying firrn
contracts to provide lobbying services in addition to
authorization forms signed by atI of its clients. (Section
86104(d).) when a lobbyinq firm retains new clients, it must
amend its registration statement to reflect the new clients. The
firm must file the amendrnent Prior to engaqing in any direct
cornrnunication for the purpose of attenpting to influence
adrninistrative action on behalf of the new cLients. (Section
8 6I07 (a) . )

The Act provides that the lobbying disclosure provisions are
not applicable to any enpl,oyee of the State of California acting
within the scope of his or her enploynent. (Section 85300(a).)
This exclusion for employees of the State of caLifornia may, under
certain circumstances, apply to outside consultants or counsel
hired by a state agency. Under nost circunstances, if a
consultant is covered by the state agency's conflict of Interest
code adopted pursuant to Section 87300, the consultant $rill neet
the definition of an I'employee of the State of California'r as used
in Section 8530o. In addition, such consul-tants and outside
counsel ($rho are designated in the agency's conflict of Interest
code) who are. already registered lobbyists are not required to
report payments received from a state agency for lobbying
services. (ouessenberrv Advice Letter, No. A-84-12L, copY
enclosed. )

4/ we note that there night be circunstances in which the entity
adopting a policy report is merely an advisory agency with no
administrative, regulatory or enforcernent po\.rers. In that situa-
tion, it is possible that hearings leading to a report would not
be considered adrninistrative action. (see, craiqie Advice Letter,
No. I-89-188, copy encLosed. )
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Therefore, the exclusion in Section 863o0(a) will apply to
Grueneich & Ellison and its employees, so long as each employee
who provides lobbying services to the Department of General
Services or the University of California is a I'designated
employeerr in the agency's Conflict of Interest Code. Any employee
of the firm who is not designated in a Conflict of Interest Code
will be providing lobbying services and the finn wiII be required
to report the payments received for these services on its
quarterly lobbying reports.

Please contact me at 916/3 22-5662 if you have additional
questions concerning the advice provided in this letter.

sincerely,

Scott HaIlabrin
Acting General Counsel

By:
nsu Itant

Enc Iosures


