
California
Fair P01itical

Practices Cornrnission

Jul,y 5, 199 o

Edward W. Lee
Assistant CitY Attorney
oliver, stoever, Barr and vose
Looo sunset Boulevard
Los AngeLes, CA 9 o 0l-2

Re: Your Request for Advice
Our File No. A-9o-355

Dear Mr. Lee:

This is in response to your request for advice regarding the
duties of Mayor Roger creighton of the city of Hermosa Beach (the
trcityn) undei the confl-ictlof-interest provisions of the Political
nefoim' Act (the rra"lrr 

1 .1

OI'ESTION

May l{ayor Creighton participate in a vote to bring the city's
general plair and zoning dLsignation for a particular-area into
6onsisteircy, as requir;d by Section 65860, in view of the extended
period of Line that the ciLy council vote on the issue has
remained t--:-ed 2-2?

CONCLI'SION

Mayor creighton may not participate in the decision despite
the extlndea peiioa of Line that the city council- vote on the
issue has rerniined tied. 2-2. Section 87101 and Regulation 18701

=p""iti""ffy prohibit such participation by llayor creighton'

FACTS

The City of Hermosa Beach is currently reviewing its. general
pr"" iiJ ,"ni"g-a"=ignations to bring-the two into consistency as

required by Governmeit coa" sectj-on oseoo' A certain area of the

1 cor"t.,r"nt code Sections 8l-ooo-91oL5' Alf statutory references
are to the Governm"rri Cod" unless otherwise indicated' Commission

regulations appear .t j-cirii"rnia code of Regurations . 
section

i;6;o; ai =.o.^ e1l i"i"."t'""t to regulations are to ritle 2'
pi"i=io" o "t the california code of Regutations'
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city, designated Area 10, is composed of L0 lots. Area l-o is
curiently zoned R-2E} by action of the cj.ty council on December 13'
1988. Mayor Creighton, who owns and resides in real property
rrithi.n 3oo feet of the boundaries of Area 10, di.d not participate
in this decision.

The general plan designation for Area 10 is low density
residential. The general plan designation of 1ow density
residential aLl,ows o to 13 dwelling units per acre; a mediurn
density designation all-ovrs 14 Eo 25 dwelling units per acre.

The current zoning of R-2B for Area 10 allows 16.5 dwelling
units per acre. A designation of R-1 for Area 10 would allow 9-2
dwelling units per acre.

fn your letter you have outLined the following actions by the
city council which have resuLted in a 2-2 tie vote on the issue:

On March 21 , 1989, the Planningr Cornmission of
the city considered and recommended a redesignation
of Area 10 under the city's General Plan from low
density to mediun density to bring the GeneraL PLan
and Zoning into consistency. Upon consideration by
the Cj.ty council on May 3, L989 t and again without
the participation of the Mayor, the City Council
considered the recommendatj-on of the Planning
Commission. The remaining four members of the City
Council, after several consecutj.ve motions, failed
to obtain a rnajority vote on any motion; each
motion resulting in a 2-2 tie vote. The matter was
referred back to the Planning Cornnission to
consider a zone change of Area 10 to R-1.

on September 5, 1989' the Planning conrnission
again considered Area 10 and the possible rezoning
to n-r and again recommended a redesignation from
1ow density to mediurn density. The City Council- on
october 10; 1989, again without the participation
of the Mayor, was unable to resoLve the matter and
after sevirai notions again resulted j'n 2-2 t-ie
voting. The matter was then continued to another
date 6ertain for Council to reconsider the matter
in light of upcoming el'ections and a possible
chang6 in cou-ncil rnernbership - Mayor creighton was
not up for re-election.

on April 10, 1990, the city council aqain
considered Area 10 under the consistency Program,
once again without Mayor creighton's -.p"iii"i6utio". rhe roeinbership 9! the citv council
irad changed and three new Council persons were
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seated at the ApriL lo meeting for reconsideration
of Area 10. However, the city Council after
several consecutive motions to either redesignate
or rezone Area 10 to accomplish consistency, failed
to obtain a majority vote to resolve the matter.

Based on the above, you have questioned b/hether the Act would
permit litayor creighton to participate in the decision.

ANAI,YSIg

Section 8710L provides as follows:

Section 87100 does not prevent any public
official from makingT or participating in the making
of a governrnental decision to the extent his
parti-ipation is legally required for the action or
aeci-sion to be made. The fact that an official's
vote is needed to break a tie does not roake his
participation ]egal1y required for purposes of this
section.

Regulation 18701 (copy enclosed), adopted by the Commission
to irnplement Section 87101, states in relevant part:

This regulation sha1l be construed narror'rIy,
and shall:

(1) Not be construed to permit an official,
who is otherwise disqualified under Government code
section 87100, to vote to break a tie.

(2) Not be construed to a11ow a member of any
public agency, who is otherwise disqualified under
aov"rnnent code Section 87100, to vote if a quorum
can be convened of other menbers of the agency who
are not disqualified under Government Code Section
87100, $rhether or not such other members are
actually Present at the tine of the
disqualification.

Regulation 187oL (c) '

Thus, the statute and regulation are explicit.tltat a

ai=q""-iiii"d public official iay not vote on a decision in order
to break a tie vote.

You have questioned whether the rule of necessj'ty under
section 87101 iould, nevertheless, permit Mayor Creighton to
p..ii"ip.t" in the decision regarding ^Area 10' The rul'e of
'""""i=itv it " "oro*o.r- 

iaw aoctiine different from the concept of
leoallv required participation contained in the Act' In its
o;i;i;;"; ,inir" .L"o!"iri"q that the concept of lesarlv required
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participation in the Act is analogous to the common faw rule of
irecessity, the commission has also consistently recognized that
they are not equivalent. (see, e.9., fn re Malonev (L977) 3 FPPC

Ops. ee; fn re Hudson (L978) 4 FPPC Ops. 13; coPies enclosed. )

thus, in Hudson, suDra, where three members of a five-member board
were disqualified, the commission permitted participat.J-on by only
one of the disqualified menbers even though the commission noted
that the connon 1a!, rule of necessity appeared to a11ow all
disqualified members of a council or board to vote. The
Commission stated:

In the present case, [we] conclude that only
one of the three disqualified members of the Board
may participate in the hearing to review the order
of-the chief Building Inspector and the Fire
Marshal. Allowing only one of the three
disqualified members to participate means that a
quorum can be achieved and a decision therefore
made.

While the conmon 1aw rul-e of necessity is
analogous to the concept of ttlegally required
participationrr contained in the Political Reform
Act, rre believe that the purposes of the Act are
besi served by a rule which minirnizes participation
in government decj.sions by officials with a
conflict of interest.

In re Hudsonr EIIPLa at P. 17

In the westman Advice Letter, No. A-88-370 (copy enclosed) , a
question was iaised as to whether a nember of the Board of
dupervisors could vote, despite a conflict of interest, to provide
th; third vote to break a 2-2 Lj.e. The letter pointed out that
since only one member was disqualified the Board of supervisors
had a quoiun with which to make decisions; that under such
circumitances the disqualified menber's participation was not
Iega1ly required. The letter further advised that the
ai6quaiitled rnernber's participation would not be considered to be
i"giffv required despite a court order mandating the Board of
suf,ervisors- to act, lince the Board of Supervisors had a-quorum
witn wnicn to act. (westman Advice letter, supra, at p'5')

fn the circumstances you have outlined, the city- council has

u q""irr^ -rith ;hich to actl Accordingly, Mayor creighton nay not
;";ti;i;"i;-1" a""i.i"ns regarding area-10, despite the 2-2 tie
irote by- the city council on the issue'
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ff you have any further questions regarding this matter, please
contact me at (916) 322-5901.

S incerelY

scott Haffabrin
Acting General counsel

」ヽ
…
y

By3 Jeevan S. Ahuja
counsel, Legal Division


