
California
Fair Political

Practices Commission
July 12, 19 90

Luis A. Rodriguez
Senior Assistant city Attorney
city of orange
3oo E. Chapnan Avenue
Orange, CA 92666

Re: Your Request for Advice
Our File No. A-9o-360 Revised

Dear Mr. Rodriguez:

You are seeking advice on behalf of city of orange Mayor Don
E. snith, regarding his duties and respons ibi I ities under the
conf l ict-of- interest provisions of the Politica] Reform Act (the
rra"grr1.1 Pursuant to Regulation 18329 (copy enclosed) , we provide
you with advice as Mr, Smith's authorized representative.

The following advice is based upon the facts provided in your
Ietter of May 14, 1990 and in your prior telephone conversations
with this agency. By letter dated June L2, L99ot you have indi-
cated that there is a pending governmental decision.

OUESTION

A forthconing decision before the city council wiLl concern a
committee recommendation to expand an existing rnunicipal parking
1ot by constructinq a parking structure. Mayor Smith o$/ns numer-
ous rental properties within 25oo feet of the property that is the
subject of Lhe acquisition decision. can he participate in this
dec i s ion?

CONCLUSION

Mayor Srnith may participate in the decision to expand the
parking Iot provided the decision will not have a foreseeable rna-
terial - f inantiaL impact on any of the properties he orrns in the
area of the parking Iot.

1 co.r".r,."nt Code Sections 81OOO-91015. A1I statutory references
are to the Government Code unless otherwise indicated. Conmission
regulations appear at 2 california code of Regulations section
18ooo, et seo. A11 references to regulations are to Tit1e 2, Di-
vision 6 of the California code of Regulations'
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FACTS

A counci t-appointed citizens committee was asked to study
existing and long-tern parking needs of a portion of the city.
The committee's recommendations included expansion of a municipal
parking lot into a parking structure, increasing the parking stall
capacity from 88 to 2L2 vehicles. The city council affirned the
conclusions and recommendations of the conmittee and is presently
undertaking decisions with respect to design and development of
the improvement.

Because Mayor Srnith o$/ns a variety of properties within 2500
feet of the t\ro acre site,3 he has to date refrained frorn partici-
pation in decisions on this natter. You have provided an analysis
from a professionat real estate aPpraiser which concludes that the
proposed public improvement concerning the municipal parking lot
wilt not impact the market value of the mayor's properties.

ANALYSIS

The Act prohibj.ts a pubtic official from rnaking, participat-
ing in, or using his official position to influence a governmental
decision in which he knows or has reason to know he has a finan-
cial- interest. (Section 87100.) A Public official. has a finan-
cial interest in a decision if it is reasonably foreseeable that
the decision will have a rnaterial financial effect, distinguish-
able from its effect on the public aenerally, on the official, a
nenber of official's immediate family, or on any real property in
which the official has a direct or indirect interest worth one
thousand ($1,000) or more. (Section 87103(b).)

Because he is the mayor of the city of orange, and an elected
menber of the city council, Mr. Smith is a public official. (Sec-
tion 82048.) Therefore, Mr. Snith rnust disqualify himself fron
any city council decision which will have a reasonably foreseeable
naterial financial effect on him or on his real property interest
that is distinguishable from the public generally. (Section
87103 (b) . )

Eoreseeable ltaterial trinancial Effsct

The effect of a decision is reasonably foreseeabl,e if there
is a substantial likelihood that it will occur. While certainty
is not required, an effect that is merely a possibility is not

3 Yo., have indicated the approximate distances from the parking
1ot site as follows: 254, 254t, 256\ crand street (duplex and ga-
rage apartment), 1026 feet; 531, 541 E. Chapman Avenue (two-story
off ice-professiona I building) , L2'7 o feeti 605 E. Maple, 2]-9 E.
cleveland (single fanily residence) , 2OO5 feeti 7o2 E. chapnan
(Mayor Smith,s residence) , LZOO feet; and L23-f25 S. Harwood
(single fanily residence and garage apartment), 17OO feet.
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reasonably foreseeable. (Do$rnev Cares v. Downev Communitv
Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975)
1 FPPC ops. 198. )

In order to determine r.rhether the foreseeable effect of a
decision is material as to real property in which an official has
an j-nterest, the Cornnission has adopted Regulation la7o2.3 (copy
enclosed). You have inforned us that several properties owned by
Mr. snith are located within 2,5oO, but more than 300, feet from
the site of the munj.cipal parking lot. For projects between 300
and 2,500 feet frorn an official's property, the effect of the de-
cision wj.1l be considered naterial if it will have a reasonably
foreseeable financial effect of:

(A) Ten thousand dollars ($10,000) or more on
the fair market value of the real property in which
the official has an interest; or

(B) Will affect the rental value of the prop-
erty by $1,ooo ore nore per 12 month period.

(Regulation L8702.3 (a) (3) (A) and (B) . )

whether the effect of the decision is positive or negative is of
no consequence under the Act. (Younq Advice Letter, A-89-149,
copy enclosed. )

A professional appraiser has determined that the impact on
Mayor snith's properties resulting from the city's decisions on
the proposed public irnprovenent on the rnunicipal parking tot will
not rneet the requisite threshold amounts as provided in Regulation
t8'7o2.3(a) (3), and - in fact- wiII not impact the narket value of
any of the 

-pioperties.l 
Should the irnpact of the city council's

decisions on each of the individually identified properties faIl
below the financial thresholds sPecified in the regulation, Mayor
Srnith's particj.pation in decisions on the parking lot site woul,d
be permitted.

While this advice is limited to the forthconing decision be-
fore the city council rrith respect to natters concerning the de-
sign and developnent of the parking structure, subsequent deci-
sions concerning the property will continue to require the same
analysis because Mayor Smith's property would continue to be 1o-
cated within a 2,500-foot distance from the parking lot: the sane
analysj.s applying the thresholds of Regulation la702.3 (a) (3) rrould
be required to determine whether he rras able to participate in the
subsequent decisions. In any of these decisions, if the impact on
any of Mayor Snith's properties was at or above the requisite
threshold anounts, his participation in the use decision would be

4 th" comrnission does not act as a finder
provided in this letter is applicable only
provided are correct and that all naterial
sented. (In re Oqlesbvt (1975) 1 FPPC Ops.

of fact. The advice
to the extent the facts
facts have been pre-
77, copy enclosed. )
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prohibited.- The appraiser's opinion that you have provided, as
part of the facts upon which our advice is provided, is in effect
applicable only to the design and development decision concerning
the structure to be built on the parking lot.

I trust this Ietter has provided you with the guidance you
requested. rf you have any further questions regarding this mat-
ter, please contact ne at (915) 322-59oL.

Sincerely,

Scott Hallabrin
Acti]lg Genera

.' Rothman
counsel, Legal Division

SH: JSR: pIh

Enc losures

- Regulation 18702.3(d) provides sone factors to consj.der in de-
termining the nagnitude of the financiat irnpact on the mayor,s
property. such factors include the proxirnity of the properties
and the magnitude of the proposed project in relationship to his
properties, erhether it is reasonably foreseeabl-e that the decision
on the redeveloprnent property $/iII affect the development poten-
tial or j,ncome producing potentiat of the mayor,s properties, and
whether it is reasonably foreseeable that the acquisition property
decision wiII result in a change of the character of the nLighlor-
hood including, but not limited to, the effect on traffic, view,privacy, intensity of use, noise leveIs, air emissj-ons or sirnilar
traits.


