
California
Fair P01itical

Practices Commission
August 23, ■990

」oseph A. Duffe■
Duffe■ Financial and
Construction Company
P.0. BoX 7003
Lafayette′ CA  94549

Re: Your Request for Informal Assistance
our File No. I-9 o-3 9 0

Dear Mr. Duffe■ :

Thank you for your ■etter requesting adv■ ce on the ap―
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in connection with a proposed highway interchange in District 4.
Since your question is genera■  i:t:i[LT'′  We are treating your
request as one for ■nfo..1la■  ass■ s

OUEST10N

As member of the Ca■ iforn■ a Transportation Comm■ ss■on WhO ■S
disqua■ ifying himse■ f from voting on a■ ■ocation of funds to a
proposed highway interchange because of a conf■ ict of interest′
are you pe..litted to arrange and participate in a meeting between
the chief engineer of District 4 and the city manager of
Fairfie■ d′  Ca■ifornia in order to faci■ itate construction of said
highway interchange?

CONCLUS10N

Arranging and Participating in a meeting between the chief
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1 Gor".rrr"nt code Sections 81ooo-91015- AII statutory references
are to the Governnent Code unless otherwise indicated. Conmission
i-gulations appear at 2 California Code of Regulations. Section
18500, et seg.- AI1 references to reg[ulations are to Title 2,
oivision 5 of tne california code of Regiulations.
2 Informal assistance does not provide the requestor with the
irr""iiy lioviaed by an opinion 6r fonoal written advice. (Section
83114; Regulation 18329 (c) (3). )
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the naking of a governmental decision in which you have a
financial interest and using your official position to influence a
governmental decision, which is prohibited by Section 8710o and
Regrulation 18700.1.

FACTS

The facts, as related in your letter of Uay 25, 1-990 and two
subsequent telephone conversations, are that as a member of the
California Transportation Coumission you are concerned about the
unsuccessful efforts of the city of Fairfield to obtain from the
Department of Transportation the design specifications of a
proposed interchange at the intersection of Highways 580 and 80.
construction cannot begin until Fairfield is provided with the
requisite design inforrnation. You would like to arrange and pos-
sibly participate in a neeting between the chief engineer of
District 4 of the Departnent of Transportation and the city
manager of Fairfield to renedy the situation.

In our teLephone conversation of June 19, 1990 you stated
that the Transportation commission on which you serve allocates
state and federal funds to particutar projects and that the
particular interchange that is the subject of your inquiry fa1ls
wittrin the type of project to which the Transportation conmission
allocates funds.

Your letter indicates that your company owns 160 acres within
about one-haIf rnile of the interchange. You yourself have
determined that your financial interest in that real property
disqualifies you fron votinq on any allocation of funds to the
highway project. This letter does not address whether your
de[ernination to abstain from voting on the natter is, in fact,
required under the Act since you have not requested advice on that
issue .

ANALYST S

The basic prohibition with respect to conflict of interest is
found in Section 871oo, which states the following:

No public official at any leveI of state or
local governnent shall make, participate in rnaking
or in any rray attenpt to use his official position
to influence a governmental decision in which he
knorrs or has reason to know he has a financial
interest.

The 'rfi.nancial interestt' aLluded to in Section 87100 is
defined in Section 87103 as folLows (in pertinent part):

An official has a financial interest in a
decision within the rneaning of Section 87100 if it
is reasonably foreseeable that the decision will
have a naterial financial effect, distinguishable
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from its effect on the public generally, on the
official or a member of his or her iuunediate family
or on:

(a) Any business entity in which the public
official has a direct or indirect investment worth
one thousand dollars ($1,000) or more.

(b) Any real property in which the public
official has a direct or indirect interest rrorth
one thousand dollars ($1r0oo) or nore.

***

Please note that persons with financial interests in
particular governmental decisions must not only disqualify
Lhenrselves irorn voting on those decisions, but also roust refrain
fron any participation in connection with those decisions.

As a member of the california Transportation Commission, you
are a rrpublic official,rr defined in Regulation 18700 as follows:

(a) I'Public official at any leve1 of state or
local 

-governmentrr 
neans every natural person who is

a member, officer, employee or consultant of a
state or local government agency.

( 1) rtMemberrr sha11 include, but not be
linited to, salaried or unsalaried rnembers of
boards or connissions with decision-naking
authority....

A public official rrparticipates in the naking of -a
governmlntal decision[ wlen, acting within the authority of his or
her position, he or she:

(1) Neqot j.ates, without significant substan-
tj.ve review, with a governmental entity or private
person regarding the decision; or

(21 Advises or makes recomnendations to the
decision-rnaker, either directly or without
significant intervening substantive review, by:

(A) Conducting research or nraking any
investigation which requires the exercise of
judgrment on the part of the official or
designated enployee and the purpose of which
is to influence the decision; or

(B) Preparing or presenting any report,
analysis or opinion, orally or in writing,
which requires the exercise of judgment on the
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part of the official or designated employee
and the purpose of which is to influence the
decision.

Regulation 18700(c) (1) and (2), copy
enclosed.

Thus, as an official with a potentially disqualifying
financial interest you Bust also refrain from negotiating or
advising as per Regnrlation 18700(c) above. If your purpose in
taking part in the proposed neeting betl^Ieen the Transportation
Department engineer and the Fairfield city manager is to assist in
negotiations between the tto parties, then your presence would be
precluded under Regiulation 187oo(c) .

The reuaining i.ssue is the question of whether or not it
would be perrnissible for you to arrange the ureeting. That issue
touches upon the area of rrusing official position to influence a
decisionrt from the language of Section 87100.

Regulation 18700.1 defines when an official is using his or
her position to infLuence a governmental decision. rt states, in
pertinent part:

(a) with regard to a governmental decision
which is within or before an official's agency or
an agency appointed by or subject to the budgetary
control of his or her agency, the official is at-
tenpting to use his or her official position to
influence the decision if, for the purpose of
influencing the decision, the official contacts, or
appears before, or otherwise attenpts to influence,
any nember, officer, enPloyee or consultant of the
agency. Attenpts to influence include, but are not
Iinited to, appearances or contacts by the official
on behalf of a business entity, client, or
custoner.

Regrulation 18700.1(a), coPy enclosed.

Since the Departrnent of Transportation would receive funds
allocated by the Transportation Conmission in connection with the
proposed highway interchange, that department is at least to sone
aegree under budgetary control of your conmission. It would
therefore be inproper under Regulation 18700.1(a) for you to
contact or attenpt to influence any emPl'oyee or mernber of the
Department of Trinsportation regarding the advisabitity of meeting
with the city nanager regarding the project.

Although your stated purpose in assisting in arranging the
meeting wouia iiropty be to faEilitate an exchanqe of inforuration in
order fo get the project underway, the fact that you are a nenber of
a decisioi naking body which allocates funds to the project
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wou■d make any activ■ ties on your part to generate a meeting an
impe..ll■ sS■ b■e use of your offic■ a■ position to ■nf■uence a dec■ ―
s■ on。

I trust the above answers your question.  If you require any
further ■nfo■μation′  p■ ease fee■  free to contact me at
(916)322-590■ .

sincerely,

SH:SLB:p■ h

Enc■ osures

Scott Hal■ abrin

By: Susan L.


