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provide the requestor hlith the
or forrnal written advice. (sec-

.)

Honorable Barbara Thomas
111- 8 Paru Street
Alaneda, CA 94501

Re: Your Request for Infonnal Assistance
Our File No. I-90-518

Dear councilmember Thomas:

Thj,s letter is in response to your request for advice regard-
ing your duties and responsibilities under the conflict-of-
in€ei"=t provisions or Lrre Politicar Reforn Act (the uAct').1
vour tetter does not address a decision pending before your agency
but rather seeks general guidance. Accordingly, we are providinqr
you with informal assistance Pyrsuant to the prov.isions of Regula-
tion 18329 (c) (copY enclosed).2

Your facts include matters over which the Commission has no
jurisdiction. we do not provide advice concerning provisions of
iaw other than the Act. You may wish to consult with the Attorney
Generaf's office regarding other provisions of Iaw over which the
Commission has no jurisdj.-tion. For exanple, Section 1090 which
prohibits governrnent officials from having an interest in
Lontracts tiitn tfreir agencies, Section 1126 regarding incornpatible
offices, and Section 54953 regarding open meetj-ngs may be ap-
pticable to your facts.

OUESTION

You are a City of Alameda councilmenber. Does your enploy-
ment as an attorney give rise to a disqualifying conflict of
interest under the provisions of the Act?

1 co.r".rr."nt code sections 81ooo-91015. AII statutory references
are to the Government code unless otherwise indicated. Commission
regulations appear at 2 California Code of Regulations Section
18ooo, et qgg. Al1 references to regulations are to Title 2,
oivision 6 of the Cal-ifornia code of Regulations.
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CONCLUSTON

Under the provisions of the Act, your emPloynent as an at-
torney with a law firm requires you to disqualify fron participat-
ing in decisions $rhich v/i11 have a foreseeable material financial
effect upon the 1aw firm.

FACTS

You are a counciLnember for the city of A1ameda. You are
also a practicing attorney. In January, 1990, you became associ-
ated with the law firn of tleyer and llitchetl. You work as an
independent contractor for this 1aw firn. You select your own
cases and are compensated on an hourly basj-s for the nork
performed. For purposes of our discussion, we assume that the law
firrn of Meyer and Mitchell has been a source of income to you of
at least $250 in the preceding 12 nonths. You do not recruit
clients for the firm and have brought no clients to the firm. In
your capacity as an attorney lrith Ueyer and Uitchel1, you have not
performed any work for the city of ALameda and have not
participated in cases involving city of Alameda police officers.

Meyer and Mitchell performed lrork on a contract basis for the
city of Alaneda until November, 1989. lleyer and ltitchell's
representation of the city was terrninated on November 7, L9a9,
effective immediately, although the firm contj.nued to represent
the city in one motion pending in federal court. It is your
belief that this motion $ras heard in early December, 1989. The
firm currently represents several City of Alameda police officers
in a malicious prosecution case.

ANALYSIS

Section 87100 prohibits a public official frorn rnaking,
participating in making, or in any lray attenpting to influence a
governmental decision in which the official has a financial inter-
est. councilmembers are pubtic officials. (Section a2o48i
Regulation 18700 (a) , coPY enclosed.)

An official has a financial interest in a decision if it is
reasonably foreseeable that the decision wiIl have a rnaterial
financial effect, distinguishable from its effect on the public
generally,-on the official, on a nember of the official's irnrnedi-
ate fanilyr or on:

(c) Any source of income, other than gifts
and other than loans by a connercial lending
institution in the regular course of business on
terms avaiLable to the public without regard to
officiat status, aggregating two hundred fifty dol-
Iars ($250) or more in value provided to, received

3  An official′ s ::immediate family:l are his or her spouse and
dependent chi■ dren。   (seCtion 82029.)
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by or promised to the public official within 12
months prior to the tj-me when the decj,sion is made.

Section 8 7103 (c) .

As stated previously for purposes of this analysis, we assume
that Meyer and Mitchell is a source of income to you pursuant to
Section 87103(c). Therefore, you will be deemed to have a
financial interest in any decisj-on of the city council which will
foreseeably have a materiaL financial effect on Meyer and
Mitchell. You have stated in your request for advice that ueyer
and Mitchell no longer performs services for the city of Alameda.
Ho!,/ever, issues related to the 1aw firm night come before the
Alaneda city council at a later date. This would be the case, for
example, if the city council approved pa)rment of sums owed to the
firm. SirniJ,arly, the firrn represents the interests of city of
Alaneda police officers in a nalicious prosecution case. Issues
related to this lawsuit may come before the city council. If it
is reasonably foreseeable that any such decision will have a rnate-
riaf financial effect upon the 1aw firrn, you are required to
disqualify yourself from participating in the decision.

Foreseeabi I itv

The effects of a decision are reasonably foreseeable if there
is a substantial likelihood that they will occur. To be foresee-
able, the effects of a decision nust be more than a nere possibil-
ity; however certainty is not required. (Downev cares v. Downey
Conmunitv Developnent Comm. (L987) 196 Ca1.App.3d 983, 989-991;
witt v. Morrow (L977) 70 Cal.App.3d 817; rn re Thorner (1975) 1
FPPC Ops. 198 (copy enclosed) . ) The Act seeks to prevent more
than actual conflicts of interest; it seeks to prevent even the
appearance of a possible conflict of interest. (witt v. Morrovr,
supra at 823. )

rssues related to tleyer and Mitchell nay cone before the city
council from time to time. For example, because the firm is
representing the interests of city police officers in a malicious
prosecutj.on case, the council may be called upon to deterrnine
whether to pay Meyer and l.litchell for the work performed on behalf
of these officers. It is foreseeable that such a decision would
have a financial effect on ljleyer and Mitchel1. If the effect of
such a decision is material, your disqual ification is required.

Material itv

Regulation 18702 (copy enclosed) sets forth the guidelines
for determining whether the effect of a decision on an official's
source of incone j-s 'rmaterial" as required by Section 871-03. ff
the official's source of income is directly involved in the deci-
sion, then Regulation 1A7O2.1 (copy enclosed) applies to deternine
materiality. If on the other hand a business entity which has
been a source of incorne to the official would be indirectly af-
fected by the decision, then Regulation 18702.2 (copy enclosed)
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would apply to determine whether the effect of the decision is
material.

The effect of a decision is deemed rnaterial when a source of
incorne to a public officiat is directly involved in a decision
before the official's agency or there is a nexus between the
purpose for which the official receives incorne and the
governmental decision. (Regnrlation 1a702.1(a).)

A business entity is directly involved in a decision before
an official's agency when that business entity, either personally
or by an agent:

(1) Initiates the proceeding in which the
decision will be nade by filing an application,
clairn, appeaL, or similar request or;

(2) Is a naned party in, or is the subject
of, the proceeding concerning the decision before
the officiat or the official's agency.

(3) A person or business entity is the
subject of a proceeding if a decision involves the
issuance, renewal, approval, denial or revocation
of any license, pernit, or other entitlenent to, or
contract with, the subject person or business
ent ity .

ReguLation 18702. 1 (b) .

A decision to authorize pa)nnent of sums due to the 1aw f inn
would be one in which the Iaw f i,rrn would be the subject of the
decision before the city council. In such an event, the law firm
which has been a source of incorne to you of $25o or more in the
preceding 12 months would be directly before your-agency and you
would be disqualified from participating in the decision.

Additionally, you will be required to disqualify yourself if
there is a rrnexusrr between the purpose for which you recej,ved
income and the governmental decision. A nexus situation exists if
an official receives incorne to achj.eve a goal or purpose which
would be achieved, defeated, aided, or hindered by the decision.
(Regulation 78702.1(d).) Let us assume, for purposes of our
discussion, that you perform rrork on appeal in the nalicious
prosecution lawsuit for affirmative relief initiated by certain
police officers in the City of Alaneda. If j-ssues related to this
case appear before the city council for approval, you will be in a
position to approve the lega1 work perforned on behalf of the
police officers for which you received incone. Thus, there would
be a disqualifying nexus because you would be using your official
position to acconptish that for which you received income to ac-
complish in your private capacity, Under such circurnstances, you
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could not participate in the decision to approve matters related
to the lawsuit.

When a business entity lrhich has been a source of income to a
public official in the preceding 12 nonths is indirectly affected
by a decision, the appropriate standard for determining
materiality is that of Regulation L87o2.2. Except for the largest
business entities, the provisions of subdj.vision (S) of Regulation
18702.2 would apply if the decision will inpact the business
entity which has been a source of income to the public official as
follor,rs:

(1) The decision will result in an increase
or decrease in the gross revenues for a fiscal year
of $10,000 or more; or

(2) The decision will resul,t in the business
entity incurrj,ng or avoiding additional expenses or
reducing or elininating existing expenses for a
fiscal year in the amount of l2,5oo or rnore; or

(3) The decision will result in an increase
or decrease in the value of assets or liabilities
of $10,000 or more.

Regnrlation L8702.2 (g) .

If any decision before the city council will affect the taw firm
indirectly in the amounts sPecified above, you must disqualify
yourself from participating in the decision.

For example, Meyer and Mitchell had been retained by the city
to defend the city in a rnalicious prosecution case. At a later
date, the city tertninated its relationship with ueyer and Mitchell
and settled the case on behalf of af1 parties. You believe the
city had no authority to settle the case on behalf of the police
officers. Although llteyer and lfitchell is no longer employed by
the city in the matter of the ualicious prosecution lawsuit, the
law firm represents the j,nterests of city police officers on ap-
pea1. Should the police officers seek reinbursement from the city
for their l-egal costs, you nust disqualify yourself from
participating in such decision. Any such decision may indirectly
affect Meyer and Mitchell because it nay result in an increase or
decrease in the Iega1 fees received by the law firn.

In addition, if the poLice officers are unsuccessful in their
appeal, they nay file suit against the city of Alarneda. In this
event, Meyer and ltitchelI, as the representative of the police
off i.cers, lrould also be indirectly affected by any decision
regarding this potential lawsuit. This is so because decisions
regarding the tawsuit will result in an increase or decrease in
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the legal fees payable to Meyer and Mitchell. If any such deci-
sion will affect Meyer and lritchell in the sums specified above,
you must disqualify yourself frorn participating in the decisj,on.

A public officiat who is disqualified from participating in a
decision because of a financiat interest cannot participate in
discussions, vote on the matter, or othernise try to influence
members of his or her agency. (Section 87100; Regulations 18700
and 18700.1; Levinqer Advice Letter, No. I-88-328i West Advice
Letter, No. A-88-413, copies enclosed.) Prohibited attenpts to
influence a decision include contacting any nenber, officer, or
employee of the official's agency. (Reg'ulation 18700.1(a) ')
Therefore, if you are disqualified frorn particj.pating in a deci-
sion, when j-ssues relating to the 1aw firrn come before the city
council you must abstain frorn participating in the decision or
influencing others in reaching a decision.

In addition, a disqualifJ.ed pubJ.ic official may not attend a
closed session v/here the council meets to discuss litigation
related to the disqualified official's area of conflict.
(Hamilton v. Los Gatos (1989) 213 caI.App.3d 1050.) Therefore,
you may not attend any closed session or obtain information
iegardinq a .closed session if you are otherwise disqualified fron
paiticipating in the particular decisions to be discussed at the
closed rneeting.

we trust this letter adequately responds to your inquiry.
Shou1d you have any further questions regarding this rnatter, do
not hesitate to call ne at (916) 322-5901.

Sincerely,

scott HalLabrin
Acting General counsel

counsel, Legal Division

SH: BMB: plh
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