
California
Fair Political

Practices Commission

September 27, L99o

Daniel S. Hentschke
Brorrn, Harper, Burns &

12770 High Bluff Drive,
san Diego, CA 92L3o

Dear Ur. Hentschke:

This is in response to your Letter requesting advice on
behalf of Jack lIoore, Solana Beach CounciLnember and Redevelopment
Agency mernber, concernj,ng his duties under the conflict-of- .
:.ii"rL=t provisions of the Political Reform Act (the rraggr'1.1

OUESTIONS PRESENTED

1. Uay Ur. Moore, whose residence is approxirnately 25o feet
from the boundary of a redevelopnent project area, vote on or
participate in decisions of the city council or redevelopnent
ig"ncy Lhat affect the redevelopment project area generally?

2. l,!ay Mr. lloore vote on or participate in decisions of the
city council or redevelopment agency involving sub-projects in the
redavelopnent project area that are located nore than 30o feet
fron Mr. ltoore's Property?

3. Was it necessary for ur. Moore to abstain from voting on
and participating in the decision to approve the redeveloPment
plan?

CONCLUS IONS

1. Unless the decisi,ons rrould have no financiaL effect on
Mr. Moore's real proPerty interests, he may not vote on or
participate in decisions of the city council or redevelopnent
lgency that affect the redevelopment project area generally.

1 Go*r"rnnent code Sections 81OoO-91015. AII statutory
references are to the Governnent code unless otherwise indicated.
Conmission regulations appear at 2 california code of Regulations
Section 18OOO, et seo. AIl references to regulations are to
Title 2, Division 5 of the cal.ifornia code of Regulations.
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2. Depending on the precise financial effect of the
particular decisions, Mr. Moore may be able to vote on or
participate in decisions of the city council or redevelopment
igency involving sub-projects in the redevelopnent project area
more than 30O feet from his property.

3. we decline to respond to this question because it
relates to past conduct.

FAETS2

Solana Beach is a small coastal city in San Diego county'
Its population is less than l.5,ooo, and it is less than ten square
nilei in area. The city council and redevelopnent agency have
adopted a redevelopnent plan for the Solana Beach Redevelopment
Proj ect Area (the rrredevelopment project arearr). T!"
red6velopnent project area is generatly the commercial and
industrill corridor of the city along Interstate 101 and cedros
Avenue. The redevelopment area also reaches up along Louas santa
Fe Drive to connect with and include the EarI warren Junior High
School and adjoj.ning industrial property.

!!r. ltoore ovns a residence located approxinately 250 feet
from the part of the redevelopment project area that is Lomas
Santa Fe brive. It is located between 300 and 2500 feet from what
you call the "prinary areasrt of the redevelopnent project area'
iour letters also inctudea a map showing the location of the
redevelopment project area and !'tr. !'!oore's residence and land use
naps.

ANALYSIS

■ .

Section 87100 prohibits any public official from naking,
participating in rnaking, or otherwise.using his official position
Lo influence a governrnentat decision in $rhich the official has a
financiat interest. Mr. l.loore r a mernber of the city council and
redevelopuent agency, is a "public of f icial.'r (Section 82048.)

The Act provides a four-Part test to determine r'/hether a
public official has a conftict of interest in a particular
fovernnental decision. Fj.rst, is the official makinq, participat-
ing in naking, or using his official position to influence a
governmental decision? (Section 8?100.) Second, is it reasonably
ioreseeable that the decisi,on will affect the official's economic
interest? (section 87L03.) Third, is the effect of the decision
on the official's economic interest naterial? (Id.) Fourth, is

2 oo. advice is based on the facts presented in your letters of
JuIy 30 and Augnrst 23, L99O.
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the effect of the decision on the official's economic interest
distinguishable frorn its effect on the public generally? (Id.)
(See qenerallv, Fishburn Advice Letter, No. A-90-385, copy
enclosed. )

A. I{akinc, or Participatinq In A Governmental Decision

Your letter nentions decisions by the city counci]. and
redevelopuent agency on natters affecting the redevelopment plan
area generally, including votes to apProve agreements with taxing
agencies and the plan for the design of a conmerciaL corridor.
Such actions are clearly governmental decisj.ons. (Regulation
18700(b), copy enclosed. )

B. Foreseeable Financial Effect

The second issue is the foreseeability that the decision will
affect the official's econonic interest. The parameters of a
public official's economic interest are set forth in Section
87103. For the purposes of the question at hand,

An official has a financial interest in a decision
wj.thin the meaning of section 87100 if it is
reasonably foreseeable that the decision will have
a materj.al financial effect, distinguishable from
its effect on the public generally, . . . on:

***

(b) AnY real ProPertY in vhich the
publie official has a direct or indirect
interest worth one thousand dollars
($1,000) or nore.

***

(Section 871o3. )

The effect of a decision is reasonably foreseeable if there
is a substantiaf likelihood that it will occur. To be
foreseeable, the effect of a decision nust be more than a nere
possibility, holrever certainly is not reguired' (Downev Cares v.
Downev Contounitv Developnent con. (1987) 196 cal. App. 3d 983,
989-991; Witt v. l,Iorrow (L977) 7O CaI. App. 3d 817; In Ig Thorner
(1975) 1 rPPC Ops. 198, copy enclosed.)

While we are not auare of the exact amount of Mr. l,loore's
interest in his residence, it is almost certain that the interest
is more than S1,0o0. Your analysis assuroes the decision to adopt
the redevelopBent plan could have rrsone dinininus [sic] inpacttr on
Mr. ![oore,s property. Since your letter assumes that there vi11
be some effect on Ur. Moore's property from the decision to adopt
the redevelopment plan, our analysis assumes that decisions
affecting the redevelopnent project generally and critj-cal to the
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redevelopment project plan, will have at least the same
foreseeable effect. s

C. Uaterialitv
In order to deten0ine nateriality, we nust first deternj,ne

rrhether the public official's econornic interest is directly
involved in the decision and whether the effect of the decision is
rnateri-al under Section 18702.1. If the official's econonic
interest is not directly involved in the decision, or the effect
of the decision is not Daterial under section 18702.1, then we
examine erhether the decision indirectly affects the official's
econouic interest. we then determine nateriality under the
appropriate regnrlation in Sections La102.2 through L8702.6.
(Regulation ra702, copy enclosed. )

IrIr. lloore, s econornic interest, his residential property, is
not directly involved in the decisions by the cj.ty council and
redevelopment agency. An interest in real property is directly
involved if the decision involves the zoning or rezoning,
annexation or deannexation, sale, purchase, or lease or inclusion
or exclusion frou any local governmental subdivision the real
property that the official has an interest. (Regulation
LA7O2.1 (a)(3)(A), copy enclosed.) That is not the case in the
general decisions that you have listed. An interest in real
property nay also be directly involved if the decision concerns
aesignation or adoption of a redevelopment area and the official's
property is located in the area. (Regulation LA7O2.1(a) (3) (D).)
itrat is also not the case here; Mr. ltoore's proPerty does not lie
within the redevelopnent project area. The effects of the
decisions are not otherwise :naterial under the other provisions of
Regarlation la702.L.

t!r. lloore's econornic interest is, however, indirectly
involved in the general decisions. An interest in real property
is indirectly involved in a decision if any part of the real

' Yor. Ietter of July 30, 1990, states that trTwo expert real
property appraisers have inforrnallv indicated that the inpact on
Mr. Moore's residence from the approval, of the redeveloproent plan
uould be dirniniruus Isic] and extremely difficult to neasure. They
also indicated that if they were appraising his property they
would likely not make any adjustments to value based upon the
facts of this particular circurnstance. However, a formal
appraisal of the property or a formal written statement by an
appraiser that the decision to adopt the plan would have not
financial impact has not been obtained.f (Enphasis added.) It j,s
not clear that the effect of the decision will only be de mininis.
Infornal indications are insufficient to shol, the absence of
foreseeability and nateriality necessary for us to fornaLly advise
that there is no conflict of interest.



property is located within a 3oo foot radius of the boundaries of
the property which is the subject of the decision, unless the
decision ni11 have no financial effect upon the official's real
property interest, (Regulation La702.3(a) (1), copy enclosed.) The
property affected by the general decisions on the redevelopment
project area would be the entire area of the redevelopment
project. (Hurst Advice Letter, No. I-90-359, copy enclosed.) ur.
I,{oore's residence is less than 300 feet from the redevelopment
project area.

Your letter assumes some affect fron the decision to adopt
the redevelopnent pIan. The general decisions that you have
listed (approval of agreenents with taxing agencies, approval of a
specific ptan for design of the cornmercial corridor) would appear
to affect the success or failure of the entire redevelopment
project. Thus, Iike the decision to adopt the redevelopment plan,
the general decisions would have sone financial effect on Mr.
l.loore's property, and therefore a naterial financial effect under
the reqNlations.'

D. Public Generallv

Even if the reasonably foreseeable financial effect of a
decision is naterial, disqual ification is required only if the
effect is distinquishabLe fron the effect upon the public
generalIy.5 (Se;tion 87103.) If the decision does not affect all
fhe roenblrs of the public in the same nanner, di-squalif ication may
be required unLess the effect of the decision is the same as the
effec€ on a significant segment of the public. (ReguLation 1-a703,
copy enclosed. )

The commission further expounded on "signj'f j-cant segnent of
the public'i in In re owen, (L976) 2 FPPC ops. 77. There the.
conrnission deterroined the 'tsignificant segment of the public'r for
planning couuissioners who owned a residential property.across the-street iron a redevetopnent "core area,'r a vacant lot $/ithin the
rrcore area, r' and a retail business in the rrcore area, rr

respectively. The analysis began by examining the effect of the
dec-ision upon the public officials' respective property interests'
The analysis then moved to exanine rrhat other properties were
affected in the same way as the public officials' property. The
analysis then asked whether those Property owners sinilarly
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4 of course 1f the decisions s/ould have no effect upon Mr.
Moore's property, the forseeability and nateriality legs of the
test would fall, and there $rouId be no conflict of interest.
(Regnrlation ta102.3 (a) (1) . )
5 Yoo. letter of JuLy 30, 1990, correctly analyzes that
Regulation 18703.1, which applies the public Aenerally standard to
snall jurisdictions, does not apply because Mr. l1oore's property
is less than 300 feet away from the boundaries of the property
which is subj ect of the decisions.
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affected constituted a significant segment of the public.
Important was whether the decision s/ould have a 'rpeculiar impactrl
on the value of the public official's property and rrhether the
decision would have a 'tparticular and identifiable ef fectrr on the
public official's property. (Id. at 81-82.)

In the context of redevelopnent zones, the conmission has
been aware of the actual effect of such zones. 'r[I]t is intended
and anticipated that redeveloprnent will have a financial irnpact on
real property and businesses tocated in and near the redevelopuent
zone.ir lfn re cillnor, (1977) 3 FPPC ops. 38, 41, erophasis
added.) civen the special effect upon property located in or near
redevelopment zones, we have focused, absent facts sho$ring the
saroe effect on other properties, on proPerty that is located at
the sane distance or less fron the redevelopment zone in order to
determine the segrent of the public that is affected in the sane
way as the public official. (See Hurst Advice Letter, suDra;
wilzvnski Advice Letter, No. A-90-162; case Advice Letter, No. A-
so-osg; ge€ggyC Advice Letter, No. I-89-178; copies enclosed.)
fhis focus is also based on the understandj.ng that properties in
the iuuediate vicinity of a redevelopnent project will experience
inconveniences such as increased traffic congestion that are not
likely to affect ProPerty located at a greater distance frotn the
projelt. (Case edvice Letter, suDra. ) Here, ere cannot ascertain
fron your letters and the maps and tables enclosed $rith your
Ietteis lrhether the properties that are the same distance alray
fron the redevelopruent zone are a significant segrrent of the
pubtic. In order to make this deternination we $rouId have to-conpare the population of owners of similar residential properti.es
250 feet away or less from the redevelopment zone with the
population of So1ana Beach.

The Connission has never adopted a strict arithmetic test for
deternining what constitutes a significant segrment of the public.
Horrever, in order to apply the public generally exception, the
population affected mult te large in nurnber and heterogeneous in
nalure. (In re Ferraro (1978) 4 FPPC ops 52; Flvnn Advice Letter,
No. I-88-430, copies enclosed. )

we have advised in the past that 36 percent of the housingl
units and popuLation of a county constituted a significant segment
of public. (}!arsh Advice Letter, No I-9O-L5L, copy encLosed.) We

have advised that the 25 percent of a city's population served by
a new bridge was a significant segment of the population.
(Christensen Advice Letter, No. A-89-422. ) We have also advised
that two percent of the sirnilarly situated honeo$rners and one
percent of the population of a city's population are not a
significant segrent of the public. (Renelnever Advice Letter, No.
87-2tO; Zarnboni Advice Letter, No. A-89-021; copies enclosed. )
The residential units in a developnent zone constituting five
percent of the residences in a city are not a significant segment
of the population. (cosqrove Advice Letter, No. A-89-120. ) we
have also said that 15 land ouners out of the entire city of





carlsbad was not a significant segment of the population of
carlsbad. (Biondo Advice Letter, No. I-90-241, copy enclosed.)

we are not able to ascertain from your submitted materials
irhether the effect experienced by Mr. Moore lrill be shared by
other property owners in the city and, if so, who those other
property owners Day be. You suggest that all other residential
properties rrest of fnterstate 5 s/ould be affected in the same way
as trtr. ltoore's property, while the owners of residential
properties west of Interstate 5 would constitute a significant
seg'ment of the public, we cannot ascertain from naterials provided
to us that the effect on those owners is the sane as the effect on
l,!!. Uoore. To nake such a showing ur. Moore will need to nake a
reasonable, good faith showing of the conmon inpact of the
governmental decision. what is a reasonable, good faith showinq
nay only be deterrnined on a case-by-case basis. such showing at
rnininun should consider the factors listed in Regulation
L8702.3 (d) (copy enclosed).6 Although an independent professional
appraisal is not always necessary, we have advised in the past
that obtaining such an appraisal, $/hich considers the above
factors, constituted a reasonable, good faith effort. (Green
Advice Letter, No. A-90-075, copy enclosed) .

You argue that the comnission in owen has deternined that
'rthe effect of a adoption of a redevelopment plan on property
outside of the project area i.rilt often be the same regardless of
the precise location of that property.rr (Your letter of August
23, 1990.) our readinq of owen is to the contrary. In applying
the test of ttsignif icant segment" to the facts in o$ren, the
Cornmission specifically found that location of the public
official's property was important: rr[w]e conclude that
residential home owner withj,n and in the immediate vicinity of the
[core arearr constitute a "signifi-cant seqTnent' of the
public " (Enphasis added.) while the cornrnission does go
on to nention that the plan \.rj.I1 have a substantially sinilar
effect on numerous other properties, 'rperhaps throughout the
entire city as well [as] those near the rrcore area, I it is clear
that the commission based its opinion on the fact that the
properties located in or near the redevelopnent area were a
significant segment of the public.

2. ltr. l,loore Mav Be AbIe To vote On or ParticiDate fn Decisions
on sub-proiects In the Redevelopment Proiect Area and Located
More Than 300 Feet From 1.1r. Moore's Propertv
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6 whil" L87o2.3(d) applies to properties at a distance greater
than 3oo feet fron the boundaries of the property which is the
subject of the decision, the factors listed are sti11 inportant
gruidelines in determining the effect on property less than 300
feet away.
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Your second question asks whether lilr. Moore nay vote on or
participate in "specificrr project decj.sions on projects in the
redevelopment area and Located more than 300 feet from !1r. liloore's
residence. We understand your question to concern decisions
concerning "sub-projects'r that are a part of the redeveloPDent
plan but may not affect the redevelopnent Project area generally.

A. l,lakinq or Participatinq In A Governmental Decision

A governmental decision includes a vote on a natter,
appointuent of a person, obligating or coromitting an aqency to any
course of action, or entering into a contractual agreement on
behalf of an agency. (Regulation 18700(b).) As discussed above,
the test for materiality examines the distance of the official's
property from the property that is the "subject of the decision-rl
(negrutation La7o2.3 (a) (r); La702.3(b).) Accordingly we have said
that the conflict-of-interest provisions of the Act focus on an
official's financial interests $rith regard to a particular vote.
(Hurst Advice Letter, supra; Nord Advice Letter, A-82-038; Green
Advice Letter, No. A-89-214; copies enclosed.) In the context of
land use decisions, the distance limitations of Regulation 18702.3
nay be measured frou the boundaries of the sub-projects within the
general project area. (Green Advice Letter, No. A-89-214.)

t{e are nindful, however, that governrnent decision rnaking uay
entail a series of interrelated decisions, each decision dependent
on its predecessors or a precondition to its successors. In such
instancLs rre have deterrnined that where one decision, frorn which
an official is not disqualified, lrould ef fectivel'y determine the
result of another decision, from which the officj.al lvou1d be
disqualified, the officiat is disqualified as to both decisions.
Thua for exanple where two alternative courses of action are
presented separately for vote, a planning conmissioner
disqualified on one course of action also cannot vote on the
othCr. (Hurst Advice Letter, supra; see also Nord Advice Letter,
supra . )

As discussed above, l,tr. Moore is disqualified frour voting or
participating in decisions affecting the redevelopment project in
general. It is not clear frorn your letter lrhat effect the votes
on the specific sub-proj ect decisions could have on the overall
success or failure of the redevelopment project as a whole. Nor
is it clear rrhether Mr. Moore has a financial interest in any of
the sub-proj ect decisions. So long as each sub-proiect decision
will not affect the outcome of the overall project or is not
interrelated and interdependent with other decisions in which Mr.
uoore has a financial interest, the decisions concerning the sub-
projects will be considered separate |tgovernnental decisions.tt
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B. Foreseeable Financial Effect. I{aterialitv. PubIic
GeneraIIv

without the precise decisions before us, vre cannot deteruine
rrhether a decision on a sub-project will have a foreseeable
financial effect on ltr. lloore's residence. Sinilar]y, without an
understanding of the effect of the decision, rre cannot determine
rrhether that effect would be rrnaterial.rr It does not appear that
decisions on the sub-projects will directly affect Mr. lloore's
residence. Horrever there nay be an indirect effect. Regulation
La702.3(a) (3) and (b) set forth the standards for detennining
irhether property will be indirectly materially affected by a
decision. Absent nore facts lre must teave that analysis to you.

with regard to the "public generally" element of the
conflict-of-interest standard, again without kno$ring the precise
nature of the governmental decision $/e cannot advise you on
whether the effect of such decision on l.tr. Moore is the same as
the effect on the public generally or a significant segnent of the
public.

3. We Decline To Render Advice On Past Conduct

Your third question asks about the propriety of Past conduct:
Mr. Moore's decision to abstain on the vote on adoption of the
redevelopment project area. The commiss.j.on nay decline to give
foroal written advice and informal assistance if the advice or
assistance is sought regarding past conduct. (Regulation
18329 (b) (8) (A) , (c) (4) (A) . ) we decline to render advice on this
question on this ground. However for general advice on this
issue, we recornmend our analysis on Question 1,.

If you should have any questions reqarding thj.s Datter,
please contact ne at (916) 322-5901.

S incerely,

Scott Hallabrin
Acting General Counsel

…Staff counsel

SH:MM:dg


