
California
Fair Political

Practices Cornmission

September 7, L990

Donald G. Freenan
Perry and Freeman
P.O. Box 805
carmel by the Sea, cA 93927

Re: Your Request for Advice
our File No. A-9o-52 5

Dear lIr. Freeman:

This is in response to your request for advice regarding the
Carmel city counci lmernbers' duties under the confl ict-of-interest
provisions-of the PoIitical Reform Act (the "Act").1 You
iequested advice on behalf of the councilmembers.

OUESTTON

uay an otherwise-disqualified councilroember, who is
particilating in a decision in order to provide a legal-ty.:equired
iuorurn,- second a notion after both of the two non-disqualified
dounciinernbers refuse to second each others' motions?

CONCLUSTON

A councilnember with a disqualifying f inancj'al interest may
participate fu1Iy, including seconding a notj-on, if there are
insufficient non-disgualified participants to form a quorum and
the councilnember is selected at random to form a quorum.

FACTS

Three out of the fi.ve mernbers of carmel by the sea's city
councif have disqualifying financial interests in a pending deci-
sion on a proposed ordinance which would prohibit new subordinate

1 co.r"rrr.ent code Sections 81ooo-91o15. A11 statutory
references are to the Goverrunent Code unLess otherwise indicated.
Conmission regulations appear at 2 California code of Regulations
Section 18ooo, et seo. All references to regulations are to
Title 2, Division 6 of the California code of Regulations.
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units in the R-l Land Use District. The remaining two have rtdif-
ferences of opinion regarding the adoption of the proposed
ordinancer rr and presumably will refuse to second the other's mo-
tion. without a second, a notion may not be voted upon.

ANALYSI S

Section 87101 provides that a public official- otherwise
prectuded from participating due to a disqualifying financial
interest roay participate in the decision rrto the extent his
participation is 1ega11y required for the action or decision to be
made.tt It further provides that rtthe fact that an official's vote
is needed to break a tie does not nake his participation legaIly
required for purposes of this section.rr

Regarlation 18701 (copy enclosed) further specifies that a
public otficiat is not 1egal1y required to make or to participate
1n the rnaking of a governmental decision unless there exists no
alternative source of decision consistent with the purposes and
terms of the statute authorizing the decision. Subsection (c)
provides that the regulation shalt be construed narrowly, and
iha11 not be construed to pernit an official, who is otherwj-se
disgualified under section 87100, to vote to break a tie.

Legally reguired participation is to be construed as a
statutoiy analogue to the conmon 1a!, trrule of necessity." (In re
llalonev, 3 FPPC Ops. 69, 74, copy enclosed.) Under this rufe,
where an administrative body has a duty to act upon a matter
before it and is the only entity capable of acting in the natter,
the fact that its members may have a personal interest in the
result does not disqualify them. (Gonsalves v- citv of Dairv
vallev, (1968') 265 caL. App. 2d 4oO, 4o4.) Ho$rever, Regulation
fa7cr1(cl has been interpreted by the Commission to require that
steps be taken to nininize the bias that rnay result from the
participation of individuals who are financially interested in the
decision. (In re Hudson, 4 FPPC ops. 13, 17, copy encJ-osed.)

Therefore, unLike the common Iaw, the Commission I'inits the
number of financially interested persons who can participate in
the decision to that which is ninirnalty necessary to constitute a
quorum. (Hudson, supra.) The preferred procedure for selecting
wtricn aisqualified nenber(s) wi.1l participate is by 1ot or other
randon neans of selection' (Hudson, suDra, at p- 18).

Previous advice issued by the commission linited the scope of
the randomly selected councitmember's participation to voting.
Discussion, questioning, and making and seconding motions were
prohibited. (uiranda Advice Letter, No- I-88-373; Skousen Advice
ietter, No. A-88-152, copies enclosed.) This advice was
criticized as unnecessary and extremely cumbersome.
councilnernbers voting on matters wished to elicit more information
or com'ent on the deiision before voting, yet they were prohibited
fron doing anything but voting.
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The Commission amended Regulation 18701 in L989 to perrnit
fuLl participation by the randonly selected councilmember at
public neetings of the agency and at closed sessions when reguired
by lahr. The reason for the anendment tas to prevent the absurd
situations that were occurring under the prior version of the
regrulation. (see Final Statement of Reasons, copy enclosed.) In
tht circurnstances you descrj.be, there are two councilmembers
without disqualifying financial interests. with a third
councilrnenber chosen at random, there will be a quorum. The third
councilnember may participate fu1ly at public neetings of the
agency and at closed sessions lrhen required by 1aw, but may not
engage in any private discussions with other public officials
regarding the decision.

f trust this letter has provided you vj.th the guidance you
requested. If you have any further questions regarding this mat-
ter, please contact ne at (915) 322-5901.

Sincerely,

Scott Ha l l abrin
General counsel

D ivi s ion

SII : PB: aA

Enclosures

瘍
Peggy Bernar
Counsel , Lega-


