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carl O. waggoner
Law offices of KroII, Loeffler & waqgoner
611 Thirteenth Street
Modesto, CA 95353-3489

Re: Your Request for Informal Assistance
Our File No. I -9 o-52 9

Dear Mr. llaggoner:

You have requested advice on behalf of Stephen McKee, Mayor
of the city of Lathrop concerning his duties under the conflict-
of-interest provi-sions of the Political Reform Act (the rtActrr)
pursuant to iegulation 18329(c) (copy enclosed).1 we are treatinq
your request as one for inforual assistance because we were not
isked to provide advice about any particular governmental deci-
sion, and we cannot provide advice regarding purely hypothetical
situations.2 (Se", Regulatj-on 18329 (c) (4) (D) . )

OUESTIONS

I'layor McKee and his father are the oerners of a ranch. The
rnayor and his father (trsellers't) entered into an option to
puichase agreement with a develoPer, verner construction, and its
Lrrr".=, Join r. and Kathleen verner, ('tbuyers") . Pursuant to this
written agreement, Itayor ltcKee and his father received payment in
the amounf of $25,000.3 In addition, the mayor and his father
will receive S5o,ooo for each year beyond the original' five-year
period the developer-buyers extend the option to purchase agree-
irent and, according to Lhe terms of the agreernent, will receive
several rnillions oi dollars upon the actual sale of the Property '

1 co.r"..r^"nt code sections 81Ooo-91015. At1 statutory references
are to the Government Code unless otherwise indicated' cornrnission
regulations appear at 2 California Code of Regulations. Section
ie6oo, et seq-.- Al-l references to regulations are to Title 2,
oivision 6 of ttre California code of Regulations.
2 Informal assistance does not provide the requestor.with the
l..""ity provided by an opinion or formal s/rj'tten advice' (Sec-
tion 83114; Regulation 18329(c) (3).)
3 Fao* a review of the contract, it appears they also rnay receive
another $42,ooo for the oPtion.
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1. Once twelve months elapse since Mayor McKee's receipt of
the $25,ooo payment, do the developer-buyers continue to be a
potentially disqualifying econornic interest of the rnayor by virtue
of the option to purchase agreernent?

2. If Mayor ltcKee declines to aceept further money from
developer-buyers for the option to purchase, acconpanied by a
modification of the written contract, rrould this remove the
potentially disqualifying economic interest so that ltayor McKee
rnay participate in decisions which will naterially affect verner
Construction or its owners?

CONCLUSION

1. Terns in the contractual option to purchase which provide
for future payments to llayor McKee are deemed to be trpromisedil
incorne from the option holder within the meaning of section
87103 (c) . Therefore, Mayor McKee nust disqualify himself from
participating in any governmental decision which will have a
reasonably foreseeabLe rnaterial financial effect on the option
hol-der, developer-buyers, verner constructj,on, or its ovrners, John
T. and Kathleen verner.

2. In Mayor McKee's situation, the option to purchase agree-
nent, of which he and his father are parties, is a contract which
is enf orceable by the developer. l,tayor l.lcKee can only enf orce the
provi.sions of the contract once the option has been exercised by
the developer-buyers. Therefore, j-t is difficult for us to
cornprehend a situation where DIayor McKee could rnodify the
agreement at this point in tirne and in such a manner as to remove
any financial interest he has in the developer-buyers. However,
if you have a different set of factual circumstances for us to
consider which may affect ltayor l{cKee's ability to participate in
future, pending decisions regarding or affecting the developer-
buyers, we wi]l be happy to provide advice to Mayor !{cKee at that
tirne. we do not provide advice regarding hypothetical situations.

FACTS

Mayor McKee and his father, Robert E. McKee, are the oltrners
of a ranch located near the corporate lirnits of the City of
Lathrop. The mayor and his father (ttsellers") entered into an
option to purchase agreement lrith a Stockton developer, John T-
and Kathleen Verner, (rrbuyersrr) on November 9, 1988.

The Joint Venture Agreement of November 9, l-988, provides for
the sale by Mayor ItIcKee and his father of approximateLy 115.29
acres of real property at twenty thousand dollars (S20,00o) Per
gross acre plui a provision for a percentage of the profits
derived from the resale of the proPerty, fess developrnent and
adninistrative costs. The purchase price j,s to be paid at the
cl-ose of escro$/. Escrow witl not close until a number of
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governmental approvals concernj-ng aspects of the project have oc-
curred. A tine lirnit of five years from the date of the agreement
exists within whictr escrow is to close or within which buyers have
to detiver to sellers an election to purchase the property.
Hoerever, the agreement may be extended on a year-by-year basis by
buyers releasing from escro$, fifty thousand doll,ars ($50,000) per
year for a maximum of three years. These deposits to sellers are
not refundable and will be applied to the purchase price at the
close of escrohr.

An Addendum also dated November 9, 1988 nodifies the Joint
Venture Agreement in the following manner. It provides that uPon
obtaining contracts with a Mr. Frank Terry and Robin 8e11, Inc.
for the sale of their property, the buyers are to release forty-
two thousand dollars ($42,0o0). This deposit to sellers is not
refundable and will be applied to the purchase price.

An Addendun No. 2 dated March 15, 1990, further rnodif ies the
Joint Venture Agreement of November 9, 1988, in partj-cuIar, the
contract extension provision. It provides that the buyers may
extend the contract on a year-by-year basis by releasing fifty
thousand dollars ($5o,000) per year for a rnaximum of four years.
These deposits to sellers are not refundable and will be applied
to the purchase price at c.Lose of escrow. In exchange for this
contract nodification, the buyers will release twenty-five
thousand dollars (925,000) to the sellers. This deposit to se1I-
ers is not refundable and will be applied to the purchase price'

ANALYST S

Section 87100 of the Act Provj,des:

No public official at any level of state or
Iocal government shalL rnake, participate in rnaking
or in iny way attenpt to use his official position
to influence a governmental decision in which he
knows or has reason to know he has a f inanci-al
interest .

As mayor of the city of Lathrop, Stephen McKee is a rrpublic
of f icialtt is defined in the Act. (Section 82048.) Thus, he nay
not use his official position to vote on a decision in which he
knows or has reason t-o know he has a financial interest. In addi-
tion, he may not participate in rnaking, -or use his official posi-
tion to influence, a governmental decision in which he kno!'s or
has reason to knov, he has a financial interest. (Regulations
18700 and 18700.1,, copies enclosed.)

Economic Interests

Section 87103 specifies that a Public official has a

financial interest in a decision if it is reasonably foreseeable
in"t--tn"-a"cision will have a naterial financial- effect,
Ji=ii"q"i=lrable from the effect on the public genera}ly, on the
officii:- or a member of his imrnediate fanily or on:
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(b) Any real, property in which the public
official has a direct or indirect interest worth
one thousand doLlars ($1,000) or more.

(c) Any source of income, other than gifts
and other than loans by a commercial lending
institution in the regnrlar course of business on
terms available to the public without regard to
official status, aggregating tvro hundred fifty dol-
Iars ($250) or more in value provided to, received
by or pronised to the publ-ic official within l-2
months prior to the tirne when the decision is made.

There is no question that Mayor McKee has an econornic inter-
est in real property which is valued in excess of $1,000.
Furthermore, there is no question that the developer-buyers,
verner Construction and its osrners John T. and Kathleen Verner,
are a source of income to Mayor McKee. In accordance with the
Joint Venture Agreement and addenduns attached thereto and
incorporated by reference therein, developer-buyers paid tlayor
McKee and his father the sum of $25,000 on or about March 16,
1990. Rather, the issue presented for our consideration is
whether verner construction and its owners John T. and Kathleen
Verner are a source of income to tlayor McKee once 12 nonths have
el-apsed since his receipt of the $25,000 payment.

fn section 87103(c), the tenn rrsource of incomefi includes not
only the source of incone which has been received by the public
official, but afso the source of incoroe which has been prornised.
The term "promiserr is defined, in part, as a 'r Ir]easonabl,e ground
for hope or expectat j,on. . . . rr (Funk & waqnalls Standard colleqe
Dictionarv (1974) p. l-078. )

we have had occasion to apply this concept of rrpromisedt'
income in several situations. For example, a l-egaIly enforceable
promise to pay a surn of $250 or more to a public official makes
the prornisor a source of income to the official. (Reed Advice
lettlr, No. A-84-226, copy enclosed. ) I

n ,r, ltayor McKee's situation, the option to purchase agreement,
of which he and his father are parties, is a contract which is
enforceable by the developer. Mayor McKee can only enforce the
provisions of the contract once the option has been exercised by
the developer-buyers. Therefore, it is difficult for us to
comprehend a situation $rhere Mayor McKee could modify the
agr-eement at this point in tirne and in such a manner as to remove
aiy financial interest he has in the developer-buyers ' If you
haie a different set of factual circumstances for us to consider
whj.ch rnay affect Mayor McKee's ability to participate in future,
pending decisions regarding or affecting the developer-buyers, we

irif f U6 happy to provide advice to Mayor McKee at that tine' we

do not proviae advice regarding hypothetical situations'
(Regulation 1832e (c) (4) (D) .)
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we have advised that a real estate agent $rho had a single
listing from a selLer rras not rrproDisedrr income by the sel-Ier
until he had secured a buyer because prior to that time the
expectation of receipt of incorne was considered to be too
speculative to rise to the leve1 of t'promisedrr income.
(Remelmever Advice Letter, No. A-81-51o, copy enclosed.) Holrever,
in a sinilar but distinct situation, we have advised that a real
estate agent who had nultiple listings from a seller had a strongr
prospect of future incorne frorn this c1j-ent. (Fe1ts Advice Letter,
No. A-85-130, copy enclosed. )

In the situation of an attorney lrho had taken a case on a
contingency fee basis, we have said that absent unusual
circumstances, a contingency fee contract rrould constitute
rrprornisedrr income because attorneys normally take contingency fee
cases with the expectation of receiving a fee of $250 or more.

similarly, in the situation at hand, we find that John T. and
Kathleen verner, owners of Verner Constructj-on, are a source of
trpromisedrt incorne to Mayor McKee. As discussed above, incorne is
prornised lrhere thb surrounding circumstances show there are
reasonable grounds for the expectation of receiving income from a
specific source in the future. While we recognize that the
developer-buyers may never exercise their option to purchase l'layor
McKee's and his father's property, all of the factors herein
indicate that the developer-buyers have every expectatj-on of
exercis j-ng their option rights.

According to your facts, we know that Mayor McKee entered
into a 1ega11y enforceabl-e written agreement which gives the
developer-buyers the rj.ght to buy Mayor McKee's real property at
any tirne within an agreed peri.od of tine at a f ixed pr j'ce. !{e
know that pursuant to Addendum No. 2 of that same written
agreenent, llayor l4cKee and his father were compensated by the
deve loper-buyers in the arnount of 125,000 more than 16 nonths
after execution of the original agreement for the sole purpose of
arnending (lengthening) the original contract extension provisions.
Finally, we know that Mayor McKee and his father also nay receive
anothei $42,ooo paynent for the option to purchase according to
the terms of an Addendun dated November 9, 1988.

Because of this econonic interest, Mayor McKee will be
required to disqualify himseJ.f from any decision of the city
corincil which could foreseeably have a material financial effect
on the developer-buyers that is distinquishable from the effect on
the public generally. In addition, Mayor I'lcKee will be required
to disqualiiy hirnself from any decision which could foreseeably
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have a material financial effect on his real property interests.
Section 87l-03 (b) .

Foreseeabi l itv
whether the financial consequences of a decision are reason-

ably foreseeable at the time a governmental decision is made
depinds on the facts of each Particular case- An effect is
co^nsidered reasonably foreseeable if there is a substantj-al
likelihood that it will, occur. Certainty is not required.
Holrever, if an effect is only a mere possibility, it is not
reasonably foreseeable. (Do$rnev Cares Y. Downev DeveloDment Com.
(1987) 196 CaI. App. 3d 983, 989-991i Witt v. Morrow, (1977) 7o
Cal,. App. 3d 8:-7, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy
enclosed) . )

You have not presented any pending governmental- decisions for
our review so we clnnot address this element of the conflict-of-
interest analYsis.

Materialitv
Regulation 18702 sets forth the guidelines for determining

whether an officiat's econornic interest in a decision i-s I'materi-
ally" affected as requj,red by section 87103. If the official's
finincial interest is directtv invol-ved in the decision, then
Regulation :.a702.1 (copy enclosed) applies to determine material-
iti. Thus, for exampte, if uayor McKee's source of I'promisedri
in-orne, verner Construction or John T. and Kathleen verner, are
directiv involved in the decj.sion before the city council, the
Ef?Ect if the decision would be deemed material. Regulation
7a7o2.1 (b) describes when a subject is deemed to be directly
involvea in a decision. on the other hand, if the official's
iinancial interest is indirectl-v affected by the decision, then
Regulations !a702.2 and 18702.6 (copies 

- 
enclosed) would apply to

de€ermine whether the effect of the decision on Verner Construc-
tion or on its oorr,".t, 

-i"fr" t. and Kathleen Verner, is material'5

PubIic GeneraIlY

Even if the reasonably foreseeable f inancj-al- effect of a

aecision- ii rnaterial, disgual ification is required onLy if the
;;;;;a-i, -istinguishable from the effect on rhe pubric general-Iy.
fiection 87103.) For the city, the public consists of all
;;;i;;;Ir-"i-itr! citv. rhus,-iravor McKee's disqualification is
i"qri..a unless the iecision'wi11 affect Verner Construction in
su;stantiarLy the same nanner as it will- affect aII residents of

5 neoulation L87O2.3 (copy enclosed)
tne eifect of a decision is materiat
ownership interest in real property,
decision.

applies to- determine vrhether
when the economic interest,
is indirectlY involved in the
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the c■ty′  or a significant segment of the res■ dents of the c■ ty.

(Regu■ ation ■8703′  copy enc■ osed.)・
6

I trust this letter has provj.ded you with the gnridance you
requested. If you have any questions reqarding this natter,
please caLl ue at (916) 322-5901.

sincerely,

scott Hallabrin
Acting ceneral counsel

燿多″"資,多れにBy: Deanne Stone
counsel, Legal Division

SH:DS:aa

Enc10Sures

6 Copie= of In re Owen (Lg76) 2 FPPC Ops. 77 .afid fn re Leqan
(1985) 9 FPPC ops. 1, connission opinions which explain the ap-
plication of the concept of public generally, are enclosed for
your infornation.


