
California
Fair POlitical

Practices Commission

september ■9′  ■990

sarah Reynoso
city of Berkeley
office of city Attorney
Civic Center Building
2L80 Milvia street
Berkeley, CA 947 04

You stated in your letter that the Berkeley city charter
requires that the city clerk publish all the nateriafs subrnitted
by a candidate for the candidate's statement in the ballot
plrnphlet. This includes a photograph of the candidate. The
Lnaiter does not distinguish incumbents from chal,lengers with
respect to candidate's statements.

Section 89001 of the Act provides: ttNo newsletter or other
mass urailing shall be sent at public expense.t' Regulation
18901,2/ which lras adopted to clarify the scope of the
prohibition, provides that a rnailing is prohibited only if all of
the followinq apply:

(1) Any itern sent j.s delivered, by any neans'
to the recipient at his or her residence, place of
employment or business, or post off j-ce box. For

l/ Government code Sections 81ooo-91015. AI1 statutory refer-
ences are to the Government Code unless otherv/ise indicated. Com-
mission reguLations appear at 2 california code of Regul,ations
Section 18ooo, et seo. Al-1 references to regulations are to
Title 2, Division 5 of the California Code of RegTulations.

2/ A revised version of Regulation 18901 $/as adopted by the corfl-
mission in December 1989' Effective January 18, 1990, the
Cornrnission began advising on the basis of the Ianguage of the new
regulation. A copy of the revised regulation has been enclosed.
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Dear MS. Reynoso:

This letter confirms the te■ ephone a
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sUPERSEDED IN PART
BY 1998 AⅣ IENDⅣIENTS TO

REGULAT10N 18530

ice provided to your
ss rnailing restrictions

Re:

428 J Street, Suite 8OO o P.O. Box 8O7 . Sacramento CA 958O4.O8O7 . (916) 3 22-5660
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purposes of this subdivision (a) (1), the iten
delivered to the recipient nust be a tangible itero,
such as a videotape, record, or button, or a writ-
ten document.

(2, The item sent either:
(A) Features an el.ected officer af-

f i,liated with the agency which produces or
sends the maiLing, or

(B) Includes the name, office,
photograph, or other reference to an elected
officer affiliated srith the agency which
produces or sends the rnailing, and is prepared
or sent in cooperation, consuJ,tation, co-
ordination, or concert with the elected of-
ficer;
(3) (A) Any of the costs of distribution is

paid for with Public noneys; or

(B) costs of design, Production, and
printing exceeding 95o.oo are paid with public
rnoneys, and the design, production, or print-
ing is done with the intent of sending the
iten other than as pertnitted by this reg'u1a-
tion.
(4) More than two hundred substantially

similar iterns are sent, in a single calendar month,
excluding any iten sent in response to an
unsolicited request and any item described in
subdivision (b);

Regulation 18901(a) .

In addition, Section 8!1oo provides an additional restriction
the use of public funds:3/

No public officer shal1 expend and no
candidate shall accept any public moneys for the
purpose of seeking elective office.

Jt trPublic moneystr is defined to include all bonds and evi.dence
of indebtedness, and all moneys belonging to the state, or any
city, county, tolrn, district, or public agency therein, and all
moneys, bonds, and evidence of indebtedness rece.ived or held by
state, county, district, city, town, or public agency officers in
their official capacity. (Section 85102 (e); Penal code Section
426.)
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The purpose of these restrictions is to elininate the
potential uniair advantage which such use of public funds night
provide to an incurnbent during the election period- (Section
81002 (e) . )

Ho\rever, the commission has provided an express exception for
Iegal notices or other items sent as reguired by law. (Regulation
18901(b) (7).) In addition, the comsission has exPressly
recognized the special status of candj.date statements in sample
ballots in the context of section 853oo.

Regulation 18530 (copy enclosed) provides:

For purposes of Government code Section 85300,
the phrase rrfor the purPose of seeking elective
officetr shall not include expenditure of public
funds for the productj-on and dissenination of
candidate statements for all candidates for the
same office Pursuant to Elections code Section
10012.

In light of Regul,ation 18530, we conclude that the production
and disseni.nation oi tne Berkeley Ba1lot Panphl-ets with candidate
statements and photographs is pernissible under the Act. Please
note, however, that this conclusion is lirnited to the facts of
your letter. Thus, other sinilar rnailings must be revielred on a
case-by-case basis.

I trust this letter addresses your concerns. If you
further questions regarding this natter, please feel free
contact me at (916) 322-59of.

Sincerely,

Scott Hallabrin
General counsel

―
―

ohn w. wa l Iace
Le9a1 Division1′
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