
California
Fair Political

Practices Commlsslotl
october 3, 199 o

Honorable KaY ceniceros
Supervisor, Third District
county of Riverside
4O8O Lemon Street, Fourteenth Floor
Riverside, cA 925oL

Re: Your Request for Adv■ Ce
Our File No. A-90-570

Dear Ms. Ceniceros:

You have requeSted adViCe concerning your responsibilities
under the campaign proviSiOns of the Po■ itical Reform Act (the
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p■ ease note′ that since your letter requesting adviCe was
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been drafted in light of the changes caused by the SEIU decision.

OUEST■ONS

welcolと n世3yrこ:Idせi[s せ:1〕:ufu;:] t°  pr°
duce a ■etter which wi■■

risdiction′ and whiCh Will be
distributed by a private entity?

1 co.r".n."nt code Sections 81ooo-91015. A11 statutory references
are to the Governnent code unless otherwise indicated. commission
regulations appear at 2 california code of Regulations section
reooo, et seq' AlL references to regulations are to Title 2,
Division o of the California code of Regulations.
2/ The court invalidated the contribution linitations of the Act
with respect to all candidates other than legislative candidates.
In addition, the court invalidated the transfer ban of section
85304 except as apptied to valid Local or legislative per election
contribution limilitions. (Cornrnission Memorandum on the Decision
in Service Enplovees International Union, AFL-cIo' et a1' v' Fair
Political- Practices Commission, coPY enclosed.)
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2. In the afternative, may you use campaign funds to produce
a letter which will welcome new residents to your jurisdiction,
and which will be distrj.buted by a private entity?

3. Under the two scenarios above, will the private entity's
payments for distribution of a packet of rnaterial which includes
your letter be construed as a contribution to you?

CONCLUSIONS

1. Use of public funds for the letter is pernissible
provided the cost of producing the letter is less than $50. where
the cost of producing the letter is greater than $50, use of
public funds is permissible if the use of your name is limited to
the letterhead of the letter and no other reference to you appears
in the text of the letter.

2. Canpaign funds nay be used for the letter. However, if
the letter mlke! reference to your future etection or status as a
candidate, or if the letter is circulated within three months
prior to an election for which you have filed election documents,
|ou nust nake the expenditure from the appropriate campaign bank
iccount for the future efection. Irrespective of which account
the expenditure is made from, the expenditure is reportable.

3. Since you are two years from your next election, it does
not appear that the pa)rment for the circulation of the letter viII
fe mabl for political purPoses at this tirne. Thus, the cost of
circulating your letter paid by the pri.vate entity would not be a
contribution. Ho\.rever, as your reelection approaches you may want
to consider paying the portion of the nrailing costs attributable
to your lettLr wiih canpaign funds to avoid characterization of
the pa)rnent as a contribution to you.

FACTS

You are a nember of the Riverside county Board of Supervi-
sors. Your next election is in 1992. You have been given the
opportunity to include a letter in a welcoming packet to be sent
to-new residents in the Henet area of your district. The purpose
of the l-etter would be to make newcomers aware of county services,
facilities and opportunities for community involvement. The
packet will be sent to about 1,200 new residents each quarter at
Lhe expense of a private entity. cenerally, participating
nerchants pay for having infornation included in the Packet.
Ho$rever, you wiIJ. not be charged to have your letter included-
You would like to participate in the project.

You have proposed two afternative nethods of financing the
cost of the letter:

1. You will pay the cost of producing the letter with county
funds, while the private entity will pay the rnailing costs of the
entire packet, including your letter.
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2. You will pay the cost of producing the letter $rith
campaign funds, wnite tne private entity wilL pay the mailing
cosls of the entire packet, including your letter.

ANALYSIS

■.  publiclV Funded Mass Mai■ ino

ln 」une ■988 PrOpositiOn 73 amended Section 8900■  Of the Act
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distribution of taX notices′  tax refund checks′  community college
schedu■ es′  Sample ba■ ■OtS′ and other mass mai■ ings custOmari■ y
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(■ ) Any item sent is delivered′  by any meanS′
to the recipient at hiS Or her residence′  p■ ace of
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such as a videotape′  record′  or button′  or a writ―
ten document.

Under both scenarios, you have specifically asked
palmrents by the private entity.for distribution of the
Le-construed to be a contribution to you.

(2) The iten sent either:

(A) Features an elected officer af-
filiated with the agency which produces or
sends the rnailing, or

(B) Includes the name, office,
photograph, or other reference to an elected
ofticer affiliated with the agency which
produces or sends the urailing, and is Prepared
or sent in cooperation, consultation, co-
ordination, or concert with the elected of-
f icer .

$rhether the
packet wiII

avoid
watson

" the commission' s
the absurd results

authority to
of its literal

interpret Section 89oo1
application was uPheld
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v. Fair Politica1 Practices Corn. (1990) 2L7 cal.App.3d 1059'
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(3) (A) Any of the costs of distribution is paid
for with Public moneys; or

(B) costs of design, Production, and
printing exceeding S5o.oo are paid with public
moneys, and the design, production,- or print-
inq j.s done with the intent of sending the
itern other than as perrnitted by this regula-
tion.
(4) ltore than two hundred substantially

similar'items are sent, in a singte calendar month,
excluding any item sent in response to an
unsolicifed iequest and any item described in
subdivision (b).

According to your facts the mail'ing !',i11 be delivered to
persons at their hornes and wilt include references to your status
is an officeholder. you also stated that more than 200 woufd be
naited in a calendar year- You have asked if Section 89001
pernits the use of public funds to produce the letter'

that a mass mai■ ing is :'sent
of Section 8900■  if either
with public moneys4 。r more

distrj.buted at private expense are not subject to the restrictions
of Regulat j,on 18901.

Even where the costs of producing your letter is greater than
$50, Regutation 18901 sets forth a series of lirnited exceptions to
in"' proiibitiott. Regulation 18901(b) (1) provides an exception for
the -inclusion of the elected official's nane in the forms and
envelopes of the agency:

(b) Notwithstanding subdivision (a), mass
nailing of the followinq items is not prohibited by
Section 89001:

■no the ■tem.  Thus, if the cost of producing
wiLl not be a publicly
Moreover, items which

thin $50, s your rnailing
as defined in the Act.

(I) Any iten in which the elected
officer's name appears only in the Letterhead

at
the

You stated that you will not
5 Th" cost of production would
stationery, costs of the design

the letter is less
funded mass nailing

are produced ADd

be paying costs of distribution.

include the cost of providing the
and reproduction and staff tine.

RegulatiOn ■890■ (a)(3)specifies
p::lt: :誓p:1::li:ithin the meaning

ュtion are paid fOr
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or l-ogotyPe of the stationery, forms (includ-
j,ng ttFor Your Informationtr or rrCornpliments ofrl
ca;ds), and envelopes of the agency sending
the rnailing, or of a connittee of the agency,
or of the el-ected officer, or in a roster
listing containinq the names of all- elected
officeis of the agency. In any such item, the
names of all elected officers must appear in
the same type size, typeface, type color, and
location. such item may not include the
elected officer's photograph, signature, or
any other reference to the elected officer,
exlept as specifically permitted in this
subdivision (b) (1) or elsee/here in this
regulation.

Thus, if use of your name is linited to the letterhead of the
letter and no other rEferences to you appear in the text itself,
in"-fltt"r is pernissible despite the amount of public funds used
o. tn" number Lirculated. However, absent some express exception
i" n"g"i"tion 18901(b), use of public funds for the mass mailing
is prohibited.

You may also use campaign funds to pay for the letter' sec-
tion 82025 lefines rrexpenditurerr as any pa)rment ' forgiveness of a
Ioan, pa)rment of a loan by a third party, or any enforceable
p.o.i"L Lo rnake a payment, unless it is clear from the surrounding
Lircunstances that it is not made for political Purposes' For
purposes of determining whether a pa)rnent is an "expenditurerr as
ietined in the Act, Regulation 18225 presumes that payments made
by candidates have been made for political purposes. Th. -cindidate can only rebut this presumption by showing clearly from
the surrounding circurnstances that the pa)4!ent was made or
received for personal purposes unrelated to his or her candidacy.
(Regulation La2l5i Regulation 1a225, copies encl'osed.)

Thus, the Act presunes that payments made by candidates and
officeholders6 are disclosable expenditures. Section 85201
provides:

(a) Upon the filing of the statenent of
intention pursuant to Section 85200, the individual
shal-l establish one campaign contribution account
at an office of a financial institution located in
the state.

" For purposes of the
consi,dered a candidate.
not distinguished forn

Act, an incumbent eLected officer is
(section 82007. ) Thus, officeholders are

other candidates for most purposes.
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(b) Upon the establishment of an account, the
name of the financial institution, the specific
location, and the account number shall be filed
with the commission within 24 hours.

(c) A11 contributions or loans mad€ to the
candidate, to a person on behalf of the candidate,
or to the candidate's controlled comrnittee shalI be
deposited in the account.

(d) Any personal funds which wiII be utilized
to promote the election of the candidate sha11 be
deposited in the account prj.or to expenditure.

(e) AI1 canpaiqn exDenditures shall be made
from the account.

(Enphasis added. )

Section 85201 requires candidates for etective office to
establish one campaign bank account for contributions received for
each specific office-sought at each particular election. In addi-
tion, the Act requires that all canpaign expenditures be made from
the appropriate Carnpaign bank account. established for the office'
Thus, ixpLnditures which are clearly in connection with a future
eleciion- must be paid frorn an account established for that future
election.T other expenditures may be rnade fron the canpaign bank
account for either your current term of office or your future
elect.ion.

Regulation 18525 provides that an incunbent elected officer
shal1 rnike certaj.n expenditures from the appropriate campaign bank
account for election to a future term of office. These
expenditures include mass maj.tings and other comrnunications which
rnake reference to the officer's future election or status as a
candidate, or are circulated within three nonths prior to an elec-
tion for which the officehoLder has filed a statement of intention
to be a candidate, pursuant to section 85200, a declaration of
candidacy or nomination Papers, or any other documents necessary
to be listed on the batlot as a candidate for any state or local
office.

Since your letter does not refer to your candidacy, you are
not three rnonths frorn your reelection and have not filed any forms
for your future election, r{re would presume the pa)rment for your
tetter is an officeholder expenditure which roay be made from your

7 Thi. would be your
tion, or any carnPaign
elections.

carnpaign bank account for your L992 elec-
bank account establ,ished for other future
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campaign account for your current term of office.a At the tirne
you- fiie forms for your future election or when you are within
Lhree months of your reelection, you may no longer use your of-
ficeholder account for the expenditure. The expenditure for the
rnailer is not prohibited, it just Dust be paid from your future
campaign account.

Please note that the definition of disctosable rrexpenditures.
does not distinguish betlreen officeholders and other candidates.
Thus, no matter which account the expenditure is made from, the
expenditure will be rePortable.

3. Third Party Pavment of Costs

A contribution is any monetary or nonmonetary payment nade
for political purposes without fuII and adequate consideration'
(seclion 82oL5; RLgrulation 182L5, copy enclosed.) As discussed
ibo.r", a payment ii made for political- purposes 1t it ig received
by or rnaal lt the behest of a candidate, unl'ess it is cfear from
ti:e surrounding circumstances that the paynent was received or
made for personal purposes unrelated to.his or her status as a
candidate or elected officer. (Regnrlation r-8215(a) (2).) A pay-
rnent is made at the behest of a candidate if it is nade in co-
operation, consultation, coordination, or concert with the
cindidate. (Regulation 18215 (b) . )

According to your facts, under either option a private entity
wj.1l be paying the cost to disserninate the entire packet' -We have
pi""i""=iy- ad;ised that a crime prevention brochure which included
tne pnotoiraph, name and title of an elected officer and which was
to b; dis€ributed in the etected officer,s district constituted an
in-kind contribution to the elected officer. (Roos Advice Letter,
No. A-85-057, copy elected.) In addition, where an advertisement
was produced at an officeholder's behest which included the
offiieholder's photograph, name and title, and the officeholder
was within three monihs of the prinary election in which he was
seeking reelection, we concluded that the payment for the
advertisernent nay have been an in-kind contribution to the of-
ficeholder. (Mccarthy Advice Letter, No. A-90-153, copy
enclosed. )

Since you are t$ro years form your next election, it does not
appear that the paynent for the circulation of your letter will be
ur-aie for politicll- purposes. Thus, the cost of circulating your
letter p.ia ry tne private entity would not be a contribution.
Hoerever, as your reelection approaches you may want to consider

8 rf you have closed your 1988 canpaign account you may either
open ai officeholder account by filing the appropriate forms or
ule your future calnpaign account. Expenditures for y.eUg--ggr!g4!
term of office are pernitted from either account. (Regulation
1852s. )
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Davinq the portion of the mailinq costs attributable
teig iitrr cinpaign funds to avoid characterization of
of the cost of urailing as a contribution to you-

If you have any further guestions regarding this
please feel free to contact ne at (916) 322-59ol-

to your let-
the palment

matter,

s incere ly ,

Scott Ha■ labrin

I{a11ace
, Legal Division

SH: JWW: PIh

Enc losures

o' The costs of the production and dissernination of the other
material in the packet would not be attributable to you. Thus,
your share of the nailing cost would be nerely the price you would
have to pay to circulate your letter, presunably 25 cents per 1et-
ter.


