
California
Fair Political

Practices Commission
」anuary 15′  ■99■

Andrew Church
ABRAMSON, CHURCH & STAVE
L7 East Gabi l-an Street
salinas, cA 93901

Re: Your Reguest for Advice
Our File No. I -9 0-69 3

Dear Mr. church:

This is in response to your November 5, 1990 letter
requesting advice ctncerning-the conflict of interest provisions
of the poiitical Reform Act ("Act").1 Your request is one for
general assistance. Accordingly, we are treating it as a request
for informal .assistance ' 

z

You have asked the Fair PoIitical Practices Conmission (the
,,Conmission't) to review the conflict of interest code for the
california Iceberg Lettuce commission to detemine whether your
code needs to be inended at this tirne and Provide you with any
suggestions for imProvement.

Since the adoption of your code in 1982, additions and
amendments to the statutes ind regulations rnake it appropriate to
amend your code .at this tine.

1. Government Code Section 81008 provides that statenents of
econonic interests are public records and should be available for
public inspection. r hlve provided a sarnple incorporation page
which adds- reference to thi! covernnent Code section. Since the
incorporation page of the code incorporates 2 California code of
Regul-ations seltio* 18730 and any arnendrnents thereto into your
code, it is only necessary to have Exhibit rrA" and Exhibit rrBll

・  Government Code Sections 8■ 00:―
:tlと ]↓ istlin::::せ [:Iy [:fiI::1:員are to the GoVernment code unless

regulations appear at 2 California Code of Regulations Section
18000′  et seq.  All references to regulations are to Title 2′
Div■ s■ on 6 of the Californ■ a Code of Regu■ations.

2■レ.nf。.11`al aSSiStance does lot provide the requestOr with the
■mmun■ ty prov■ ded by an opin■ on or fo■ 1“a■ wr■ tten adv■ ce.

(GoVernment Code Section 83114, 2 Cal. Code of Regs. SeCtiOn
■8329(c)(3)。 )
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attached to the incorporation page. Therefore, the first fourpages of your code should be removed.

_2. Regulation 18230 was amended to conform it to theprovisions of Section A'1302, as amended, effective January L,1990. Prior to this amendment, income was not an item reluired tobe reported on either the assurning office statenent or the initialstatement of econonic interests. I have enclosed the currentversion of Regulation l-8730 for your reference.
Your conflict of interest code does not require a personfiJ.ing an assuming office statement, or filing an initilf-statenent pursuant to a newly adopted or anended conflict ofinterest code, to discrose iicorne- received in the previous tr,/elvemonths. Regulation 1Bz30 as it now reads requires (L) persons

assuming office to disclose, in their statement of econtmj-cinterests, incone received during the L2 nonths prior to thefiJ.ing of the statenent- and (2) perEons filing an initial 
-

statement, under a nevrly-adopted or anended confrict of interestcode, to disclose income received during the 12 months prj-or tothe effective date of the code.

3. Becduse the specific nature of the independentcontractors, duties are not clear from your lettlr, it is notpossible to determine whether they are consultants under thePolitical Reform Act. rf, after ieviewing the encrosed miteriatsin light of their specific duties, you delermine they areconsultants, you nust then determine whether they ar! making,participating in making, or in any $ray attemptin! to use th6irofficial positions to influence a- go.rirn.ental d6cision. (Section87100; Regulation 18700 (copy enclosed). ) The determination ofvrhether the independent contiactors are making or particilating inmaking.a governmental decision wirr depend on the ipecirit factsof.their working relationship with youi Conrnission.^ foi generatguidance, r have encrosed seieral aivice letters which ad6ressthis. issue. rf you have any specific guestioni p"iiuini"t-t" uparticuLar consultant, pleaie ieel tre6 to contatt our lelaldivision.

Regulation 187;O(b) provides that a public officiaL ,makes agovernmental decision, r when he or she aploints a person,obligates or commits his or her agency to-any cour-se of action,enters into any contractual agreeient- on behilt of his or heragency, or determines not to act, unless such detennination ismade because of his or her financial interest.
Regulation t-8700 (c) provides that:

t-j A public official- or designated employeerrparticipates in the making of a governmenlal decision"
when, 

. acting within the authority of his or herposition, he or she:
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(1) . Negotiates, vrithout significant substantivereview, with -a governmentii -ent 
i ty ". ;;i;;I;-..person regarding the decision; or

(2) Advises or makes recommendations to thedecision_maker, either airect:.y or withoutsi.gnif icant intervening i"u=tuiti". ..lr:."r, ly,

rn,."{l}".f :1";;::ilr.:;:;:::'d: :i:i:?":'1,judgment on the part of' the official ordesignated employee and the purpose of whichis to inf tuenl" the aeci=io.,,. oi

.,.,yi?l ":.:5?li::, ":,:ii;"::'l: ;:l.l;5:,.,which reguirei the exercisl "i i"aq."ii"Ii tn"part of Ltre officiat or designu€.4-;;;i"y;"and.the purpose of which :.s io ini:.u;;;;,a;"decis ion.
4. Your code at present does not provide for the discLosureof financial interests-uy con=uitJrrIJ'ro. the agency. Thedefinition of designat.a-.mpr-y..-iilra". consu.r.tants. (section82019. ) '

A rtconsultantI is a natural Derson who provides,under contract, infornation, iJ"il", recomraendation orcounsel to a local government aq.n"y. (2 CaI. Code ofRess. section tsTooaa)(2).) rn6 ieim r;;";;ii.;ii-aI.=not include a person whoi

_ (A) Conducts research and arrives at conclusionsuith respect to his or her .."Jiii"" of informationadvice, reconmendation or "orni.t i"d"p.;;;;i-;;-iil.control and direction of the agency or any agencyofficial , other than normal .oitiuit rnoniioring, 
. 

and

(B) possesses no authority with respect to anyagency decision beyond the rendition of iirformati;;;advice, recormendalion or 
"ourra"1.

Regrulation 1870o(a) (2) (A) (B) .

The Conmission realizes that not al1 consuLtants participatein the rnaking of decisions on uerraii oi puuric ug.n.i"!. - -Rather
than amend your code each time you retain a consuLtant that is inar6fecision-naking capacity, y.ou' nay .r=.- tt,i, "p.;i;ii;.J--- 

-
disclosure category Ltrat lioiria"= frrui-tt" aiscrosuie reguired ofconsultants wil1 be deterrnined on a case_by_case Uasis ly ifreexecutive officer for the agency. lhe executive officer woul"d,oake a detennination as to what- discr osure, if uny, i= i.!"ir.a ryany particular consultant. A copy of this consuliant disJlosurecategory langn:age is attached, and shourd be incorporated intoyour code.
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- The position ,,Consultant*n hrould be the )-ast positiondesignated in the appendix. The asterisk would bring the readerdown to the consul-tant di.sclosure category at the boftom of thatpage .

5. Governnent Code Section 973O2 has been amended to requirethat disclosure categories specifically reguire the disclosure ofbusiness positions. your dilcro=ure citego'ries need to be amendedat each place where investnents must be disclosed to now readrrlnvestments and busj.ness Dositions in...." For example, category1 shouLd read rirnvestments and buJiness positions in iny'busin6ss-entity which during the reporting period....,,
5. Pursuant to recent legj.slation, effective January l.1991, confr ict-of- interest codes for state agencies must incr.udeIanguage pertaining to the prohibition on honoraria and the g25O

1i.mit on gifts no later_than Decembef 31, 1991. It !.rould beappropriate at this timE to include ianguag" to this effect inyour code. To assist you with this reqriir6ment, I have provj.ded
sarnple language lrhich you may choose td use.

. 7. For'clarity and consistency purposes, I $/ould recommendthat the $rord rrnanagenenttr in category 4-be changed to flbusiness. rr

8. Based on the inforroation available to us, the designatedpositions listed in your code appear to be appropriate. Hoiever,f would reconmend that-you perform a thorough- reirie, of your
?gency to ensure that it accurately reflect; all persons in adecision-naking capacity and that Lhe disclosure and
disgua I i fication provisions of the Act have been properlyassessed. For instance, j.f there are Ialternate',- neirberi of theComnission, they should be designated.

If you have any questions, please feel free to contact me at(916) 322-5901.

Very truly yours,

Scott Hallabrin
Acti"ng General counsel

,1n,a*,CefBy: r,ynda ooherty J
Staff Services Analyst
Legal Division

」
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'Encl osures

′
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