
California
Fair Political

Practices Commission

July 18 | L99L

Charles S. TerreII, Jr.
county Superintendent of schools
601 North E. Street
san Bernardino, CA 9 2 410-3 09 3

Re: Your Request for Infornal Assistance
our File No. I-9o-7 3 0

Dear l.lr. Terre I L :

This is in response to your letter requesting advice as
county superintendent of Schools for san Bernardino County $,ith
respe-t to ttre Charles S. Terrell, Jr. scholarship Fund under the
p.oii"ion. of the Political Reform Act (the rras;n1.1 Please note
that this Ietter is based on the facts presented to us. In
rendering advice, the connission does not act as the finder of
fact. (In re Oqel-sbv (1975) 1 FPPC Ops. 71, copy enclosed. )

on January g, LggL, this office requested additional
infornation wh].ch was necessary in order to provide for:nal advice.
(Regulation LA12g, copy enclosed. ) Since we have not received
thii supplemental information, we are providing informal
assistante with respect to the issues Xou have raised in your
Ietter and subsequent telephone caIIs.z

OUESTION

May you transfer canpaign funds to the charles s' TerrelI,
lr. scholirship Fund, a nonprofit educat iona I / char itable
organj.zation?

I Gor"r.,*"nt code Secti.ons 81ooo-91015. AII statutory references
are to the Government Code unless otherwise indicated, Commission
regulations appear at 2 cal.ifornia code of Regulations - 

section
18ooo, et seo. A11 references to regulations are to Title 2,
Division 6 of the california code of Regulations.
2 Informal assistance does not provide the requestor with the
imnunity provided by an opinion or formal written advice. (Section
8 3114 ; Regulation 18329(c) (3).)
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CONCLUS ION

You may donate canpaign funds to nonprofit orqanizations
provided: (r) ttre nonprofit organization is a bona fide
tharitable, educational, civic, religious or sinilar tax-exempt
organization; (2) the expenditure is reasonably related to a
political, legislative or governmental purpose,' and, (3) the
-xpenditure r.rill not have a naterial financial effect on you, your
immediate fanily, or your calnPaign treasurer.

In addition, if either you or your uife serve as a rnenber of
the board of directors of the Charles S. TerrelI, Jr. Scholarship
Fund, the scholarship fund may be considered your candidate
controlled connittee and contributions to the scholarship fund
attributed to you as the controlling candidate.

PACTS

You are a county Superintendent of Schools in San Bernardino
county. You stated that you do not intend to be a candidate for
reeleition as county Supeiintendent in 1994. AdditionalIY, You
stated that you continuE to have campaign funds in your canpaign
account estaLlished for your last election. You have subsequently
established a nonprofit charitable and educational tax-exempt
organization pursuant to section 501(c) (3) of the Internal Revenue
code. The organization is named the charles s. TerreII, Jr'
Scholarship Fund (the 'tscholarship fund'i) , and you serve as the
foundation7s president of the s-menber board of directors' Your
spouse is alsl a menber of the board of directors. You have asked
wirether you may transfer your carnpaign funds to the scholarship
fund.

ANALYS I S

Donations of canpaiqn Funds to NonDrofit orqanizations

Generally, the transfer of canPaign funds to a charitable
o.g..rir.tion is perrnissible under the Act. section 89515 provides
thit candidates rnay donate carnpaign funds to a nonprofit
charitable or educitional- organization provided: (1) the
nonpiofit organization is a bona fide charitable, educational'
civic, religious or sirnilar tax-exenpt orqanizatiol; (2! il"
"*p""itlt"."-ir r.u=onubly related to a political, legislative or
goiernmental Purpose; and, (3) the expenditure will not have a

iateiiaf financii:. eifect on the candidate, his or her immediate
;;;iit;-.. ihe candidate's campaign treasurer' (statham Advj'ce
r,ettei, No. r-89-690,' weiss Advic; Letter, No. A-9L-158, copies
enclosed. )

we have advised that a paynent of $250 or more provided to a

"""aiJ"t", 
the candidate's firnily or treasurer by the nonprofit

;;;;;i;;ai"n constitutes a mater-ia1 fj'nancial effect as set forth
in Section 89515. (weiss Advice Letter, suDra; Spain Advice
Letter, I_90-41O, cofi". enclosed.) Thus, if the scholarship fund
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wiJ.J- provide paynent of 5250 or urore to you, your family or your
canpaign treasurer, you nay not transfer carnpaign funds to the
scholarship fund. we do not have sufficient information
concerning the operation of the fund to deterrnine if the fund's
activity will have such an effect.

The Scholarship Fund as a Controlled Comrnittee

Though it was not clear froE the facts provided in your
letter, you inforrned this office during a subseguent telephone
conversation that you had been recently elected or reelected to
the position of county superintendent. Since you continue to be a
candidate under the Act (Section 82007), control of the
scholarship fund nay result in other proble:ns.

If the scholarship fund qualifies as a cornrnittee under the
Act,3 it will be considered a trcontrolled committeerr pursuant to
Section 82015. Section 82016 defines rrcontrolled conrnittee'r as a
committee which is control.Ied directly or indirectly by a
candidate or state measure proponent or which acts jointly with a
candidate, controlled cornrnittee or state measure proponent in
connection with the making of expenditures. A candidate or state
neasure proponent controls a conmittee if the candidate, his agent
or any olhei conrnittee the candidate controls has a significant
influence on the actions or decisions of the cornmittee. (section
82016. )

Regulation 18217 (coPy enclosed) provides an alternate
definition of 'tcontrolled connittee" applicable to candidate
controlled nonprofit charitable organizations. The purpose behind
the regulation is to avoid treating a nonpolitical nonprofit
organization as a controlled cornrnittee merelv because donations
are received at the behest of candidates.

Regulation 18217 (a) provides:

(a) A nonprofit organization, as defined in
subdivision (f), shall be considered a controlled
cornmittee, if both of the following apply:

(1) A candidate, his or her agent, or
any comnittee he or she controls, exercises
significant influence over the actions and
decisions of the organization, or acts jointly
rrith the organization in connection with the
naking of expenditures.

(21 The organization qualifies as a
committee under Governnent code section
82013 (a) , and the orcranization is operated for
political purposes. For purposes of this

3 Fo. the definition of icommittee,ri see footnote 5 infra.
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regulation, an organization is "operated forpoLitical purposesrt if either of the following
applies:

(A) The organization receives or
expends funds for the purpose of
j.nf luencing or attempting to influence
the action of the voters for or against
the noroination or election of a candidate
or the qualification or passage of any
neasure .

(B) The organization nakes
contributions to candidates or their
controlled comnittees.

where a candidate is a voting nember of a organization,s
leadership, we have said that the candidate is presuned to be the
controlJ.ing candidate since the candidate exercises significant
influence on the actions or decisions of the organization.
(Ferquson Advice Letter, No. A-86-044, copy enclosed.) you stated
that you are the president of the board of directors of the
scholarship fund. As such, we presume you have significant
control over the scholarship fund.a

lloreover, a payment received by a candidate is general.Iy
considered to be a contribution unless it is clear from
surrounding circunstances that it was received for personal
purposes unrelated to his or her candidacy or status as an
officeholder. (Section A2ot5i Regulation LB2t5, copy enclosed.)
In addition, expenditures nade by the nonprofit organization shich
feature the candidate nay be construed to be contributions to the
candidate. Thus, Regulation 18217(a) (2) nay also apply to your
facts.

When sufficient contributions are received or made by the
organization, the organization might qualify as a co:nrnittee.5
(Thompson Advice Letter, supra. ) If you renain president of the

L' This presunption of control by the candidate applies, as weII,
to his agent. We have interpreted 'ragentrr to include the spouse
of an elected official. wheie the spouse is participating in
activities which could benefit the elected of f j-cia1,s political
position or image. (Thonpson Advice Letter, No. A-98-48'7, copy
enclosed. )

5 A "cornmitteetr is defined as any person or conbination of
persons who directly or indirectly does any of the following:(a) receives contributions totaling 51,OOO or rnore in a calendar
year,' (b) nakes independent expenditures total,ing 51,ooo or nore
in a calendar year; or (c) nakes contributions totaling 910,000 or
nore in a calendar year to or at the behest of candidates or
conmittees. (Section 82013. )
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scholarship fund, and the fund becomes a_conmittee, the fund will
be treated as your controlled conmittee.6

Regulation 18217 also provides an exception for candidates
who wish to establish a nonprofit organization rrithout the
organization becoming an additional controlled cornnittee.
Regulation 18217 provides:

(b) For purposes of subdivision (a) (1), a
nonprofit organization which is tax-exernpt under
section 501 of the Internal Revenue Code, and which
is not an organization described in Section 527 of
the Internal Revenue code, is presuned not to be
significantly influenced by a candidate, his or her
agent, or any conmittee he or she controJ.s, if the
organization complies with all of the factors set
forth be lor.r:

(1) The candidate is not substantially
involved in the day-to-day operations of the
organization, and the organization is
controlled by a board of directors with 3 or
more netnbers, two-thirds of whorn are not:

(A) Candidates;

(B) Agents, canpaign staff,
enpLoyees, or persons otherwise under the
control of a candidate,' or

(c) Brothers, sisters, parents,
children, spouses, brothers- in- Iaw,
sisters-in-Iaw, sons-in-Ia$r, daughters-
in-Iaw, nothers-in-Iaw or fathers-in-Iaw
of a board nenber who is a candidate.

(2) The name of the organization does
not include the name of the candidate. For
purposes of this subdivision (b) (2) the tenn
rrnane of the candidaterr means the candidate's
first and last na:ne or sone other unambiguous
reference to the candidate.

(c) For purposes of subdivision (a) (2), a
nonprofit organization which is tax-exernpt under

5 P1".." note that Section 85201 provides that a1I contributions
or loans made to a candidate, or to the candidate's controlled
committee shall be deposited in a single campaign bank account.
The Conmission has interpreted this section to require that a
candj.date may have only one canpaign bank account and one
controlled comni.ttee for each carnpaign' (Regulation 18521, copy
enclosed. )
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Section 501 of the Internal Revenue Code, and r.rhich
is not an organization described in Section s2i of
the fnternal Revenue Code, is presuned not to be
operated for political purposes if the organization
conplies with all of the factors set forth below:

(1) The organization does not nake
contributions to candidates.

(2) The name of the organization does
not include the name of the candidate. For
purposes of this subdivision (c) (2) the term
rinane of the candidaterr Eeans the candidaters
first and Last nane or sone other unanbiguous
reference to the candidate.

(3) The organization does not spend
funds in excess of the anount pernitted under
Section 501(h) of the fnternal Revenue code to
influence or attenpt to influence legislative
action.

(4) The organization does not spend
funds to influence or attenpt to influence the
qualification or passage of any measure in an
amount sufficient to qualify the organization
as a committee under Section 82013 of the
Governnent Code.

(5) This subdivision (c) shalI not be
construed to prevent the organization fron
forming a separate and independent political
committee which is not controlled by any
person described in subdivision (b) (1) (A)-(C).

Regulation 18217 (b) and (c).

currently, the foundation does not fall within the exception.

I trust this Letter has clarified application of the
provisions of the Act to your situation. If you desire further
assistance regarding this matter, or advice with respect to
specific decisions, please feel free to contact ne at (915) 322-
5901.

Sincerely,

Scott HaIlabrin
Acting General counsel

l) [/t/Vltvrt,j \:Zh'J-
By: Deanne Stone

Counsel, Legal Division
SH:DS:aa
Enclosures


