
California
Fair POlitical

Practices Commission

May 16, 1991

Robert J. Logan
152 North Third street
Suite 201
San Jose, cA 9 5112

Re: Your Request for Advice
Our File No. : I-91-101

Dear Mr. Logan 3

This is in response to your request for advice regarding the
"public generally" Lxception to the conflict of interest
pi""i.ii"". of thl political Reform Act (the uAct")1' .You have
I.q""=i.a advice on behalf of eight public officj'a1s in your
-aiacity as City Attorney of the city of Brisbane'

OUESTION

Does the "public generally exception" found in Regulation
187o2ic) apply to the iollowin! otri-ials in connection with
;;";;;;ta-"i iecisions regardiig the Brisbane Acres ('tthe Acres'r)
subd ivi s ion :

1. Mayor Steven Waldo
2. councilmember clara Johnson
3. Planning Corunissioner John Quilter
4. Planning Conrnissioner Darlene Peterson
5. Parks Conmissioner Gary Apotheker
6. Parks commissioner Lorna Groundwater
7. Parks Cornrnissioner Danette Davis
8. City Manager Robin Leiter

1 cotr"arrroant code Sections 81ooo-91015' AIl statutory references
are to the Government code unless otherwise indicated' Commission
iegutations appear at 2 catifornia Code of Regulations. Section
i;6oo;-;a =.o.' ell references to regulations are to Title 2'
oi"i=i"n sE the california code of Regulations'
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CONCLUS ION

The "publj.c generally[ exception would apply to all of the
above tisted officials (the "Brisbane Officialsrr) except I'layor
Steven wa1do, city Manager Robin Leiter, and Planning Commissioner
John Quilter, for whon the effects of decisions pertaining to the
Acres would be dissirnilar fron the effects of those decisions on a
significant segment of the public.

FACTS

The City of Brisbane is in the early stages of formulatinq a
comprehensive land use plan for an area of the City cornmonly
referred to as the Brisbane Acres (the t'Acresrr) . The Acres
include approxirnateJ-y 2L7 acres of undeveloped land which wraps
around the existing western and southern boundaries of the
residential area of Brisbane.

several governmental decisions wiLl be required in planning
the fand use of the Acres, which conprj.se alrnost 42* of the area
in Brisbane which is either currentLy used or potentially
available for residential use.

one-third of existing residential property ownership
interests i.n Brisbane are within 3oo feet of the boundaries of the
Acres. Eight public officials in Brisbane own interests in
property witfrin 3oo feet of those boundaries. of those eight (8)
Lfficiars, five (5) have financial interests only in their
residential property in the area located within 300 feet of the
Acres boundary. Two officials, !'Iayor waldo and city Manager
Leiter, have interests both in their residentj'af property and also
in inve:r-nent property within 3oo feet of the Acres. and one
offj.cial, Planning Coromissioner Quilter has only an j'nteres-- in
investment property within 300 feet of the boundary.

The standard residential lot frontage in Brisbane is fifty
feet, although for a number of years the standard lot frontage was
twenty-five ieet. The five (5) Brisbane officials whose interests
i.n reil property are limited to their residential properties live
on residlntial lots that are either twenty-five or fifty foot
lots; for purposes of this letter, either size lot is cons j-dered a

standard residential Iot.

The decisions that wifl be rnade in relation to the planning
of the Acres will have broad irnpact on the city, since you
contemplate that providing infrastructure needs for 2L7 acres wilI
necessitate updating existing infrastructure, such as sewer and
fire suppression systeros, throughout the city.
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ANALYST S

Section 871oo prohibits pubLic officials frorn naking,
participating in, oi using their official position to inf I'uence
iny go.r"rnnental decision in which they know or have reason to
kn|w-they have a financial interest. An officiaL has a financial
interest in a decision if it is reasonably foreseeable that the
decision l^riI1 have a uaterial financial effect, distinguishable
froro its effect on the public generally, on the official or a
member of his or her inrnediate fanily, or on:

(b) Any real property in vhich the public
official has a direct or indirect interest worth
one thousand dollars ($1,000) or nore.

Section 8710 3 (b)

Each of the eight listed Brisbane officials is a public
official under Section 82048 of the Act- Each has a financial
interest in real propertY presunably worth more than $1000'
e..oia1ngr,, each is-protritited fron participatinS 1l a. decision
if it is-rlasonably foreseeable that the decision will have a

material financial effect, distinguishable fron the effect on the
public generaJ.ly, on any of their real property interests'

Foreseeab i 1i,tv

The effects of a decision are reasonably foreseeable if there
is a substantial likelihood that they wiII occur' To be
foreseeable, the effects of a decision must be more than a mere
possibility; however, certainty is not required' (Downev.qares v'
b""n." c.;;.ltv o. (1987) 196 cal.App'3d 983, 989-
ggr,' U*il/. Ugggl iL2 t t, 7o Cal.App.3d 817 , a22; In re :h''itier,
(r.9i5) 1 fPPc ops. 198 (copy enclosed). ) The Act seeks to Prevent
*ore th.., actual conflicts of interest, it seeks to prevent even
the appearance of a possj'ble conflict of interest' (witt v'
Morrow, supra' at 823. )

Since each of the properties owned by the eight Brisbane
officials is within 3oo feet of the Acres, it is foreseeable that
there wilL be a financial effect on those properties fron any
decisions pertaining to land use of the Acres. Consequently, none
of the eigirt rnay paiticipate in any of those decisions if the
effect on the j.r pioperties is naterial, unless the effect is
indistinguishable fron the effect on the public aenerally'

Mater ia l itv

Regulation 18702.3 (copy enclosed) sets forth the standards
for det6rnining nateriality- with respect to or,rnership interests in
real property indirectly aifected by governnental decisions, and
provides, in Pertinent Part:



Robert 」. Logan
Page 4

(a) The effect of a decision is material as
to reit'Property in which an official has a direct'
indirect- or benEficial ownership interest (not
including a leasehold interest), if any of the
following aPPlies:

(1) The real property in which the official
has an interest, or-any part of that real property'
is located within a 3oo foot radius of the
Uouna..i"= (or the proposed boundaries) of -the
oiopertv vhich is tire iubject of the decision'
i"rl== the decision will' have no financial effect
upon the official's real property interest'

(2') The decision involves construction of' or
improvernents to, streets, uater, sewer, storrt
ai'uit"g" or similar faciLities, and the real
;;;;;;iy in which the officiar has an interest will
'r""Lir"- new or substantially irnproved services'

Since all of the subject properties are reithin 300 feet of
the boundaries of the Acr6s, undei negulation 18702.3(a), any

""i"."^"ntuI decision i"gutaittg the Acres e'ouId have a roaterial
:;;;;;;-;;i;=;-ia reiurt6a in io rinancial errect or pe improved
;;;;i;;r-I; tne orficiil"; lroperties. rhe facts provided indicate
il;;-i;;.;;"d- ierric". to aieai outside the boundaries of the
;;;;=-;;" contenPlated as a result of the nagnitude of the. area to
Ue-aevetopea. tirerefore, it appears-that decisions regarding Iand
;;.-;;-ih; acres wiri r,.rr" . uaieriar financial effect on the real
pi"p"ity interests of the ej.ght (8) Brisbane officials'

Pubtic Genera 1lv

Regulation 18703 (coPy enclosed). provides that if a decisio'':
will foreseeably and niteliarfy affect- real ProPerty in which an

offj,ciat has a finan.l.f lnt"tlst, the officiaL-may participate in
the decision if the "ii.ct on his property will be substantially
i-n. ="." as the effect on the public generally'

For this "public generally" exception to apply in the
circunstances y-ou have described, a decision nust affect an

official's interest in sulstant:'ifly the sane nanner as it would

;i;;;l-; silniticant segment of the-residents of Brisbane'
in"q"f"ti"" )'a7 03; fn 16 owen, (L976) 2 FPPC ops' 77 (copy

enclosed) . )

The facts provided indicate that one-third of the residential
prop.ily orr,"."'"r [t"-ciiy of Brisbane live withi'n 300 feet of
the boundary ot tne acr"=.' on"-third of the residential property
."""i"-.f tlre city ,o"ia "o'ptise a significant segiment -of the
ioiir t,.r.u.r of resiaential property- owners' The five (5)

e. irb";"-"ri i. i.tt ic."""ir,L'ber 'r6hnson ' and commissioners



Peterson, Apotheker, Groundwater and Davis) whose property
inteiest= cinsist oi ttreir residential properties 

. 
would be subject

t;-ih" 'ipublic generally't exception, since their interests would
be affecled in iubstantially tle sane manner as a significant

".gr"""t of the public- Hen-e, they wouLd not be required to
aiJquafify theroielves from decisions pertaining to the Acres'

However, the property interests of Uayor Waldo, city Manager
Leitei, ana 6onnisiioirer 6uilter vould not be affected in the same

wav as those of the public generally, because the interests of
;;;=;-.#i;i"ii ur. 'not rinitea to their residential properties.
'i;;-i"y;;-""J citv lrtanager own invest,ent property in addj'tion to
itreir iesiaences, and C5mnissioner Quilter o,ns an investnent
;;;;;tay in the area located within 3oo feet of the boundary of
[tr.-e..irr. The effect on those officials v,ith real property
ini.."it= either larger or different in character froD the pubric
oenerallv lrould not 6e sirailar to the effect on persons with only
l-."=i;"i,tiii interest, and the exception found in Regutation
ieioi woufa not apply. Thus, Mayor waldo, city }lanaqer Leiter'
ina 

- 
coro.i=t ioner 6uifter nust disqualify themselves from

puiti.cip"tion in decisions pertaining-to the Acres' See Green
Advice Letter, A-89-214 (copy enclosta) for further discussion of
the,'public generally" exception.

I trust the above ansr^,ers your question' If you require
further information, please do not hesitate to call ne at (916)
322-5901.
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SH:SLB:ken

Enc losures

Sincerely,

SCOTT HALLABRIN
Acting General

8lo,j'
SUSAN L.
Counsel,

/.-'-,".--
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