
California
Fair Political

Practices Cornmission

Eleanor M. Egan
City Attorney
city of culver city
4095 Overland Avenue
culver CitY, CA 9O232-O5O7

september 23, l99L

Re: Your Request for Informal Advice
Our FiIe No. I -91- 111

Dear Ms. Egan:

You have requested advice concerning the application of the
con f l ict-of- i nteiest provisions of the Potitical Reforrn Act (the
'.Act'r).1 Because youi request seeks general. guidance about the

";-ty'= course of c6nduct, rre are treating your request as one for
inflrmal assistance.2

OUESTTONS

1. May a city require a developer to pay for the^cost. of the
preparation of an Lnviionmental impact report (trEIR.'). for the
i.rlfop.r't project without creating a conflict of interest for
the co-nsultai.,ts- to the city who prelare the EIR and who are paid
fron the develoPer's funds?

2. Is the conclusion above different if the city's staff
extensive input into, and exercises considerable control over,
content of the EIR, or if the consultant is not the ultinate
decision naker on either the project or on the adequacy of the
EIR?

Ｓ
　
ｅ

ａ

・ｎ

ｈ

ｔ

1 cor.rr,r"nt code Sections 81000-91015. All statutory references
are to the covernnent Code unless otherlrise indicated. Cornrnission
regulations appear at 2 california code of ReguLations. Section
18600, et Seg. A11 references to regulations are to Title 2,
Division 5 of the Catifornia Code of Regulations-
2 Inforrnal assistance does not provide the requestor with the
irnnunity provided by an opinion or forrnal written advice. (Section
83114,' Regulation 18329 (c) (3). )
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CONCLUS TONS

1. The Act does not prohibit developer fees being used by
the city to pay costs associated with the processing of a
developer's appJ. j,cation. Ho$/ever, if the developer, by paying for
the cost of the consultant who prepares the EIR, becomes a rrsource
of incone" to the consultant, the consultant may have a conflict
of interest rrhen he or she prePares the EIR. To avoid the rrsource
of incomerr problem, the city Eust adhere to the criteria set forth
in RegulatiLn 18704.6 which, until its adoption by the.Commission,
reprelents the policy of the Commission as enumerated in the
Alperin Advice Letter, No. f-91-324'

2. The conf I ict-of-interest provisions of the Act do not
apply to aIl consultants who prepaie EIRs. That deternination
alieiras on whether the specific person who prepares the EIR is
co^nsidered to be a "public official" under the Act. For example,
consultants who provide information, advice, recomnendation or
counsel to the city, are subject to the city's control and
direction, or possess authority with respect to any city decisions
ut" "o.,=.litanti 

irrespective oi the !'ray the relationship is
structured. Thus, generally speaking, if the city's staff has
extensive input into, and eiertises considerable control over, the
content of the EIR, or even if the consultant is not the ultimate
decision maker on the project or on the adequacy of the EIR, the
conclusion nay remain the sane.

FACTS

You state that it is corulon practice for cities to require
developers to pay the cost of preparing an EIR for the developer's
froiect. rhis- urly be done in one of two ways' First, the.
i-r6:.op". nay pay for the cost pursuant to a three-way contract
l"t"""i', tne ieveloper, the city and the consultant chosen by the
-ity to prepare the EIR. second, the developer may pay pursuant
to two c-ontracts, one between the developer and city, and a second
between the city and the consultant. In either case, the
a"""f"p"t deposits the estimated cost of the ElR preparation in
advanc-e with the city. The city uses the noney to pay the
consultant, or in soire cases, the developer reirnburses the city
after the city pays the consultant pursuant to the developer's
contract .

ANALYSI S

1. Source of Incone

section 87100 sets forth the 
"orri 

I i.t-of- interest provision
of the Act:

No public official at any level of state or
locaI government shall make, participate in making
or in any way attenpt to use his official position
to influence a governnental decision in shich he
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knows or has reason to know he has a financial
interest.
A "public officia}" is defined in Section 82048 to include

every nember, officer, employee or consultant of a state or locaL
goveinment agency. "Financiil interest" is defined in Section
Szroa and iniludes trsources of incomerr to a public official of
nore than $250 in the 12 months prior to a decision.

An official has a financial interest in a decision
within the neaning of Section 87100 if it is
reasonably foreseeable that the decision will have
a material financial effect, . . . on3

(c) Any source of
and other than loans .

fifty dollars ($250) or
received by or Pronised
rrithin 12 months Prior
decision is made.

***

incone, other than gifts
. ., aggregating tlro hundred
nore in value Provided to,
to the public official

to the tine when the

**t

Section 87103 (c) .

UnderJ.ying these provisions is one of the most fundamentaL
purposes of- th; Act: i'PubIic officials, whether elected or
'ippbint"a, should perfor:n their duties in an impartial manner,
iile from bias cauled by thej'r own financial interests or the
iinanciat interests of iersons who have supported theru' tr (section
81001(b) . )

The question here is whether the developer uho pays roonies to
a public igency so that the city Day-hire consultants to process
thl aeverofer'; EIR is a 'rsource of incorne[ to the consultants'
The answer will depend on the particular facts at hand' The
q,r""i:."" is especi-alIy important in.the context of EIRS, since
rjnder California enviionnental Quatity Act (Public Resources Code
Sections 21ooo, et seq.) an EIR j's an rrenvironmental 'alarm bell'
,ho.- potpose is to atert the public and its responsib)'e - 

officials
to enviroirrnental changes beforl they have reached ecological
points of no return.rr Laurel Heiqhts IllDrovements Assn. v'
Reqents (1988) 47 Cal. 3d 376, 392.

An obvious conflict of interest arises if the consul"tant
preparing the EfR is beholden, or has a financial tie, to the
levlropei. clearly hrhere the consultant is a paid e:uployee- of the
deveJ.oper, the deveJ.oper would be a rrsource of incornerr to the
consultant. (RusseII Advice Letter, No. A-e8-484. )
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On the other hand, pa)rments to consultants in the form of
salary and reimbursement for expenses or per diem received from a
state, Iocal, or federal governnent agency are exempted from the
definition of I'incone.'r (section 8203o(b) (2).)

while t'inconetr is defined in the Act, rrsourcerr is not.
whether a person or entity is a rrsource of incomert to a public
official dLpends largely upon the facts of the particul'ar case'
Consistent witn tfre purposes of the Act, the Conrnission has not
hesitated to pierce ttrrougtr internediaries or other entities to
find the true source of income or gifts in order to prevent the
irnpartiality and bias condemned by the Act. Thus we have
coircluded that customers of a conpany who can control the amount
of commission a conpany salesperson can receive from the company
are rrsources of incomen to the salesperson. (Anaforian Advice
Letter, No. I-90-31-2; Larsen Advice Letter, No. I-89-555') we

have aiso said that a corporation,s president or najor shareholder
who ef fectivel-y controls the corporate employee may be considered
a source of income to the employee for conflicts purposes'
(Hentschke Advice Letter, No. A-80-03-069. ) In the context of
,iiiii "" nave said that donors of gifts who utilize interrnediary
6rqanizations for channeling donations to officials are the donors
to-the officials and nust be disclosed. (Katz Advice Letter,
No. I-90-259i Harper Advice Letter, No. A-87-088' )

Younakereferencetoapastcornmissionenforcementaction
aqainst the Forson city council. (FPPC No- 78-242'13 rn the
;;i;;; action, the devlroper paid noney.into a special city
i""o,-t which lras earrnarkLa for the hiring and compensation of
piin"ing consultants. The consultants were hired solely for the
i.""i"p6.'. project, devoted their time only to reviewing the
J"""r"i"i't lppii".tiots, and were paid only with money provided
uV tt "' develo-plr. Nornaily, r.rhere .l city pays cornpensation to a

lirUf i" officiif, the compensation is 19! "" econornic interest that
rnust be disclosed or will cause a conflict of interest' However,
under the facts in the Folsom case, the city, rather than the
source of compensation for the public official, rlas rnerely a
conduit for the developer. The arrangenent threatened the
impartiality of the consultants and, at a rninimun, created the
unleemIy apPearance of a conflict of interest. The consultants

3 Th" November 7, Lggo tetter you refer to is a closure letter
issued by the Cornruission's Enforcenent oivision; it is not an
,topinion- letter,'i and should not be relied upon for guidance. The
closure letter in the action does not constitute a published
opinion by the Corunission, formal written advice, or infornal
alsistance. A closure letter by the Enforcenent Division neither
provides immunity nor j.s it a statement of the policy of the
cornrnission. (Section 83114, Regulation 18329.)
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were being paid by the developer to make governmental decisions
affecting the developer's project. The develoPer thus rras the
true rrsource of incometr to the consultants.

In the Savase Advice Letter, No. I-90-662a, we considered a
system $/hereby a developer's funds were conveyed to a city to pay
c3sts associaled with evaluating the developer's Proposed project'
In that letter, while recognizing that cities currently need
additional revenue fron persons proposing develoPments to cover
the costs of processing aPplications, approvals and other
discretionary actions of I city, we expressed concern that if the
developer co-ntrotled the ernpJ.oyruent relationship between the city
and thl consultant the city nay be acting as a mere conduit for
the developer.

The advice contained in the Savaqe letter was superseded in
the Alperin Advice Letter, No. r-91-324, which considered the
iJ.nElEf issue in connection with a city ordinance. The criteria
contained in the Aloerin Letter was subsequently incorporated into
proposed negutation razo4.5 (copy enclosed), which is noticed for
iaoption at the Cornmission's october 2, L99]. neeting' The.
li"io=ea regulation creates standards and procedures for cities to
?otiow so that a fee-paying project applicant' such as a

developer, wj.11 not bL ionsidered a rrsource of income, to
.rpf"Vl.= and consultants of the city who work on the applicant's
proiect and who are paid frorn these iees. As long as.the practice
li €n" city is in coirpl j.ance with criteria set forth in the
Alperin lelter, and when adoPted, with the regulation,-Ef,ffiation paid to the coniultant fron developer fees paid to
the^ city will not be considered a rrsource of income" to the
consultant.

The regulation creates buffers betrreen the developer shose
fees pay foi the enplo)rment of additional agency staff and the

"rpfovea individual,! wirose work consists of approving or rejecting
iiiE a!""r"per,s project. The purpose of the buffers is to ensure
that it is the agen-y, and not the developer or person who pays
fees to the agency, Lhat has control over the project' The
ig"r,.y, thereiorel must be the entity that has control over the
ii"" iri incorne to the public official and over the decisionmaking
of tfr" public official. The regulation provides that the
aeveloplr will not be considered a "source of incometr to enployees
or conjultants retained by the agency, even if the developer pays
it"-i""= for ernploying this aaaiiionil agency staff, if certain
cri,teria are satisfied:

1. The agency nust control the hiring, supervision and
conpensation oi tnl enployees and consultants it hires and assigns
to iork on the develoPer's project on behalf of the agency' Any
compensation the ernpJ.oyees -nd- consultants receive nust in no way
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be controlled by the developer, To avoid the appearance that the
developer is paying the enployees and consultants who are
reviewing the developer's project, the public off icial's who
process the developer's application should be paid only from
igency accounts. Furthermore, rrith respect to the work for which
the ernployees and consultants were hired, the agency nust be the
only sour-e of compensation. The funds ruust be disbursed from an
agency account under the exclusive control of the agency or of the
city entity with budgetary control over the aqency.

2. The terns and conditions of the relationship between the
agency and the consultant it hires to work on the developer's
pi"j"lt must be the subject of a written agreernent.{ Aly-
tomf,ensation paid to the consultant by the agency cannot be tied
to the ultimate outcone of the developer's project.

3. The terns and conditions of the relationship between the
agency and the developer rnust be the subject of a written
aireement and available for public scrutiny. Any paynents made by
tie developer to the city cannot be tied to the ultimate outcome
of the project or be conlingent upon the hiring of any specific
individual.

2. Public off ic ia ls

Government code Section 82048 provides, in pertinent part,
that every nenber, officer, ernployee or consuLtant of a state or
locaI govarnment agency is a public official. while all enployees
of an igency are d;enea to be "public officials" under the Act,
this is not necessarily true for consultants. consultants are
considered to be ttPublic officials" subject to the conflict-of-
i;I;;;=a provisioni of the Act onLy ir they Deet the definition
set forth in subdivision (a) (2) of Regulation 18700'
c."=.q""rtiy, the determiiaiion ot vrretrrer a Project aPPlicant is
a "soirce o? incomet' to a consultant is only relevant for those
consultants who oualifv as Dublic officials under the Act'

Regulation 18700 (copy enclosed) defines rrconsultantrr as
f ollolrrs:

riconsultanttr shall include any natural person
srho provides under contract, inforrnation, advice,
recomrnendation or counsel to a state or local
governnent agency, provided, ho$/ever, that
'iconsultantt' sha11 not include a person who:

(A) Conducts researctl and arrives at
concl,usions with respect to his or her rendi-

4 Th. regulation includes
the Commission, would rnake
scrutiny.

optional language which, i.f adopted by
the agreement available for public



Our File No. ■-9■ ―■■■
Page 7

tion of infornation, advice, recommendation,
or counsel independent of control and
direction of the agency or any agency
official, other than nornal contract
monitoring r' and

(B) Possesses no authority with respect
to any agency decision beyond the rendition of
information, advice, recornnendation or
counsel.

Regulation ■8700(a)(2).

The CoIIlmission has interpreted the definition of "cOnsultant"
broadly.  Under Regulation ■87001こ

ょ1こと
(1ム
とnttie『:mliS:き ::n::: actfound that cOntractors are consul

like ‖employees:l and provide general adViCe on an ongOing basis
with duties like those normally performed by agency staff。   (In re

景量号詈:ili::ilridi::[:2::::ii:ム
::ii:i)。::::ii:::[::rt五:号:i:;′  llo Su

are subject to the city's control and direction, or who possess
authorily with respect to any city decisions are consultants

Under Regulation 18700(a) (2) (B), a person is a.consultant if
he not only oifers his professional opinion on specific questions
o. on t"qr.sts for infoimation regardlng specific factual issues,
but also engages in actual governEental decis ion-naking ' (In re
Malonev (1977) 3 FPPC ops.; In re Leach, EUpEe. )

on the other hand, where the person performs services on a

specific matter without review or direction by the agency, the
plr.on is nore akin to a vendor who contracts to deliver a
ii.,i"tr"d product, and thus is not a consultant under the Act' (rn
re Malonev, suprai Crouch Advice Letter, No. A-83-069' ) Under
ff,6se-cirEurnstances, tlre person uses his or her expertise to
render professional servites according to the specifications of a

.o"i.i"l, and his or her judgment is not subject to review or
direction. Thus, persons whA are independent of agency control
and direction and possess no authority with respect to any agency
decisions beyond the rendition of information, advice,
recommend.ation or counsel are not consultants under the Act'

5 A ,'"orr=rrltant" as defined in Regulation 18700(a) (2) nust be a
natural person and cannot be a corporation. consequently, firrns
that provide services to the city will not be consultants,
although the firn enployees who actually perfonn the work nay be'
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The question here is whether the person who prepares the EIR,
regardless of his or her ernployer, is a pubtic official under the
ac€. The standard applied by the Commission to determine which
persons who prepare EIRS qualify as consultants under the Act, and
wnicn ao not, must be addressed on a case by case basis- In this
regard, please note that the standard applied by the Commission as
set fortn in Regulation 18700(a) (2) is separate and distinct from
the standard applied by the courts in deter:nining whether an
agency sufficiently exercised independent review, analysis, and
judgmant when using EIR naterials subnitted by an applicant's
6oniultant for purposes of conpliance with state environmental
laws. (Friends of La vina v. Los Anqeles countv, 91 Daily Journal
D.A.R. 9519. )

If, after reviewing this Ietter in light of an EIR
consultant's duties, you determine he or she is a public of f icial-
under the Act, you rnult then determine $/hether the official has a

conflict of intirest $/hen he or she prepares, or works on, the
EIR. (Lewis Advice Letter, No. I-90-485.)

The Act Provides a four-part test to deternine whether a
public officill has a confLict of interest in a particular
lovernmental decision. First, is the official making,
fiarticipating in making, or using his official position to
influenle a governmentif aecision: (Section 87100') Second, is
it reasonably foreseeable that the decision erill' affect the
official's eiononic interests? (section 87103.) Third, is the
effect of the decision on the official's econonic interests
material? (Id.) Fourth, is the effect of the decision on the
official's econonic interests distinguishable from its effect on
the public generallY? (IE. )

A. Makino or Participatinq fn A Governnental Decision

Regulation 18700 defines trrnaking a governnental decision'rl
,'Making a governmental decisionrr includes obligating or conmitting
an ageicy fo any course of action or entering into any contractual
ug..5n""t on be[ralf of an agency. (Regulation ]-6700(b) (3), (4) ')

A public official or designated eDPloyee
ttparticipates in the making of a governmental
decision" when he or she:

Advises or tnakes recommendations to the
decision-naker, either directly or without
significant intervening substantive review,
by:

(A) conducting research or naking
any investigation which requires the
exercise of judgrent on the part of the



our File No. I-9■ ―■■■
Page 9

official or designated employee and the
purpose of srhich is to influence the
decision; or

(B) Preparing or presenting any
report, analysis or opinion, orally or in
writing, which requires the exercise of
jud$rent on the part of the official or
designated employee and the purpose of
which is to influence the decision-

Regulation 18700 (c) (2).

The standard for determining whether the advice is given
ttwithout significant intervening substantive reviewtr is a narrow
one. (See iaplan Advice Letter, A-82-108.) If the decision maker
relies'on trre data or analysis prepared by the consultant without
checking it independently or if the consultant in some other way
actuall! influenles the final decision, the consultant is
particilating in rnaking a governmental decision. (KaDIan Advice
Letter, supra. )

B. Foreseeable Effect on Economic Interest

The second issue is vrhether the decision wiIl foreseeabLy
affect an econornic interest of the official. The paraneters of a

!"ffi" official's econonic interests are set forth in Section
ilz:.0s. For the purposes of the Eatter at hand,

An official has a financial interest in a
decision within the neanj.ng of Section 87100 if it
is reasonably foreseeable that the decision uiIl
have a roaterial financial effect . on:

(a) Any business entity in which the
public official has a direct or indirect
investment worth one thousand dollars (S1,000)
or nore .

(b) Any real property in which the
public official has a direct or indirect
interest worth one thousand dollars ($1,000)
or more.

(c) Any source of income, other than
gifts and other than loans by a comrnercial
lending institution in the regular course of
business on terms available to the public
without regard to official status, aggregating
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tuo hundred fifty dollars (S250) or nore in
value provided to, received by or pronised to
the public official within 12 nonths prior to
the tine when the decision is urade.

(d) Any business entity in which the
pub).ic official is a director, officer,
partner, trustee, ernployee, or holds any
position of Eanagenent.

(e) Any donor of, or any interuediary or
agent for a donor of, a gift or gifts
aggregating tuo hundred fifty dollars (5250)
or Dore in value provided to, received by, or
pronised to the public official within 12
nonths prior to the tine vhen the decision is
made .

ttt

Section 87103.

The relevant inquiry then becones whether decisions by the
consultant will, have a reasonably foreseeable financial effect on
any of the econonic interests of the public official. The effect
of a decision is reasonabLy foreseeable if there is a substantial
likelihood that it uill occur. To be foreseeable, the effect of a
decision nust be nore than a Dere possibilityi hosever certainty
is not required. (Dornev Cares v. Dosnev connunitv Developnent
com. (1987) 196 cal. App. 3d 983, 989-991; witt v. UgEr, (L977)
70 cal. App. 3d 817.)

C. l,laterial ltv
The next issue is whether the financial effect is naterial.

To deternine if a decision's effect is naterial, e/e Dust first
deternine whether the official's economic interest is directly or
indirectly involved in the decision. (Regulation 18702.)

Do  Public Cene=ally

Even if the reasonably foreseeable financia■  effect of a
decision is material′  disqualification is required only if the
effect is distinguishable fron its effect on the public generally.
(SeCtion 87■ 03.)
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If you have any further questions regarding this matter′
please feel free tO COntact me at (9■ 6)322-590■ .

sihcerely′

Scott Hallabrin
Acting ceneral Counsel

β滋毎″ Z先″
By3 Deanne Stone

counsel, Legal Division

SH:DS:aa

EnC10Sure


