
California
Fair Political

Practices Cornmission

May 3, ■99■

Honorable Henry 」. Mello
State Senator′  ■7th Senate District
state Capitol, Room 5108
sacranento′  California  95814

Re: Your Request for AdV■ Ce
Our File No. A-9■ -150

Dear Senator MeI Io:

This is in response to your ]etter requesting advice as a

California senator with respect to the Henry J. MelIo Foundation
under the provisions of the Political Reform Act (the "Act").1
The time ava j.]abte to respond to your request was extended
pursuant to a telePhone conversation with your office on March 27,
iggr, so that we could provide a more comprehensive analysis of
the various issues raised in your ]etter-

Please note that nothing in this letter shoutd be construed
to evaluate any conduct that has already taken place. In
addition, this letter is based on the facts presented to us' In
rendering advice, the comnission does not act as the finder of
fact. (in re oqelsbv (1975) I FPPC ops. 71, coPy enclosed' )

OUESTI ON

Does your involvenent with the Henry J. Mello Foundation, a

nonprofit organization, result in disclosure responsibiliti'es
under the Act?

1 cor"rrr*"nt code sectj.ons 81ooo-91015. AII statutory references
are to the covernment code unless othervise indicated' Commission
regulations appear at 2 california code of Regulations. sectj'on
18500, et seq. A11 references to regulations are to Title 2'
Division 6 of tne california code of Regulations'
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CONCLUSION

Your involvement lrith the Henry J. Hello Foundation wilL be
reportab.l-e under the Act if any of the following occur:

a. You receive "incoEe" or figiftsf fron the foundation,
including gifts of traveL. Such incone and gifts nust be reported
on your Statenent of Econonic Interests.

b. You nake use of the donations to the foundation for your
personal purposes. Such gifts will be treated as gifts to you and
must be reported on your Statenent of Economic Interests.

c. The foundation is your controlled conmittee. The
foundation is your controLled committee if all of the following
occur:

1. You, your agent, or any committee you control,
exerci.ses significant influence over the actions and
decisions of the foundation or acts jointly with the
foundation in making exDenditures,' and,

2. The foundation receives contributions of S1,000 or
more in a calendar Year,' and,

3. The foundatj.on receives or expends funds for the
purpose of influencing or attenpting to influence the action
of the voters for or against the nomination or election of a

candidate or the qualification or passage of any measure, 3:
the organization nakes contributions to candidates or their
controlled committees.

where the foundation is your contro.l,Ied committee, not only
are the foundation's expenditures and contributions received
reportabLe, but the exiltence of the conmittee may be a violation
of the campaign provisions of the Act because a candidate nay have
only one controlled conroittee for each carnpaign.

FACTS

You have established a nonprofit foundation named the "Henry
J. MeIIo Foundation'r (the "foundation'r). The foundation is a

certified nonprof i.t corporation forrned consistent vith the
requirements of Section 5o1(c)(3) of the Internal Revenue Service'
The foundation is currently valued at S100,000-

You stated that you have transferred carnpaign funds to the
foundation. However, you also stated that neither you nor members
of your inmediate famiiy benefit financially fron the foundation's
funds.
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ANALYSI S

A candidate's involvement with a nonprofit entity can becorne
disclosable under nany circuustances. Your letter only asked
!.rhether your interest in the foundation was a di.sclosable
investment. Holrever, rre have expanded this response so that other
issues r^rhich may concern you are also discussed.

I. statement of Econonic Interest

The Political Refortr Act rras enacted by the people of the
State of California by initiative in 1974. The purpose for the
disclosure and d isgua l if ication provisions of the Act was to
ensure that publi.c officials, r.rhether elected or appointed, would
perforn their duties in an impartia). manner, free from bias caused
by their own financial interests or the financial interests of
persons who have supported therD. (Section 81001(b).)

Thus, under the Ac!, every pub).ic of f icial. must disclose alI
his or her economic interests that could foreseeably be affected
by the exercise of the of f j.ciaI's duties. (Sections 8L002(c) ,
8r2oo-87313.) As a publ.ic officia]2 you are required to discl.ose
certain statutorily specified investments, real property
interests, sources of income and sources of gifts.

A. I nvestrnents

Sect j.on 82014 provides in a pertinent part:

"Investment" Eeans any financia] interest in
or security issued by a business enti.tv, including
but not Limited to common stock. preferred stock,
rights, warrants, options, debt instruments and any
partnership or other ownership interest owned
directly, indirectly or beneficially by the publj.c
officiaL, or other filer, or his or her j.mrnediate
f arnily, if the business entity or any parent,
subsidiary or othersise related business entity has
an interest in reaL property in the jurisdiction,
or does business or plans to do business in the
jurisdiction. or has done business wj.thin the
jurisdiction at any tine during the two years pri.or
to the tirne any statement or other action is
required under this tit1e.

2 'Pr..,bIi. of f icial" is def ined in Secti-on 82048.
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Section 82o05 defines rrbusiness entity[ as fol]-ows:

"Business entity" Eeans any organization or
enterprise operated for profit, including but not
lj.mited to a proprietorship, partnership, f irrn,
business trust, joint venture, syndicate,
corporatj.on or association.

(Emphasis added . )

this definition excludes organizations that are not operated
for profit. (See, Strauss Advice Letter, No. A-90-251, copy
enclosed. ) Thus, your involvement r.rith the foundation as it is
presently constituted cannot be an "investmentrr as def i-ned in the

B. Cifts and lncome

PubIic officials must disclose the source of any gift over
S5O and the source of income of 5250 or rnore. However, where
persons donate noney to the foundation at your behest, the
donatsions wiII not be gifts to you provi.ded they are given to the
foundation for its use. (rn re Neiedlv (191 6) 2 FPPC ops. 45;
Bremberq Advice Letter, No. A-89-445. copies enclosed- ) This
interpretation would be different if the foundation e'ras acting as
an agent for you or a mere i.niermediary for personal I j.f ts to you
or your family. (In re Neiedlv, suDra, at 47.)

Horeover, if in the future you receive "income'r o. "gifts"
from the foundatj.on, as defined in the Act, you will have
reporting obligations Lrith respect to the income and gifts.
pllase note that a gift of traveL from a nonprofit entity may
sti1l be a disclosable gift under the Act' (Section 82028; ouan
Advice Letter, No. A-89-182; RiddLe Advice Letter, No. A-89-200,
copies enclosed. )

Finally, the personal use provisions of the Act restrict the
foundation irom pro,riding gifts or income to you or your fanily'
Under the Act, your campaign funds may not be transferred to any
nonprofit entity vhere i substantial part of the proceeds will
havl a naterial- financial' effect on you or your imrnediate f ami)-y'
(section 89515; statham Advice Lettei, No. i-89-690; weiss Advice
Letter, No. A-91-158, copies enclosed. ) Staff is currently
advisi,ng that a payment of SzSO or more is an appropriate standard
for whai constitutes a material financial effect. (weiss Advice
Letter, supra; Spain Advice Letter, I-9o-410, copy enclosed' )

Thus, a Fi6E"t "f S25o or nore to you or your family constitutes
a maierial.- f i-nancial effect within the neaning of Section 89515'



Our File No. A-9■ -150
Page 5

II. campaiqn Contributions

A. controLled conmittees

The Act aLso requires the disclosure of campaign activit.ies
of candidates includj.ng expenditures Eade and contributions
received. (Sections 84100, et seq.) Generally, a payment
received by a candidate is a contribution unless it is clear from
surrounding circunstances that it was received for personal
purposes unrelated to his or her candidacy or status as an
officeholder. (Regulation 18215, copy enclosed. ) Thus, Payments
to any organization controlled by a candidate could be consj.dered
contributions.

When sufficient contributions are received, the organization
would qualify as a committee. (Thonpson Advice Letter, No. A-88-
487, copy enclosed. ) A "coEuoitteeI is defined as follows:

"connittee" means any person or combination of
persons lrho directly or indirectly does any of the
following:

(a) Receives contributions total j.nq one
thousand dolLars (S1,000) or more in a
calendar Year.

(b) Makes independent expenditures
total,ing one thousand dollars (51,000) or more
in a calendar Year; or

(c) Makes contributions totaling ten
thousand dollars (S10,000) or more in a
calendar Year to or at the behest of
candidates or connittees '

A person or corobination of persons that
becomes a comrnittee sha1l retain its status as a

committee until such tine as that status is
terrninated pursuant to Section 5 84214.

section 82013.

If the foundation does gualify as a committee it may be a

"contiollea committee" Pursurnt to section 82016' section 82016
defines "controlled conmitteerr as foLlows:

"Controlled connitteerr Eeans a cornmittee which
is controlled directly or indj-rectly by a candidate
or state measure proPonent or which acts jointly
with a candidate, controlled coDmittee or state
measure Proponent in connection with the makinq of
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expenditures. A candidate or state measure
proponent controls a collEj-ttee if he, his agent or
any other coumittee he controls has a significant
influence on the actions or decisions of the
cornmittee .

Thus, Section 82016 describes tvo ways in which the
foundation Day become your controlled comnittee, First, you might
exert siqnificant influence on the acti,ons or dec.isions of the
foundation. For exarnple, where candidates are voting nenbers of a
comnittee's Ieadership, ve have said they are Presumed to be
controlting candidates since they exercise significant influence
on the actions or decisions of the foundation. (Ferquson Advice
Letter, No. A-85-044, copy enclosed. )

Second, you nlay act in concert vith the foundation in naking
canpaign expenditures. By coordinatinq the expendituret,. y9'

"o..,id, 
- in eifect, bolster your campaign for office through the

foundation. Under such circunstances, the foundation woul'd also
be your controlled comnittee. (section 82o25 and Regulation
18225, define "exPendj.ture, " copy enclosed. )

Please note that Section 85201, added by Proposition 73,
provides that all contributions or loans made to a candidaEe, or
io the candidate's controlled comruittee shall be deposited in a

singie campaign bank account. The conmj'ssion has interPreted this
to mean that a Candidate for electiVe office mav have onlv One

campaiqn.  (Regulation ■8521′  R■ ddle AdVice Letter, No. A-88-409,
coPies enclosed.)3

B. NonProfit oroan i zati ons

ReguLation 18217 (copy enclosed) provides an alternaEe
def i.nition of lcontrolied- Lonnittee" applicable to organizations
which are characterized as exenpt organizations under section 5o1

of the Internal Revenue Code, provided they are not formed or
exi.stin! primarily for politicil purpo=e=. (Regulation 18217(f) ')
Regulation 18 217 Provides :

(a) A nonprofit organization, as defined in
subdivision (f), shalI be considered a controlled
committee, j.f both of the following apply:

(1) A candidate. his or her agent, or
any cornmittee he or she controls, exercises

' The commission has
candidate contro l l ed
issue in this letter.
enclosed. )

created a narrow exception with respect to
bal]ot measure committees which is not an

(oIson Advice Letter, No. A-89-363, copy
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any committee he or she control,s, exercj.ses
significant influence over the actions and
decisions of the organization, or acts jointly
with the organization in connection with the
naking of expenditures.

(2) The organization gualifies as a com-
Dittee under Government code Section 82013 (a) ,
and the oroanization is operated for political
pllEp.e-gg_g. For purposes of this regulation, an
organization is I'operated for political
purposes" if either of the following apPlies:

(A) The organization receives or
expends funds for the purpose of
influencing or attehpting to influence
the action of the voters for or against
the notrination or eLection of a candidate
or the qualification or passage of any
measure.

(B) The organization makes
contributions to candidates or their
controlled comnittees.

The purpose of subdivision (a) (2) of Regulatj'on 18217 is to
avoid classifying a nonpolitical nonprofit organization as a
controlled cortniitee nerelv because donations are received at the
behest of candidates.

Regul.ation 18217 also provides that a candidate or nultiple
candidaies may set uP an organization as a nonprofit corporation
Hithout the corporation becorning an additional controlled
committee of the candidate if certain criteria are met.

(b) For purPoses of subdivision (a) (1), a
nonprofit organization shich is tax-exeraPt under
section 501 of the Internal Revenue Code, and which
is not an organization described in Section 527 of
the Internal Revenue Code, is presuned not to be
significantly influenced by a candidate, his or her
agent, or any coEmittee he or she controls, if tshe
organization conplies sith all of the factors set
forth be Io1.,:

(1) The candidate is not substantially
invol-ved in the day-to-day operati.ons of the
organization, and the organization is
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controlled by a board of directors with 3 or
more nembers, tvo-thirds of whon are not:

(A) Candidates,'

(B) Agents, caDpaign staff,
employees, or Persons otheruise under the
control of a candidate; or

(C) Brothers, sisters, Parents,
children, spouses, brothers - in- 1aw,
sisters-in-1aw, sons-in-1ar, daughters-
in-law, urothers-in-]aw or fathers-in-law
of a board rnenber who is a candidate.

(2) The nane of the organization does
not include the name of the candidate. For
purposes of this suMivision (b) (2) the terD
i'nane of the candidatetr means the candidate's
first and last name or some other unambiguous
reference to the cand idate .

(c) For purPoses of subdivision (a) (2t , a
nonprofit organization which is tax-exernpt under.
section 501 of the Internal Revenue code, and which
is not an organization described in Section 527 of
the Internal Revenue code, is presuned not to be
operated for political purposes if the organizatj'on
ctmplies vith aII of the factors set forth below:

(1) The organization does not make
contributions to candidates.

(2) The name of the organization does
not include the narne of the candidate. For
DurDoses of this subdivision (c) (2) the tern
i'r,ame of the candidate'r means the candidate's
first and last nane or solDe other unarnbiguous
reference to the candidate.

(3) The organization does not spend
funds in excess of the aDount peroitted under
section 501(h) of the Internal Revenue code to
influence or attenPt to influence leqislative
acti.on.

(4) The orqanization does not spend
funds to influence or attenPt to influence the
qualification or Passage of any rneasure in an
jnount sufficient to qua.lify the organization
as a cornmittee under Section 82013 of the
Governnent code -



(5) This subdivision (c) sha1l not be
construed to prevent the organization from
forming a separate and i.ndependent political
committee which is not controlled by any
person described in subdivision (b) (1) (A)-(c).

Thus, candidates Day establish and control a nonprof j't
organization uithout it beconing an additional campaign conmittee
un6er the Act, provided it is forned consistent with Regulation
L8217. (See, Stathap Advice Letter, No. I-90-245, copy enclosed. )

Further, as stated above, candidates nay donate canPaign funds to
the conirolled nonprofit organization provided: (1) the nonProfit
organization is a bona fide charitable, educational, civic,
r.iigiorr" or sinilar tax-exempt organization; (2) the expenditure
is riasonably related to a political, Iegislative or governmental
purpose; and, (3) the expenditure wiII not have a naterial
iininciat effect on the candidate, his or her irnmediate fanily, or
the candidate's carupaign treasurer. (Section 89515.)

If you have any further questions regarding this matter,
please feel free to contact tne at (916) 3??-5901.
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Enclosures

S incerely,

Scott Ha I Labr in
Acting General counsel

.,7,/1".- lrolLn.,-
By: John l.r. wal Iace

CounseI, Lega I :i■ si。 (″
て ヽ ′


