
California
Fair P01itical

Practices Commission

Lee E, welch
1520 Honor oak Lane
Yuba city, california 95993

March 6, 199 2

Re: Your Request for Informal Assistance
our FiIe No. I-91-465

Dear Mr. I.,e lch :

This letter is in response to your request for advice
regarding your respons ibi l it ies under the con f I ict-of- interest
pr5visiois- of the bolitical Reform Act (the rrtrqgrr1.1 Your letter
does not seek advice regardi.ng a specific pending governmental
decision. Accordingly, vre treat your letter as a request for
informal assistance pursuant to the provisions of Regulation
L8329.2

Please note that the Cornrnission's jurisdiction is Iimited to
the provisions of the Act. other provisions of the I'a!' such as
Goveinment code Section 109o may be applicable to your facts'
Please check with your city att6rney iegarding thele provisions' 3

1 cor..r,..nt Code Sections 81OOO-91015. ALl statutory references
aretotheGovernnentcodeunlessotherwiseindicated.Cornmission
regulatj,ons appear at 2 california code of Regul'ations. Section
ie6oo, et seo-. AII references to regulations are to Title 2'
oivision oE the california Code of Regulations'
2 Informal assistance does not provide the requestor.with the
imrnunity provided by an opl'nion or forrnal !'ritten advice'
(Section 83114; Regulation 18329 (c) ' )

3 Nothir,g rn this letter should be construed to evaluate any

conduct that has "r;;;;t 
taken place' rn addition' this letter is

based on the facts presinted to us' The comnission does not act
as the finder of raci in providing advj,ce. (In re oqel'sbv (1975)

1 FPPC OPS. 71. )
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OUESTIONS

1. Do the Provisions of the Act prevent you as a real estate
broker from servlng as a nember of the Yuba city Planning
comm is s ion?

2. Do the provisions of the Act prevent you, or one of your
real, estate agents. from representing a buyer or listing or
selling a property under thL multiple listi'ngs service cooperative
sale on a project which was the subject of a prior approval by the
Yuba city Planning Cornmission?

CONCLUS TONS

1. Under the Political Reform Act, your occupation as a real-
estate broker does not preclude you from serving on the Yuba city
Planning Conrnj.ssion.

2. we cannot evaluate prior conduct in order to determine
the applicability of the conf I ict-of- interest laws to you as a
publit- official. You are required to.disqualify yourself from
iarticipating in any planning comnission decision v''hich $/ouId
io...".illy ina rnaterially aifect you, your real estate firm, your
investrnent or real property intereits, or any source of income of
more than 5250 in the Iast 12 nonths, including: (1) any person
you represent in a transaction,' (2) any person represented.by an
igent irorking under your auspices if you receive a commission for
if,e transaction; (3) any broi(erage buiiness entity through which
you conduct business; aira (a) any person who receives a finder's
6r other referral fee for referring a party to the transaction to
you, or who nakes a referral pursuant to a contract with you'

FACTS

You own a reaL estate brokerage business in Yuba city and
have been actively managing the reil estate firm for a number of
y.ur=. You also ierve it i rnernber of the Yuba city Planning
Cornnission.

A member of the Yuba city Council has asked for your
resignation from the iula cj'ty Planning Comrnissi'on on the basis
ih.t-th".. is an inherent conf lj.ct of interest between your
o"."puii"" as a real- estate broker and your duties as planning
comrn]-ss j.oner. As planning cornrnissioner, you Y9t? 9" permit
,onfications, zoning and iezonj,ng issues, subdivision approvals,
;;5-;il;;-issues wnich necessarilv i:npact the growth of the.
;;;^;;iay. varj.ous types of subdivision approva r 

. 
proj ects 

-have
.o.. L.f6r" tne planning cornmission at the tentative map stage as
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wel.I as general plan amendments, rezoning projects, Permit
applications, Plan development aPprovals, and variance
applications.

ANALYSI S

You are seeking advice to determine whether you or one of
your agents is precluded fron either Iisting a property for sale
6r resile, or sorne portion thereof, or rePresenting a buyer- in the
nultiple iistings service in connection with that property if it,
or a bortion of the property, was the subject of a prior
gover;nental decision before you as a member of the planning
6ornnission. we can only rnake a prospective evaluation of facts'
Therefore, lre do not provide any advice with respect to conduct
that has already occurred.

The Act does not prohibit you from serving as a planning
comnj.ssioner due to your profession as a real estate broker. The
Act does require thal public officials may not participate- in any
governmentaf decision in which the officiaL has a financial
interest. (Section 87100.) As a member of the Yuba city Planning
Connission you are a public official. (Section 82048.)

An official has a financial interest in a decision within the
neaning of section 87100 if it is reasonably foreseeable . 

that the
decisi6n wiII have a material financial effect, distinguishable
from its effect on the public generally, on the official, or on a

r..-r.i-"r ihe orficial's immediate famii-y,l or on:

(a) Any business entity in wtrich the public
officiai has a direct or indirect investrnent worth
one thousand dollars (S1,000) or nore'

(b) Any real property in which the public-
officiai has- a dirett or indirect interest r''orth
one thousand dollars (S1,000) or nore'

(c) Any source of incone, other than gifts
and other than loans by a comnercial lendj'ng
institution in the regular course of business on
terms available to the public wj'thout regard to
official status, aggregating two hundred fifty
dollars (5250) or more in value provided to'
received by or promised to the public official
,i,tnit f2 month! prior to the time when the
decision is made.

4  An OffiCial′ s ':immediate family" are his or her
dependent children.  (SeCtiOn 82029。 )

spouse and
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(d) Any business entity in which the public
official is a director, officer, partner, trustee,
employee, or holds any position of nanagenent.

(e) Any donor of, or any intermediary or-
agent'for a donor of, a gift or gifts aggregating
tio hundred fifty dollars (5250) or more in value
provided to, received by, or promised to the public
trriciat within 12 nonths prior to the tine when
the decision is rnade.

For purPoses of this section, indirect
investment or interest means any investnent or
interest owned by the spouse or dependent child of
a public official, by an agent on behalf of a
puttic official, or by a business entity or trust
in which the official, the official''s agents,
spouse, and dependent children own directly,
indirectly, or- beneficialLy a 1o-percent interest
or greater.

section 87103.

You state in your letter that you own a reaL estate firm'
For purposes of this letter, we will assume that you have an
irrr.Sttlttt of $1,ooo or nore in the business entity, your real
estiie einu. (Section 87103(a).) you also hold a position.of
,i"it".."i in dne business erititi. (section 87103(d); section
82005.) Pursuant to section 8?103, a public official nay not
piiii"l,p.t" in a decision if it is realonably foreseeable that the
iecision will have a material financial effect, distinguishable
fromtheeffectonthepublicgenerally,onthebusinessentity
which he or she rnanages or hol6s an investment interest of S1,000
or nore.

rn addition, personss that have made payrnents to you or your
business are sources of income under Section 87103(c). Comnission
j.ncone may also create a disqualifying economic interest'
iCornnission income" *eans gr6ss payments received as a result of
services rendered as a bro[er, aqent, or other sales person for a

specific sale or simiiar transac€ion' lnegufation reToq'3 (b) ') 5

5 "Person" means an individual, proprietorship, firm,
Dartnership, 'ioint venture, syndicate, business trust' company'
:;il;;;;;;;, i==o":.ation, .o.iittee, and anv other organization or
qr-Lp or persons acting in concert. (section 82047 ')
5 In calculating the anount of cornnission incone from a sale' any
p".li""-of the c5mmission that must be paid to the real estate
!q."i "n" handled the safe should be deducted from the broker's

"fra.e. 
(In re Carev (1976) 3 FPPC Ops' 99')
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comnission income to an agent working for youg (In re carev
supra); (3) any client of the real estate firm through which you
conduct busj.ness $rho has been a source of income to you of S250 or
more in the 12 months preceding a governmental decision; (4) any
person who has received a fee for referring a partx to a
transaction to you; and (5) your real estate firn.g

Foreseeabilitv

The effect of a decision is reasonably foreseeable if there
is a substantial likelihood that it will occur. To be
foreseeable, the effect of a decision rnust be rnore than a mere
possibiJ.ity,' however, certainty is not required. (Dovrnev cares v.
bowney Cornmunitv Development Comm. (1987) 196 ca1.App.3d 983, 9a9-
991; Witt v. Morrov, (1977) 7O CaI.App.3d 817; In re Thorner (1975)
l FPPC ops. 198.) The Act seeks to prevent nore than actual
conflict! of interest; it seeks to prevent even the appearance of
a possible conflict of interest. (witt v. Morrolr, suDra at 823.)

Please note that for purposes of the Act, lre look at the
forseeability and materia).ity of the decision at the tine it is
rnade. For exanple, the Conrnission has advised that real estate
businesses located within or near redevelopment areas are in a
unique position to benefit fron redeve lopment . decis ions since
theie businesses, and the professionals affiliated with thern, earn
their incorne fron commissions based on a percentage of the val'ue
of property sold. (oqelsbv opinion, S-llprg and Mcl.aughlin Advice
r,etterl No. t-gt-rar.) tnus, at the time of the decision, it is
foreseeable that the decision will have a naterial financial
effect on the business.

luoong other factors to be considered in making this
evaluatioi is whether the planning conmission decisions wiII
result in increased commislions to your firm as the decisions
increase the number of potential clients of the business' ft
would be your resPonsibility under the Act to determine, based on
[rr. - i^pr ii"tion oi the deci!ions of the ptanning conmission,
whethei there would be a foreseeable materiaL financial effect on

8 tn addition, if you act as a broker for the sale, purchase' or
Iease of real property, you may, in certain circurnstances' be the
,..ipi.rt-"t ,,p1o*iseii incore-within the meaning of subdivision
i;t-;i section- 87103. Commission income is deerned ,,pronised,l

income to a real estate broker $/hen the sale is pending (i'e'' the
sale is in escrow) . (Larsen Advice Letter, No. A-82-192; Armc.&.g
Advice Letter, No. I-90-032. )

o-v Each governnental decision must be analyzed separately to
deterrnin6 if you have a conflict of interest'
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If you as real estate broker receive commission incorne totaling
S25o of more from a transaction, you nay be disqualified from
participating in decisions affecting any of the sources of
commission income.

Regulation 18704.3(c) (2) provides that in a given transaction
the following are sources of income within the meaning of
subdivision (c) of Section 87103:

(A) The_person the broker represents in the
transaction,' I r J

(B) If the broker receives a cornmission fron
a transaction conducted by an agent workinq under
the broker's auspices, the person represented by
the agent;

(c) Any brokerage business entity through
which the broker conducts business; and

(D) Any person who receives a finder's or
other referral fee for referring a party to the
transaction to the broker, or who makes a referral
pursuant to a contract with the broker.

Regulation 18704.3 (c) (2) .

In summary, to determine rrhether you must disqualify yourself
frorn participaLing in a governmental decision, you nust consider
the f6reseeatte ana mate;ial financial effect of any pendinq and
future decision on each of the following econonic interests:
if) "ty 

person or business entity which you have represented in a

real estite transaction in the 12 loonths preceding the
governnental decision,' (2) any person lrho has been a source of

7 lf u broker reDresents only the seller, the seller, but not the
buver, is a source of corn.i==ion income to the broker' The intent
oi'tn6 regulation is to attribute commission income to the person

"i 
p.a="ni in the transaction vrho have a direct connection with

tn.-Ui"X".. (Christiansen Advice Letter, No' I-87-o49') In real
;;a.a; trans.clfEns-fi-IETch you receive $2so or rnore in.
conmission income as a result of a nultiple service listing but
,o,, aa" not the broker responsible for the sale' !'e also assume

I;; ;;; iri" "i-t[l-brokers't 
ho has entered into an asreenent v'j'th

ii" =lir.I-t.-ritt ihe propertv. consequentrv, if v9Y-actuarly
i.i i". -."^.i 

==fo., it.orne rron Lhe transaction' you wirr have

."""i""acornrnissionincomeforrepresentingtheseller'
(Regulation 18704.3 (c) ')
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your business interests. The same holds true for any of your real
property interests within the city.

Economic fnterests Directlv Involved

Regutation 18702 sets forth the guidelines for determining
whether an official's economic interest (i.e., interest in real
property, business entity, or source of income) in a decision is
i'materia1ly" affected as required by section 87103.

If the official's econonic interest is directlv involved in
the decision, Regulation 18702.1 provides the appropriate standard
for assessing rnateriality. Hovev-r, when the official's econo:nic
interests wiIl be affected indirectlv by a decision, the
appropriate standards for deterrnining materialj.ty are those of
negutations La'l02.2 through 18702.5. Pollowing j.s an 

- 
explanation

of specific regulations which can provide you aPpropr iate 
- 9u idance

to deterrnine whether the effect of a decision which may directly
or indirectly affect some of your econonic interests vrould be
naterial..

A person or business entlty is directly involved in a
decisioir before an official's agency when that person or entity,
either personally or bY an agent:

(1) Initiates the proceeding in which the
decision wilI be nade by filing an application,
clain, appeal, or sinilar request or;

(2) Is a naned party in, or is the subject
of, the proceeding concerning the decision before
the official or the official's agency.

(3) A person or business entity is the
subject'of a proceeding if a decision involves the
issiance, renLwal, appioval, denial or revocation
of any license, perrnit, or other entitlenent to' or
contrict with, the subject person or business
entity.

Regulation 18702.l' (b) '

when a person or business entity who is a source of income to
u p,.ruri" oificial of S25o or more j.n the 12 months preceding the
J.!i=i"n is directlv invotvea in a decision before the publi'c
oiriciar, th" efGaf of the decision is deened material and

ai=q"iiiii.ation is required. (Regulation 18702' 1' )
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Economic Interests Indirectlv Involved

1. Business fnterests
A business entity such as your firm may also be affected

indirectlv by governnental decisions. You have not provided facts
i6 a"t"r*i1e- whether such effects frorn a governmental decision are
foreseeabl.e. This determination is necessary in order to decide
whether you would have a conflict of interest with respect to the
indirect effects of a governmental decision.

when a business entity is indirectly affected by a decision,
the appropriate standard for determining rnateriality is that of
negufiiio; L8702.2. You should consuLt Reguration 18702.2 :-n
orier to determine whether such indirect financial effect on a
business entity is material. It appears that for a business such
as yours, the ipplicabLe standards are those of subdi.vision (S) of
n.g|,Iutio., tB7 O)-.2 which states that the effect of a decision upon
a 6usiness entity indirectly invol.ved in a decision is material
rt:

(1) The decision irrill result in an increase
or decrease in the gross revenues for a fiscal year
of $10,000 or more; or

(2') The decision !/iLl result in the business
entity incurring or avoiding additional expenses or
reduclng or elininatinq existing expenses for a
fiscal year in the amount of $2,500 or more; or

(3) The decision will result in an increase
or decrease in the value of assets or tiabilities
of 910,000 or more.

Regulation L87 02 .2 (g) .

If the financial effects that will result from a decision
will reach the thresholds set forth in (9), you are required to
disqualify yourself fron the decision.

2. sources of Income

Sirnilarly, if any of the sources of incorne mentioned earlier
will be materially afiected by planning commission decisions' you

rn"-t aisqualify y6urself fron plrticipating in_ such decisions.
Wn.." u iorr..-oi incorne is a Lusinesi entity indirectly involved
i"-in. decision, then the applicable standards for determining
rnateriatity are those of nequtation 18702'2 as discussed above'
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The standard for deterroining rnateriality with regard to an
individual who is a source of incorne of 5250 or more to a public
official in the twelve nonths preceding a decision and who is
indirectlv involved in a governnental 

- 
qecision is that of

Regulation LA702.6 t/hich ltates that:1o

The effect of a decision is rnaterial as to an
individual who is a source of income or gifts to an
official if any of the f ollo!.ring applies:

(a) The decision will affect the individual's
incone, investnents, or other tangible or
intangibte assets or liabilities (other than real
property) by Sf,000 or more,' or

(b) The decision will affect the indi.vidual's
real property interest in a nanner that is
considered material under Section 18702.3 or
Section 1a702.4.

Regulation la7 02 .6 .

Please note, if you deter:nine that it is reasonably
foreseeable that your econonic j.nterests will be naterially
affected by a pending or future governmental decision, you must
not only disqualify yourself from participating in formal
decisions of the planning cornmission which roay affect such
interests, but you rrust ilso abstain fron attenpting to influence
such decisions Ly connunicating with other nembers of the planning
cornmission or thl staff regarding the decisions. (Regulations
18700 and 18700. 1. )

Public Genera 1lv

Even if the reasonably foreseeable financial effect of a
governnental decision is :niterial, disqua I ification is required
only if the effect is distinquishable from the effect on the
puUiic Aenerally, or on a "significant segment[ of the public
generally. (Seation 8?1oo; Regulation 18703.) For purposes of
6ur discission, the public is ine entire population of Yuba city'
(fn re Leoan (1985) 9 FPPC ops. l; In re Or"ren (L9'76l 2 FPPC Ops'
Z -,. ;"-fSe-!EClf Advice Letter, No. A-90-017. ) In order to be
considered a significant segment of the public, a group must be
Iarge in numbers and heterogeneous in quality. (fn re Ferraro
(1978) 4 FPPC Ops. 52; In re Leqan, suDra. )

1°  This standard
comm■ SS■ Ons to you

is also applicable to
for their real estate

individuals who have Paid
transact ions .
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You have not provided us with sufficient facts to determine
whether the "publi- generally" exception is applicable to you' It
appears unlikl:,y thaf the reil estate broker industry constitutes
a significant segTment of the public.

we trust this letter adequately responds to your inquiry'
Should you have any further questions regarding this matter, do
not hesitate to caII ne at (915) 322-59OL.L-

S incere ly,

scott HaIlabrin
Acting General counse 1

D .4 r
flu.,o- //enc/aru--

By: Luisa ltenchaca
CounseI, Legal Division

sH : LU: aa

11 copies of comrnission regulations and opinions are avaitable in
rnany 1iw libraries. Alternatively, copies of these naterials and
Commission advice Letters may be obtained frorn the Comrnission at a

cost of 10C Per Page.


