
California
Fair Political

Practices Commission
December 12, ■99■

Marjorie GeIb, Assistant city Attorney
Berkeley city Attorney's off ice
218 0 l,liLvia Street
Berkeley, CA 947 04

Re: Your Request for Advice
Our File No. A-9l- -511

Dear Ms. GeIb:

You are seeking advice on behalf of Councilmembers Ann
ChandIer. Shirley Dean. and Mary wainwright regarding their duties
and responsibiliaies under the conf I ict-of- interest provisions of
the Political Reform Act (the rrAct") 1 with respect to a pending
deci,sion before the Berkeley city council. As the authorized
representative or the councilmemLers, we provide you with advice
pursuant eo Regulation L8329.

The following advi.ce is based upon the facts provided in your
iet:er of November 8, l99l and in several telephone conversations

n" u." aLso in recej-pt of a letter, dated November 7, \g91,
irom Robert Kish, who, on beha]f of an unnamed client, has
expressed an i.nterest in this matter and takes issue with some of
ihe factual and legal analysis you have offered in your letter'
r.\ .:cpy cf l,!r. Kish' s letter, summariz ing his contentions, was
sent t; you via facsinile transmi.ssion on November 19, 1991.) The
Ccnmission does not ac+- as a finder of fact and wiII not attempt
r-o resoi're i,/hatever lactual disputes that may exist concerni-ng
ahis ::la!ter. lve reiterate the cornrnission's long-standing policy
that the advice provided in this letter is applicable only to the
extent ihe facts you have provided are correct and that all
nateri-al facts have been presented. (In re Oqlesbv (1975) 1 FPPC

cps. 71.) If the facts provided are inaccurate or otherwi'se

1t Government Code Sections AIOOO-91015. A11 statutory references
are :o the Government code unless otherlrise indicated. commission
regui-ations appear at 2 California code of Regulations. section
l-3600, et seq. A1I references to regulat j-ons are to Title 2,
Di'rision 6 of the California Code of Regulations.
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incomplete′  the advice may be
the adv■ ce may be withdrawn.

changed or modified; if necessary,

AIso, the Comrnission does not provide advice with respect to
past conduct. (Regulation 18329.) Although you have indicated
that a first reading of the proposed ordinance has aLready
occurred, and the vote thereon included the participation of the
three councilmenbers, the ordinance has or will be anended and
returned to the council for a (new) first reading. Therefore,
this advice is prospective onIy, applicable to the forthcoming
decision, and does not constitute any guidance or counsel on
actions that have already been taken.

OUESTION

Do councilnembers Chandler, Dean, or Wainwright have a
disqualifying conflict with respect to a pending ordinance before
the city council that r{ri1l, restrict the conversion of certain
residential dwelling units to tenancies- in-common (a fractional,
undivided interest in Iand coupled t ith a right to exclusive
occupancy of a unit within the property) ?

CONCLUSION

t.Jhether one or nore of the councilmembers can participate in
the pending decision that ?iI1 restrict the conversion of certain
residenti,al dwelling units to tenanc ies- in-common depends on
whether the decision wiII foreseeably and naterially financially
affect a councilmember's property interests.

FACTS

Pending before the Berkeley city council is an ordinance
which wiII limit the sale of itenanc ies- in-comrnon, or rtTfCs. t
The ordinance defines a TIc as a fractional. undivided interest in
land coupled $rith a right to exclusive occupancy of a unit withln
the property. The right to exclusive occupancy is not included on
the face of the deed but instead is provided for in a separate
written agreement or representation. You have indicated that the
purpose of the ordinance is to restrj.ct lhe conversion of certain
residential rental dwelling units t,c TIcs for an interim period,
during $rhich the city woul-d formulate a new polj-cy regardj,ng the
depletion of housing stock.

Because the express purpose of the ordinance is to naintai.n
the status quo pending forrnulation of a new housing poli.cy,
certain exceptions are included in the proposed ordinance. Anong
the two rel,evant for purposes of this analysis are (1) the
exclusion from application of the ordinance to exj-sting TICs, and
(2) the exclusion frorn application of the ordi.nance to TICs in
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buildings with three or fewer units.
of the three councilnembers on whose behalf this advi-ce is

being requested, only Councilmenber Ann Chandler is an owner of a
TICr' sinCe 1984 she has owned one unit of a two-unit TIc- Because
it is not a rental property, her property interest is not subject
to the city's rent control Laws.

Neither councilroembers Shirely Dean or Mary wainwright are
TIC olrners. Councilmember Dean is a less-than-fifty percent owner
of a two-unit duplex; because one unit is occupied by her son, who
is a 50* owner of the duplex, Councilrnenber Dean's Property
interest is not subject to the city's rent control Ia$/s. You have
indicated that should she either se1I her property interest
outright, or convert her interest into a TIc and then seLl it, the
revenue generated from either sale would be the same.

Councilmember Mary wainwright owns at least seven four-unit
rental properties. of these, some are governed by Berkeley
Housing Authority and not subject to the city's rent control laws,'
some are subject to the rent control provisions and some are
vacant.

Each of the councilmembers' financial interest in their
respective propertj.es is worth more than one thousand dollars'

You have indicated that although a first reading of the
ordinance has already occurred and that the three counci.lnembers
participated in the vote at the first reading, an amendment. to the
ordinante changing ihe duration of the proPosed moratorium has or
wilI be made, and that the ordinance sill be returning to the
counciL for a (new) first reading.

ANALYSI S

A public official is prohibited from making, participating
in, or using his or her official position to influence a
governmental deci.sion in which the off icial' knows or has reason to
know he or she has a financial interest. (Section 87100.) A
pubJ.ic official has a financial interest in a decision if it is
reasonabi-y foreseeable that the decision wiII have a material
financial effect, dj. stinguishable fron its effect on the public
generaliy, on - among other things - any real property in v,hich
ine of f i.iial has a direct or indirect interest worth one thousand
(S1,000) or nore. (Section 371O3(b) .)

As elected members of the BerkeJ.ey City council, the three
councilmembers are public officials (section 82o48) and nust
disqualify thernsel.res from any governmental decj.sions which wilI
have a reasonably foreseeable material financiaL effect,
d istinguishabl.e from the public general.Iy, on their real property
interests. (Section 87103 (b) . )
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ForeseeablE uaterial, PiuaDcial Effoct

Foreseeab i I itv
The effect of a decision is reasonably foreseeable if there

is a substantial Likelihood that it wiII occur. whil-e certainty
is not required, an effect that is nerely a possibility is not
reasonably foreseeable. (Downev cares v. Dolrnev community
Development com. (f987) L96 cal.App.3d 983; fn re lhorner (1975)
l FPPC ops. 198.) The Act, however, does seek to prevent even the
appearance of a possible conflict of interest. (witt v. Morrow
(L977\ 7o ca1.App.3d 817 , 823.)

To the extent that the proposed ordinance will have an inpact
on housing stock in the jurisdiction, it appears that aII three
counc i lrnernbers have ownershj.p interests in property that, in one
form or another, wilI be foreseeably affected by the Proposed
ordinance. The foreseeability factors particular to each
councilmember are additionally addressed bel.ow. whether the
effect is material, and therefore disqualifyinq, requires separate
analysis.

Materia I itv

Councilmember chandler has an ownership interest in a TIC
that, because of an express exception provided for in the proposed
ordinance, is exempted from the ordj.nance.

councilmember Dean has no ownership interest in a TIc. she
is, however, a part (Iess than 5o*) owner of a duplex that,
because of an express exception provided for in the proposed
ordinance, is exenpted from the ordinance.

Councilnember wainwright has no ownership interest in a TIc
but owns at least seven rental properties, none of which appear to
be exempted from the ordinance.

None of the three councilmembers' econonic i-nterests is
directly involved in the pending decision on the proposed
ordinance. None of the councilmernbers or their respective
economic interests has initj.ated the proceeding in which the
decision will be made, or is a named party in the proceeding, or
is seeking a Iicense, pernit, or other entitlenent. (Regulation
L8'702.1 (b) .) !.rhen an of f ici.al's property interest is indirectly
involved in a decision, materiality is to be eval-uated under
Regulation la7 02 .3 .

Because the proposed ordinance will apply a city-wide
moratorium on Tfc conversions, there is no particular property or
properties which can be considered the subject of the decisj.on,
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and the 'rdistance teststr of Regulation 18702.3(a) and (b) are not
applicabJ.e. fnstead, materiality rril.l be determined based upon
the foreseeable effect in terns of dollars on the counci lrnembers'
properties, pursuant to Regulation 18702.3(c). (EIan Advice
Letter, No. I-89-457.) A councilDember will thus have a
disqualifying conflict if as a result of the decision on the
proposed ordinance, her property interest wil.l be affected by
Li-ttrer ten thousand dollars (S10,ooo) or nore in fair market value
(Regutation 1-8702.3 (a) (3) (a)) or one thousand dollars ($1,000) in
rental value for a twelve-month period (Regulation
L8702.3 (a) (3) (b) . ) (Honqisto Advice Letter, No. I-89-577. )
whether the effect of the decision is positive or negative is of
no consequence under the Act. (Younq Advice Letter, No. A-89-
149. )

counci lnenber chandler

councilmember chandler's ownership interest in her duplex TIC
is currently valued at S14o,ooo. Because she has maintained and
Lived in this interest since 1984, it is not affected by the
proposed moratorium.2 Under Regulation L8702.3(c), her
participation in the proposed ordinance decision would be
precluala under the Act's con f I ict-of- interest provisions 

- 
if the

ordinance would affect her interest by S1o,ooo, or approximately
7.lZ of the va.Lue of her ownership interest.

In the appraisal you have provided, the appraiser has
declined to opine as to the precise dollar value of irnpact on
various portions of the real estate market in the iurisdiction,
because of the lack of 'rempirical data with which to develop an
ans$rer. " Nevertheless, the appraisal suggests that because the
proposed moratoriun is intended for a Iinrited duration, "there
witt prolaUty be little notj.ceable irnpact, especially wj'th the
current recession expected to continue welL into L992.tl

whj.le it is ctearly foreseeable that a one-time, interim
::roratorium on TIc conversions wilt have the IikeIy result of
enhancing the (property) vaLue of existinq TIcs, such as
ccuncilmember Chandler's, whether such an enhancement wiIl rise to
the Level of the financial thresholds provided for in Regulation
--Aia2.I is a factual determination.

A.l.-.hough a complete and pernanent ban on future conversions
cf rentai housing to TIcs might permit a more definitive
:alculation of financial impact, particularly with respect to
existing TIcs, the appraisal obtained apparently concludes that
"little noticeablerr financial impact wiIl result from a single

2 l,.le note that even if the proposed ordinance did not contain an
express exception for exj.sting TICs, Ms. Chandler's interest would
not be directly effected. The ordinance seeks to curtail new TIC
conversions, not to repeal existing TfCs.
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interim prohibition on conversions. If it is reasonable for the
city to rely on the appraisal to conclude that a financial, inpact
is clearly foreseeable, and the city deternines that a
disqualifiing financiat i:npact Pursuant to Regulation 18702.3 e/iII
not occur, councifmenber chandler would not be precluded fron
participating in the forthcorning decision on the proposed
ordinance.

Counc i Inernber Dean

You have not provided infornation concerning the value of
Councilmember Deanls ownership interest in her tlro-unit apartment
building. Because the building has three or fevrer units it is not
affected by the proposed interin noratorium, which prohibits
conversion of rental properties to TIcs of four or nore units.

Ho$rever, in view of councilnenber Dean's opportunity to
convert her property interest into a TIc interest under the
exception, her participation in the decision would be precluded
undei the Act's conf l ict-of- interest provisions, pursuant to
Regulation L87o2.3(c), if as a result of the ordinance her
interest would be affected by S10,000.

You have previously indicated that the market value of
councilmember Dean,s property interest would be identical whether
it uas sold outright or is a TIc interest. This conclusj.on
appears to be bas6d on the premise that as a part owner-occupied
rliltar property, it is exenpt froru the city's rent control- 

-
ordinanle;- theiefore, the market value of the property would not
be affected by ord inance-mandated restrictions on avail'abLe rent
that could be assessed. Although no facts supPortive of this
representation have been provided. to the extent such an
obiervation r,rere factually accurate, it would suggest that.the
proposed ordinance would have no financial i:npact on councilmember
Dean's property interest.

The appraj.sal you have provided does not resolve the
question, tlcause rrempirical data with which to develoP Isuch] an
inswer,' was lacking. Instead, the apprai.sal suggests that because
the proposed noratoriun is intended for a limited duration. rrthere
wilI- prtbably be Iittle noticeable impact, especially with the
current receision expected to continue 'erell' into L992''l

l^JhiIe it is foreseeable that a one-tine, interin noratorium
on TIc conversions wil-l have the Likely result of enhancing the
(property) value of existing properties strlt eligible for TIc
ctnvlrsj.on under the exceptj.on for three-or-fewer unit buiidings,
such as council-menber Dean's, whether such an enhancernent will-
rise to the level of the financial thresholds provided for in
Regulation L8702.3 is a factual deternlnation.
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sinilar to the discussion infra, although a complete and
permanent ban on future conversions of rental housing to TIcs
might pernit a more definitive calculation of financial inpact,
paiticularly with respect to property interests that remain
efigiUte for conversion under an exception, the appraisal obtianed
appirently concludes that "1ittle noticeabLet' financial inpact
will result from a single interiro prohibition on conversions. If
it is reasonable for the city to rely on the appraisal to conclude
that a financial irnpact is clearty foreseeable, and the city
determines that a disqualifying financial impact pursuant to
Regulation 1.8702.3 wil,1 not occur, Counci l-rnember Dean would not be
precluded from participating in the forthconing decision on the
proposed ordinance.

Councilmernber wainwriqht

we have not been provided any information concerning the
value of Councilmenber wainwright's or./nership interest in her
seven four-unit rental properties. These properties are affected
by the proposed noratorium, which prohibits conversion of rental
pr.pertj.es to TICS of four or more units'

The fact that councilmember wainwright wiIl have no
:Fp.rtunity to convert these property interests into TIc interests
me;ns that her participation in the decision would be precluded
under the Act's conf I ict-of - interest provisions, pursuant to
Regulation L87o2.3(c), if in so doi.ng the value of any of her
prop"rty interests would be affected by SfO,OOO in fair rnarket
vafue.3- the financial thresholds applicable for disqualification
purposes are to be applied to each of her properties, and not
cumulatively. (Rodriquez Advice Letter, No. A-90-360.)

You have not provided sufficient facts to enable us to
evaluate the foreseeability or materiality considerations
pertinent to councilmernber wainwright's properties. The
lppraiser's conclusion that "there wilI probably be Iittle
noticeable inpacti' on property values because the proposed
moratorium is i.ntended for a limited duration means that - to the
exlent it is reasonable to rely on the appraisal - the fair market
value of each of councilmember waj.nwright's properties may not be
inpacted sufficiently for purposes of requiring disqualification.
However, the appraisal does not address the financial impact, if
any, of the fact that the properties, because they are covered by

'The other disqualifying threshold of $1,000 in rental value over
a t'../eIve rnonth per j,od. would appear not to be applicable in this
context, since the rents currently assessed to tenants of
councilmember wainwri,ght's properties are controlled either under
the city's rent control ordinance or under federal housing
guidelj.nes as administered by the Berkeley Housing Authority.
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the moratorium′  are not eligible for
duration of the morator■ um.

conversion to TICS for the

You have previously indicated that so:ne of Councilmember
wainwright's renta] properties are governed by Berkeley Housing
Authority and not subject to the city's rent control laws, sorne
are subject to the rent control provisions, and some are vacant.

while it is foreseeabLe that an interirn moratorium on TIc
conversions wj.11 have the like1y result of enhancing the
(property) value of existing properties stiIl eligibLe for TIC
conversion under an applicable exception. whether the interim
moratoriun will have the result of decreasing the (property) value
of existing properties ineligible for TIc conversion, and whether
such a decrease wil.I anount to the level of the financial
thresholds provided for in Regulation L8702.3, is a factual
determinati.on.

Although a complete and permanent ban on future conversions
of rental housing to TIcs might pernit a more definitive
calculation of financial impact, particularly with respect to
properties no longer eLigible for conversion to TICs, the
appraisal obtianed apparently concludes that "Iittle noticeable[
financial impact wiLl result from a single interim prohibition on
conversions. If it is reasonable for the city to rely on the
appraisal to conclude that a financial irnpact is clearly
foreseeabLe, and the city determj.nes that a disqualifying
financial i.mpact pursuant to Regulation 18702.3 'riII not occur,
Councilmembei wainwright r,rould not be precluded from participating
in the forthcoming decisj.on on the proposed ordinance.

FinaIIy. rre note that to the extent it is reasonable to rely
on the appraiser's conclusion that the financi.al impact of the
proposed ordinance, while foreseeable, is limited, such reliance
is premised on the fact that the proposed moratoriun on TIc
conversions is for a limited duration. we have suggested infra
that a complete and permanent ban on future conversions of rental
housj.ng to TIcs might pernit a nore definitive ca]'culation of
financial impact. we also note that. serial "interim" moratoria
could very well rise to the level of a complete ban for purposes
of deternining dj,squalj.fying financial thresholds for a
counc i- Imember' s property interests that would thereafter be either
pernanently prchibited from, or eligible for, TIc conversions. We

therefore reiterate that our advice in this letter is prernised in
part on the Ij-nited and '!-emporary nature of the moratorium
contained i-n the proposed ordinance.

?ublic qenera I lv except.ion

An official disqualj.fied from particj-pating in a decision nay
nevertheless participate in a decision if the effect of the
decision on -.he of f i.cia1's interest i-s not di.st inguishable f rom
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the effect on the general public,' the decision nust affect the
official's interest in substantially the same manner as it would
affect a significant segmenc of the public. (Regulation 18703.)

Horvever, if the requisite financiaf inpact as provided for in
Regulation tli02.3(a) (3) (a), Regulation 18702.i(a) (3) (b), or
Regulation lg702.3(c) j.s not present, it is unnecessary to
deiernine i{hether the inpact on Councilmeribers chandler, Dean, and
iiain'.vr)-gh'. is disti.nguishabLe from the public generally- (Moe
.ldvice Letter, llo. .\-90-757. )

I t!'ust this letter has provided you '.rith the guidance you
requested. If you have any further questions regarding this
,u€ter, or if you '.tish to supplement vour ad';i-ce request l'rith
add j.tional fac!s, please ccntac! e at (916) 122-5901.

S i;rcere !y ,

Scott 11l1:)..rir
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