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As an eleCted D■ rectOr of the MendOCino City Commun■ ty

services DiStrict (ItMCCSD':)WhO iS bOth a resident and buSinesS
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CONCLUSION

:e[[:[:i::i;:::[:[晋 :::I[:i:::l]:1 31[i;l:][:illi:iClil::: there .st financ■al effect′

distinguishable from the effeCt On the publiC generally′  on hiS or

l    GoVernment COde Sections 8■ 000-9■ 0■ 5.  All Statutory

references are to the CoVernment COde unleSS Otherw■ Se ■ndiCated.

Comm■ ss■ On regulations appear at 2 California Code of RegulatiOns
section ■8000′  et seo.  All referenceS tO regulatiOns are to
Title 2′  DiViSion 6 of the California Code of Regulations.

2    1nfOrmal asS■ Stance doeS no:r I:¥l:i :[it[::u::::[eVith the
immunity proVided by an opinion〈
(Government COde Section 831■ 4, 2 Cal. Code of Regs.
section 18329(c)(3).)
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You are concerned
the d j,strict, Ycu may
w j.th particiPation in
system.

that, as a resident and busi'ness owner in
have a conflict of interest in connection
decj.sions pertainj.ng to the proposed water

her econornic interests. As an orrner of reaL property and of a bed
and breakfast inn in the jurisdiction, you may have to disqualify
yourself from participation in water system decisions if the
Lftect of the decisions on your business, your real property, or
your income or personal expenses is rnaterial, as discussed below.

FACTS

You are an elected Director of the MCCSD' As a Director you
participate in making policy and admj'nistering aII natters
pertaining to sewage and water in your jurisdiction' You are also
I resiOenf of the di,strict and the owner of a bed and breakfast
establishnent in the district. In a telephone conversation on

December 23, LggL, you informed me that your residence and your
business are located on the same parcel of real property'

Drought conditions have resulted in a water shortage in your
'iurisdiction, and the MccSD is considering a nunicipal water
3;;;;;-a;;a lo"ra address manv of the problens vou perceive in
c'on.,ectio., with the water situation in the district. Anong the
benefitsyouforeseearebetterfireprotection(thatwil].result
in lower irrsutun"" rates) and safer drinking water than is
presently available.

ANALYSIS

Section 8710o prohibits public of f i'cials fron making'
participaij.ng in, oi using their official posi'tion to influence
1.r,, oorrltr*eitaI decision in lvhich they know or have reason to
;;4"';;;';u""-i ii.n"nciar interest' An official has a financial
i;a;r;;a'in a decj.sion if it is reasonably foreseeable that the
decision wil,l. have a naterial financial effect. d ist j'nguishabJ-e

from its effect on the public generally, on the official or a

member of his or her irnmediate farnily, or on:

(a) Any business entity in which the Public
official has a direct or indirect investment worth
one thousand dollars (51,000) or more'

(b) Any real property in which the publj'c
officiai has a direct or indirect interest 'orthone thousand dollars (S1,000) or more'

(c) Any source of income, other than gifts
and other than Ioans by a commercial' lending
institution in the regular course of business on
terms available to the public ''ithout regard tc
official status, aggregating two hundred fifty
dollars ($250) or more in value provj'ded to,
received by or promised to the publj'c offi'cial
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within 12 nonths prior to the tine !'hen the
decision is made.

(d) Any business entity in whj-ch the public
official is a director, officer, partner, trustee,
employee, or holds any position.of management'- t"l Any donor of, or any intermediary or
agent'for a donor of, a gift or gifts aggregating
tio hundred fifty dollars (S25o) or more in value
provided to, received by, or-promised to the public
ttficiat within 12 nonths prior to the tirne when
the decision is nade.

For purposes of this section, indirect
invqstrnent or interest means any investment or
intqrest owned by the spouse or dependent child of
a puftic official, by an agent on behalf of a
pr.,L:,ic of f icial, or by a business entity or trust
in which the official, the official's agents,
spouse, and dePendent children own directly,
inairectly, or beneficially a 1o-percent interest
or greater.

Section 87 L03 .

As a drrector ol a nuni'cipal cornmunity services
jrstr:c--, lrou are a publlc officiaL. (section 82o4a' ) You have an

interest, presurnai:Iy- over SIoOO in va1ue, in your bed and
breakfast tusiness. You also have an interest in real property
cresunably ?or*-h more than Sl,OOO. Your business, the Agate cove
inn. is also a source of income to you of more than 5250 per year'
Accordingly, you are prohibited from participating in-a- decision
it.lti's-reasonablyforeseeablethatthedecisionwillhavea
niteriaf financial effect, distinguishable fron the effect on the
p"ofi" general,ly, on you or on your business interest or on your
real propertjr interest -

Foreseeabi I itY

Theeffectsofadecisionarereasonablyforeseeableifthere
is a substantial Iikelihood that they !'i11 occur' To be
ioreseeable, the effects of a decision must be more than a mere
possibility; however, certainty is not required'- (DowDev-gares v'
bownev comirunitv Developrnent Corn. (l-987) 196. Ca1.App.3d 983,989-
,rX qj!! ". XgIIgri ttgltl 70 cal.App.3d 817, 822; In re Thorner
ll-975) i FPPC Ops. 198.) The Act seeks to prevent more. than
.".-".i ccnflrcti of rnterest; it seeks to Prevent even the
appearance of a possi.ble conflict of interest' (witt v' Morrow'
supra at a2:.) it rs foreseeabl'e that instaltation of such a
6EE iE i*provement as a munj.cipal' rrater system will have a
financiai effect on your real property and busi'ness interests'
'1ou yourself foresee such beneiits as lower insurance rates from
the ne!, system.
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Materia I itv
Even if a decision wilL have a foreseeable financiaL effect

on your real property or business interests, you will not have to
disqualify yoursLlr iron participation in the decision to install
the new witir syste:n unleis the effect on any of your. econo:nic
interests is malerial. The facts indicate that your interests
will not be directly involved j.n the rrater systern decision (see
Regulation L8702.1); therefore it is necessary to determine
wh6tner the financial effects on your interests meet the tests set
forth in Regulation :-8702.2 and Regutation 18702'3, for business
entities ani real property interests indirectly involved in a
governmental decision.

Regulation ]a702.2 deternines rnateriality by using the size
of a bu6iness as the basic criterion and then setting forth
various dollar anounts as threshold amounts for the differing size

"ii"g".i.=. 
We have not been given facts sufficient to determine

irr.-Eii.q".y into which your bed & breakfast business faIls; if
your Agafe 6ove Inn is a relatively srnall business, we suggest you
look at L87O2.2 (g) .

Subdivisj.on (g) states that the effect of a governmental
decision on a business entity is material if:

(1) The decision wiII result in an
increase or decrease in the gross revenues for
a fiscal Year of Sr0,000 or more; or

(2) The decision v/ill- result in the
business entity incurring or avoj'ding
additional "xpenses 

or reducing or elirninating
existing expenses for a fiscal year in the
amount of $2,500 or more; or

(3) The decision will result in an
increase or decrease in the value of assets or
Iiabj'lities of $10,000 or more'

Thus, if, for example, the decision regarding approval of the
nunicipal \^rater system would f oreseeabJ-y reduce.your expenses by

52.5oo or nore in a fiscal year, then the decision would be
consid.ered to have a nateri;l financial effect on your business.
you must determj-ne which subdivision in Regulation 18702.2 applies
t.o the Agate cove Inn in order to evaluate the rnateriality of the

""t.. =y6t"rn decision, since you have the requisite facts vJhich
pertain to the size of the business.

Material f inancj.al effect on real property interests is
analyzed differently from the rnethod employed for business
inteiests. The relevant regulation to appLy to real property
interests indirectly involved in a decision is Regulation 18702.3,
which is as follows:
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(a) The effect of a decision is materiaL
as to real property in rrhich an official has a
direct, indirect or beneficial ownership
interest (not including a leasehold interest) ,

if any of the following aPPlies:
trl The real ProPertY in which the

official has an interest, or any part of that
real property, is located within a 300 foot
radj,ui oi the boundaries (or the proposed
boundaries) of the property which is the
subject of the decision, unless the decision
wil.1 have no financial effect uPon the
official's real property interest.

(2) the deiision involves construction
of, or improvements to, streets, water, sewer,
storm drainage or similar facilities, and the
real property in vhich the official has an
interlst- will receive ner/ or substantially
irnproved services.

(3) The real ProPertY in which the
officiai has an interest is located outsi.de a
radius of 3Oo feet and any part of the real
DroDertv is located within a radius of 2,500
^f eet of'the boundaries (or the proposed
boundaries) of the property which is the
subject of the decision and the deci-sion will
hav6 a reasonably foreseeable financial effect

(A) Ten thousand dollars (S10,0o0) or
more on the fair market value of the real
property in which the official has an
interest; or

(B) wiII affect the rental value of the
property by Sl,ooo or more per 12 month
period.

(c) For decisions whj'ch nay affect an
interest in real property but vrhi-ch do not
involve a subject property from $rhich the
distances prescribed in subdj.vj'sions (a) and
(b) can be deterrnined, the monetary standards
contained in subdivision (a) (3) (A) and (B)
shall be appl j.ed.

(d) For a decision which is covered by
subdivision (a) (3) or (b) (1) or (c) , factors
which shaII be considered in deternining
r,/hether the decision will have the effects set
forth in subdivision (a) (3) (A) or (B) incLude,
but are not Li:nited to:

(1) The proxinity of the property vJhich
is the subject of the decision and the
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nagnitude of the proposed project or change in
us; in relationship to the property in which
the official has an interest;

(2) whether it is reasonably foreseeable
that the decision wiII affect the development
potential or income producing potential of the
ProPertY ;

(3) In addition to the foregoi'ng, in the
case of residentia] property, whether it is
reasonably foreseeable that the decisj'on will'
result in a change to the character of the
neighborhood including, but not Iinited to,
effects on traffic, view, privacy, intensity
of use, noise levels, air emissions, or
similar traits of the neighborhood'

In your situation, since there is-no particular property fron
vhich diitance can be neasured, we would look to subdivision (c),
wtricn requires evaluation using the tronetary standards of
subdivisions (a) (3) (A) and (a) i3) (B) ' This neans that the
financial effect of tire water decision would be considered
material to your real property interest if the Property increased
oi a"..."..d by Slo,oob j.n value or if the rental' value of the
pioperty was aifected by S1,o0o per t2-month period'

PubIic Genera L Iv

Even if it is ascertained that lhe effect of the proposed
water-syitem Cecisi,on wi.Ii have a material financial effect on you

;; -;;";' economic interests, you may participate in the decision if
ine'effect is ind ist inguisnab 1e from the effect on the public
;;;.;;iiy. (section 8i103.) Reguration 18703 crarifies the
;;;;ii; ieneralty exception.rr and provides, i'n pertinent part' as
follotrs:

A material financial effect of a
governmental decision on an of f j'cia1's
interests, as described in Government code
Secti.on a1 Lo3, :.s distinguishable frorn its
effect on:he pubj-ic generally unless the
deci.sion will affect the of f i-cial's interest
in substantiallY -.he sane manner as it will
affect all menbers of the public or a
significant segmenc of the public.

Regulation 18703



The 'rpubf ic'r is coroprised of al,I the persons residing, owning
property oi doing business in the jurisdiction of the agency in
ilueltion. (In re Leoan (1985) 9 FPPC ops. 1.) In the case of the
ticcso, the jurisdiction lrould be the city of Mendocino.
consequentli, for the "public generally exception to app1y, a
decision thtt would uraterially affect any of your econonic
interests would have to affect a significant segrent of the public
of the City of Mendocino in substantially the sane nanner. (Dowd
Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210' )

The comnission has never adopted a strict arithmetic test for
deternining what constitutes a significant segment of the public'
Hor,rever, ii order to apply the public Aenerally exception, the
population affected rnust Le large in nunber and heterogeneous in
nature. (In re Ferraro (1978) 4 FPPC oPs. 52.)

In addition to cornprising a significant segrnent of the
jurisdiction, the group affected nust. be affected in a
iubstantially sirnilar way. Although it is likeIy that
installation of a municipal $/ater systen witl affect a significant
segment of the jurisdiction, we have not been provided with facts
thit would indiiate that a significant segTment of the public in
Mendocino rrould be affected in a uranner sinilar to the effect on
your economic interests by the municipal water system. If the
iity of Mendocino has $rithin its boundaries a sufficient number of
hot;ls. notels, bed and breakfast inns, restaurants. and other
like establishments which wouLd experience similar impact from the
proposed water system, it is possible that the "public generally"
exclption might ippIy. In order to evaluate application. of the
,'pubiic geneiallyi'- eiception, vre would need facts regarding
bi:siness6s sj.mlai to yours in the jurisdiction and the anticipated
impact of the new $/ater systen on those businesses.

I trust the above answers your question. If you need further
information, please do not hesitate to call me at (916) )?2-'9or'

s incerely ,
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Scott Hallabr
Acting Cenera counse I

obrow
Legal Division

Σし各̂ん .

Susan L.
counse I ,

By:

SH:SLB:ken


