
California
Fair Political

Practices Commission

December 15, 1991

Eckis
Love. Eckis,
s O' Connor
ilag no I i.r
l.:156
c,\ 91022-1.r66

De.rr ilr. 5cl:is 3nd ilr

This Ietter is in response to the concerns you raised in the
discussions ',te have had with you and your colleagues concerning
the commiss ion's interpretation and appl ication of Section 83116.5
of the PoliEical Reforr Act (the rrgqgrt; .1
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For the record, Connission Chairman Ben David j.an, Cornmissron
Acting General Counsel Scott HalLabrin and I net Hiih l4r. Fcl:is,
:;ho j.s Presj.denc of the crty Att.orneys Depart::lenc oi Ehe League of
California Cities (the "League"); Betsy Strauss, First Vice
Presi.denE of Ehe C j.ty .\ttorneys Depart::lent; and Joanne Speers,
GeneraL counsel tc the League of calitornia cities, on
ilovenber 15, 199L, on llovember 20, 1991 chairnan Davidian,
;4r. Hallabrin and I iiet ',ji.-Lh i4r, Lo'relI, President of the
CaLifornia Political Attorneys AssociaEion, and Associati'on
nenbers charles BeIl and Robert Leidigh. Both of your
organizations have expressed a concern as to ',/hether Section
A3i15.5 can be j.nvo1:ed to fine an attorney rho inccrrectly advises
a client on the appLicat.ion of the PoLitical Reforin Act to any
given set of facts or circuristances.

1 Go,r.tnr.t.nt code sect ions
are to the Government Code

3lOOO-91015. AIl statutory references
unless other'.rise ind icated .
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Section 83115.5 reads as follows:

Any person who vj.olates any provision of this
titIe, who purposely or negligently causes any
other person to violate any provi.sion of this
title, or who aj-ds and abets any other person in
the violation of any provi5i611 of this title, shall
be IiabIe under the provisions of this chapter.
Provided. however, that this section shalL apolv
onlv to persons who have filinq or reportinq
obliqations under this title, or who are
compensated for services involvinq the planninq,
orqanizinq. or directinq anv activitv requlated or
recruired bv this tit1e, and that a violation of
this section shal1 not constitute an additional
violation under ChaPter 11.

( Enphasi.s added . )

Both of your organizations ta}:e the position tha-,- the
Legislature, in adding secEion 8llr6.5 to the Acts, never intended
',hi: it apply to an attorney ,{ho gives ad'/ice about applicaEion cf
t.he Acc. Furthernore, boch organizations invol:e the Isst' sentence
cf Seccion 331f6.5 (underlined in pertinen-. par-. above) as support
fcr the proposition thaE the section in fact does not apply to
attorneys giving ad'rice under the Act.

we recognize that the ad'rice rendered to public orficials on
the PoIiEical Reform Act by both government and non -governr'lent
attorneys contribuEes significantiy to continuing conPliance with
the Act in election campaigns and at atl levels of state and local
government and ue do not desire to disrupt this outstanding
service to Ehe PubI ic '

However. we are bound by law to interPret and enforce the Act
according to its clear language and stated.purposes ' HavLng
unifyr.a's"ction 83116.5 and its I'egislative history, we find no

cleai intent that the Legislature meant to totally exenpt
;ai;;r;r= from liab j.rity under that section- Rather, we believe
that Se;tion 83115.; wai meant to impose a level of responsibility

"p"n p"t=ons either who have knowledge of the Act, as evidenced by

a[;i.-;;ay to fire or report. or who, for compensation' actively
puiii"ipui. (by "Planning, organizing. or directing") in an

activity regulated bY the Act.

consequently, attorneys who do not have filing or reporting
obliqations unde; the Act ire only liable under section 83116'5
;;;;;-;;; ;ompensation, thev are involved in the pranning'
orqanizinq or directini of in activi.ty otherwise regulated by the
;"::"^;;";"-n"t-itii""e that an attorney r'lho merery renders advice



Our File No. 1-91-537
Page 3

which interprets a provision of the Act is involved in the
"planning. organizing, or directing" of an activity regulated or
requi.red by the Act. However, invoLvenent by the attorney beyond
mere interpretation of the Act may constitute "planning,
organi.zing, or directing" and may result in the application of
Section 831.16.5.

Section 83116.5's application to attorneys rrho have filing or
reporting obli.gations under the Act is more problematic. Because
they are often involved in high-leveJ. government decisions, a
Iarge nunber of government attorneys in california, both at the
state and IocaI Ievel, have reporting obligations under the Act.

As ue understand ic, i.he League's position is thac city
atcornevs ha./e no ).ega). obligation t.o provide PolitrcaI Reforn Act
advice in order tc keep city officials from individually vi'olating
the Act. Rather, they render the ad.rice as a service to the city
generaIly, presunably to he.Lp preserve the IegaI integrity of ci.ty
decisj.ons.2 Acccrding to yr. Eckis, some ciiT attorneys, such as
h j.nself , of ten noE.r.f y city oif icials in writing prior to
responding to Polit.ical Reforn Act questions that a city attorney
has no IegaI duty to provide advice t.c city officiaLs under the
Act. thaE the of f icials :ray nct rely on the advice and thaE, if
ci.rcunstJnces indica'-e that Cisqual:iicacion is :rar!'anted, tshe
city attorney rviIJ. noti:y the ciEy of that fact.

civen lhe diLenna created for governmenc attorneys j'n that
they best serve their agencies by prov!ding agency officials rrith
polltical Reforn Act advice, but risk Iiabilicy under section
83116.5 in doing so, '/,re believe a balance must be struck. On one
hand, we do not desire to 'rchill'r the giving of advice on the Act.
On the other, we do not believe Section 83116.5 should be
interpreEed to exempt a government attorney totally rrom Iiability
for his or her advice-giving activiEies.

Therefore, pending consideration of this issue by the
Connission. the chairnan has directed staff to pursue the
f olloiving policy i.n enforcement of Section 83116.5 against
attorneyi :vho give incorrect advice under the PoliEical Reform
Act:

1. Section A3LL5 - 5 jljLLL no! be applied against attorneys who

ao noi have filing or r.porting obligiti'ons under the Act when, in
good faith, they have given inCorreci advice on application. of the
e.t. However, ictj,viti.es by an attorney that include more than
mere advice-giving on the Act nay be subject to Commission
enforcement action.

)-- For example, unoer
part j.c ipates in a city
interest under Sectron
a court.

Section 91oo3(b),
dec■ sion when he
87100, the city′

if a city of f ic iaL
or she has a conflict of

s decision nay be voided bY
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2. Section 83116'5 wil. I be applied against attorneys r./ho
have filing or reporting obligations under the Act where the
attorneys have given incorrect advice on application of the Act
and their conduct in gj.ving the advice is grossly negligent or
worse. Conduct which constitutes mere negligence on behalf of
these attorneys will not be subject to Commission enforcement
action.

l.Je hope that this information satisfies your concerns about
Section 83116.5. However, should you have any guestions, please
conEact Scott HaIlabrin at (916) 322-5901.

Executive D■ rector


