
California
Fair Political

Practices Commission

February 4, 7992

Barbara ltli Inan
chief counsel
Assembly Rules conmittee
State CaPitol, Roon 3 016
P,o. Box 942a49
Sacramento, CA 94 2 4 9-0o01

Re: Your Reguest for Informal Assistance
our File No. I -91- 567

Dear Ms . Mi Irnan :

fhis is in response to your letter requesting advice
concerning the canplign provisions of the PoliticaI Reform Act
iiii" ;a"1;1.r sinte youi guesti.ons are.generar in nature-and you
have not named a speclfic elected official on whose behalf you
f,"r" i"q".tted this advice, we can only provide the following
informai responses to your questions.2

OUESTTON

In light of reapportionnent who are asseublyEembers'
constituenfs for purposes of the mass rnailing restrictions of the
Act?

CONCLUSTON

Persons residing or doing business in the elected officer's
existing district continue to be the officer's constituents for
p.rrpor"i of the exception in Regulation 18901(b) (9) (A) (1) until
the- next el-ection. In addition, during the interin period after

1 co*r".r,."nt code sections 81ooo-9L015. AIl statutory references
are to the covernnent code unless otherwise indicated. Comrnission
regulations appear at 2 california code of Regulations Section
18ooo, et seq. AII references to regulations are to Title 2,
Division 6 of the California code of Regulations.
2 Infonnal assistance does not provide the requestor with the
imrnunity provided by an opinion or formal written advice.
(section 83114; Regulation 18329 (c) (3) . )
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reapportio nent and before the November elections, any residents
in glograpfric territory which.has been shifted to the district for
,fri6n €n"- assemblynenber qualifies as an incumbent under Elections
code Section 102L, are also the assernblymember' s constituents'

DT SCUSS I ON

section 89001 states that rrno newsletter or other mass
mailing sha1l be sent at public expense." A nass mailing is
define6 as two hundred or lnore substantially similar pieces of
nail. (Section 82041.5. ) Appl'ied literally, this. section. would
piotiUii all nass nailing involving . 

publ ic funds, irrespective of
tontent or purpose, including such iterns as tax notices, college
schedules, lamp1e ballots and other mass mailings sent by
government agencies.

Regrulation 18901 lras adopted to ctarify that application of
the proiirition is tirnited to specific. tYpes. of mailings' r
n"g"iiti"n 18901(a) provides thit a mailing is prohibited onlv if
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all of the folloWinq apply:

The coruoission's authority to
absurd results of its literal

Fair Political Practices com.

(1) Any iten sent is delivered, by any means,
to the reciplent at his or her residence, place of
enploFoent or business, or post office box' For
puipoles of this subdivision (a) (1), the item
belivered to the recipient Inust be a tangible j'tem,
such as a videotape, record, or button, or a
written docurnent.

(2) The item sent either:

(A) Features an elected officer
affiliated with the agency vhich Produces or
sends the Dalling, or

(B) Includes the nane, office,
photograph, or other reference to an elected
6rrictr lrtitiatea with the agency which
produces or sends the rnailing, and is prepared
or sent in cooperation, consultation,
coordination, or concert with the elected
officer;
(3) (A) Any of the costs of distribution is

paid for with public DoneYS; or

(B) Costs of design, production, and
printing exceeding S5o.oo are paid with public

3

the
V.

interpret Section 8900■  tO avoid
application was upheld in Watson
(■990)217 Cal.App.3d 1059.
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noneys, and the design, production, or
printing is done $/ith the intent of sending
the iten other than as pernitted by this
regulation.

(4) More than two hundred substantj.ally
sinilar items are sent, in a single calendar month,
excluding any iten sent in response to an
unsolicited request and any itern described in
subdivision (b);

Regulation 18901(a) .

In addition, Regulation 18901 provides a series of Iiurited
exceptions to the prohibition. For examPle, Regutation - -
1890i(b) (9) (A) (1) lrovides that a urass rnail'ing of the following is
not prohibited bY Section 89001:

An announcenent sent to an elected officer's
constituents concerning a public neetinq which is
airectfy related to the elected officer's incurnbent
governrnental duties, which is to be held by the
elected officer, and which the elected officer
intends to attend. Il]

( Ernphas is added. )

The purpose of the prohibition in Section 89001 was to
elininate thl potential, unfair advantage which rnass nailings
featuring an i-ncumbent night provide to an incumbent during the
eLection period. (Section 81002(e).) The basis for the
exceptioni in negulation 18901(b) was to ensure that officials
woul-d be able to carry out the duties associated with their
offices. The I'public meeting" exception pennits the use of public
funds to notify the official's constituents of :neetings in the
coruuunity aireCtly related to the officer's incumbent governmental
duties .

you have asked rrho erill be considered the t'constituentsri of
an assemblymernber for purposes of this exception during the period
between the adoption of a reapportionment plan and the Novenber
1992 elections.5 The terE ttconstituentsti Lras not defined in
Regulation 18901. we have advised in the past that I'constituentsl

n o.,y such announcement rnay not include the elected officer,s
photograph or signature and nay include only a single uention of
the elected officer's name, except as otherwise perruitted by the
regulation. (Regulation 18901(b) (9) (B) . )
c- As you correctly point out in your letter requesting
assistance, the other exceptions to the roass nailing ristrictionsof the Act are not contingent on the audience being linited to the
off icer,s constituents.



means the persons residing or doinq business in the elected
officer's iistrict. (connellv Advice Letter, No. r-9o-524')

Additionally, webster's NeL, world Dictionary (1988) defines
Iconstituentr as rta person who appoints another to act as agent or
representative. " Bllck's Lav Dictionary (1979) defines
t,ctnstituenttr as one "who gives authority to another to act for
hirn...It is also used in the language of politics as a correlative
i- '..p."""ntative, ' the constituents of a legislator,being those
whom hL represents and whose interests he is to care for in public
affairs; u-ua11y the electors of his district. "

Review of the pertinent law seens to suggest alternate
interpretations. F-or example, in situations where a l-egislator's
district has been redistrilted but the legistator leaves office
pii"i t" the next election, the voters that initially elected the
i"girf"t"t rrould vote to fill the legislator's seat in the special
ef6ction. The new district would be applicable only after the
n-xt general election. (Sloan v. Donoqhue (L942) 20 C'2d 607;
Leoislature v. Reinecke (1973) 10 c'3d 396.)

Conversely, in our telephone conversation of January 30,
1992, you poinied out that Elections code Section 1o212, which
pr""lalr ri:Ies for deternining who wj.II be able to clain the title
i'incumbent" on the election ball'ot, may provide guidance with
respect to the interpretation of Section 89OOl'. In Friends of
Ass'emblvwoman La Follette v- SuDerior court (1982) 134 caI'App'3d
832, the court interPreted the section as follows:

The construction we place on the statute means
that each resident in California witl continue to
be serviced, until the voters nake a choice in the
1982 General EJ.ection, by the representative in the
State Assenbly who uas selected at the 1980 General
Election by voters in the district as it was
defined. In addition, residents in geographic
territory which has been shifted to a new and
different assembly district may be serviced by the
representative who qualifies as_an incurnbent under
Elictions code section 10212. [6]

Election Code Section 10212 and interpretive case Ia!, does
not control the interpretation of the provisions of the Act.
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6 Th" court stated that rrservicingrr referred to trresponding to
the needs of residents, being of service to residents in
connection with problems vith State government, providing
residents vith copies of bilIs and background on legislation of
interest, coordinating school tours of Sacramento and the capitol
and providing residents with infornation on consuner issues,
landLord-tenant infornation, wonens, rights, auto repair and
contractors . rr



Section 81oo3 states that t'this title should be liberalLy
construed to accomplish its Purposes.'r (In re Barnhart (1980) 105
cal.App.3A 264.) Section 81013 provides: "Nothing in thj's title
prevents the Legislature or any other state or Iocal agency froh
irnposing additional requirernents on any person if the requirements
do not prevent the person from complying with this tit1e. If any
act of Lhe Legislature conflicts with the provisions of this
titJ"e, this title shall prevail- "

Holrever, since the purPose of the exception in Requfation
18901(b) (9) (A) (1) is to perrnit an elected officer to send rneeting
notices'to persons that the officer represents, we bel-ieve that
the case is analogous to the question presented here.
consequently, we lonclude that the Persons residing or doing
busin6ss in- itre elected officer,s existing district continue to be
the officer's constituents for purPoses of the exception in
Regulation 18901(b) (9) (A) (1) until the next election. In
uaditiorr, to avoid'uncertainty in the service of the poPulation of
california during the interin period after reapPortionnent and
before the Novenber elections, any residents in geographic
territory ghich has been shifted to the district for $rhon the
assenblyrnernber qua),ifies as an incurnbent under Elections code
Section 10212 are also the assemblynenber's constituents.

If you have any further questions regarding this natter,
please feel free to contact me at (916) 322-59oL. '
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S incere Iy,
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' Copies of Conmission regulations and opinions are available in
many lard libraries. Alternatively, copies of these naterials and
Commission advice letters nay be obtained fron the Coruaission at a
cost of lOC per page.

Ha l1abr in
ceneral counsel

John W. I{allace
Counsel, Legal Division


