
California
Fair POlitical

Practices Cornrnission

June 28, 1991

Michael J. Kersten
Deputy LegisLative counsel
State capitol, suite 3o21
Sacramento, CA 9 5814 -4 99 6

Re: Your Request for Informal Assistance
our File No. I -91- 17 5

Dear Mr. Kersten:

You have requested infornal assistance with respect to the
newly-enacted prohibitions on acceptance of honoraria set forth in
Section eg:oz of the Political Reform Act (the rrl"gtr1.1

OUEST I ONS

1. !.tay a member of the Legislature agree to give a speech
upon the condition that a monetary donation will be made in the
rnember's name to a charitable organization specified by the mernber
or that a campaign contribution will. be made to the member's
campa ign cornrnittee?

2. May a menber of the Legislature agree tc give a speech
for no consideration but suggest at the time of agreement that a
monetary donation be made in his or her name to a charitable
organizition specified by the nember or a campaign contribution be
made to the member's campaign conmittee? (This guestion assurnes
that the member makes it clear at the tine of the aqreement that
he or she wiII give the speech regardless of whether the
charitabLe donation or campaign contribution is made. )

1 Gor".nr"nt Code Sections EIqOO-91015. A1l statutory references
are to the covernment Code unless otherwise indicated. Commission
regulati,ons appear at 2 California code of Regulations. Section
18600, et seo.- AlI references to regulations are to Title 2,
Oj.visj.on O of tne calitornia Code of Regul'ations. Informal
assistance does not provide the requestor with the immunity
fio"ia"a by an opini-on or formal wiitten advice. (covernment Code-section e31L4, 2 cal. code of Regs. section 18329(c) (3)')
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CONCLUS IONS

The following represents interim advice r^,hich may be revised
as the Commission considers new gift and honoraria regulations.
Proposed honoraria regulations ''/iII be before the commission for
prenotice discussi.on at its July neeting.

1. A legisLator nay not agree to give a speech upon the
expressed condition that a nonetary donation be rnade in the
nember's name to a charitable organization- However, acceptance
of a campaign contribution, v/hether not required as a precondition
for gi.ving the sPeech, vould not constitute acceptance of an
honorarium.

2. If a legislator agrees to give a speech with no
conditions attached and merely suggests that a contribution be
made to his or her campaign committee, the contribution will not
be considered to be an honorarium.

If a tegislator agrees to give a speech and rnerely suggests
chat a donation be made to charity, such a donation will not be
deemed to be an honorarium if the following circumstances are met:
(1) the donation is made directly to a bona fide charitable,
educational, civic, religious, or similar tax-exempt nonprorit
organization; (2) the legislator does not make the donation a
pr6condition for his or her speech; (3) the legislator does not
ttui. tt" donation as a deduction for incone tax Purposes; and (4)
the payment wiLl not confer a financial benefit on the legislator.

FACTS AND ANALYSIS

Effective January 1, 1991, menbers of the Legislature have
been prohibited f rorn iccepting honoraria by section 89502 ' That
section provides, in pertinent part, as follows:

(a) No elected state officer may accept an
honorariun.

‖Honorarium" e xcep t as prov ided ■ n(b) "Honorarlumrr means, excepE as provl'qelr r
subdivis.ion (c) , anv pavment made in consideration
for anv sDeech si.ven, article published, or
attenaince at any public or private conference,
convention, meetj'ng, 'iocial event, meaI, or like
gathering.

l.tenbers of the Legislature are elected state officers'
(Sections 8?OZ1 , 82024.) Therefore, excePt as otherwise provided
in section a95o2, mernbers of the Legislature cannot accept a

i""'.""t in consideration for giving a speech' In vier'r of the new

IIli"I.tv prohibitions, you h;ve requested guidance with respect
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to the application of the prohibitions to certain sj.tuations.
We provide the following interim advice:

1. Mav a nember aqree to qive a speech upon the condition that a
monetarv donation wiL] be nade in the menber's name to a
charitabl-e orqanization specified bv the nember or that a campaiqn
contribution wiIl be made to the member's campaiqn conrnittee?

We have previously advised that an elected officer may agree
to give a speech upon the condition that a donation be made to a
charity without the officer being deemed to have received a gift
or honorarium. (Speier Advice Letter, No. I-87-52, copy
enclosed. ) This aCvice was predicated upon an existing statute
and regulation which provide that a palrment donated to charity
within 30 days without the officer having taken a deduction for
tax purposes is not lreceived" as a gift. (See, Section
82028(b) (2); Regulation 18726.1(b) (2), copy enclosed. )

However. Section 89502, which became effective January 1,
1991. now sets forth specific circumstances under which the
prohibition against accepting honoraria does not apply to payments
made in consideration for making a speech. Subdivision (e) of
section 89502 provides an exception for honoraria which are either
returned to the donor or are donated to the ceneral Fund of the
State of californi.a within l0 days after recej.pt and for which no
tax deduction is claimed, There is no such express exception for
charitable donat ions .

At its May meeting, the commission discussed whether a
charitabl.e donation could be construed as an rrhonorariun.'r At
that time, the commission directed staff to provide interim advice
that an elected state off i.cer may not require that a donation be
made to charity as a condition for giving a speech. A payment
made to charity as a condition for giving a speech would be
considered a payment made 'rin consideration" for the speech and,
therefore, constitute an "honorariurn.'r Therefore, pending further
directj.on by the Commission, our advice is that a legislator may
not condition a speech upon the making of a charitable donation.

we have also prevj.ously given oral advice that a contribution
is not an honorarium. The tern rrhonorarium" is defined, in part,
as a "payment. " (Section 89502(b).) The Act defines "palrment" as
fo I Iows :

"Payment" means a Pa)rment, di-stribution,
transfer, Ioan, advance, deposit, gift or other
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renderinq of monev, propertv. services or anvthinq
eLse of vaIue, e/hether tangible or intangible.

section a2o44. Emphasis added.

we have interpreted the use of the word !'pa)rment" in the
definition of 'rhonorariunrt to be limited to those payments e/hich
would be classified as either "giftsf or I'income. " since campaign
contributions are expressly excluded from the definition of
rrgiftrr2 and the definition of rrincome, "3 we have advised that they
are also excluded fro:n the definition of 'rhonorariun. " It should
also be noted that prior to the enactment of the recent statutory
prohibitions on honoraria, Cornmission regulations defined an
honorarium as a "payment. " (Regulations 18623 and ]-a'72a, copies
encl-osed. ) Horrever, the commission has never advised that these
reguLatory definitions require that contributions be treated as
honoraria.

2. Mav a member of the Leqislature aqree to qive a sDeech for no
consideration but suqqest at the time of the aqreement that a
monetarv donation be made in his or her name to a charitable
oroanization specified bv the member, or that a campaiqn
contribution be made to the nember's camoaiqn committee?

Your second question assumes a situation where it is clear
that the Iegislator has not conditioned his or her speech uPon the
making of a donation to charity or contribution to his or her
camp"ign. If it is clear fron the surrounding circumstances that
the legislator's request is a nere suggestion and not
contraitually required, the legislator is not in a Position to
exercise direction and control over the funds suggested for
donation or contribution. Therefore. he or she has not I'acceptedrl
an honorarium. This situation would necessarily require a factual
determination to be made on a case-by-case basis.

with respect to a charitable donation, the paynent will not
be considered an honorarium under the following circumstances:
(1) the donation is made directly to a bona fide charitable,
educational, civic, religj.ous, oi similar tax-exempt nonprofit
organization; (21 the legislator does not make the donation a

pr6condition for his or her speech; (3) the Iegislator does not

"lui. tn" donation as a deduction for income tax purposes; and
(4) the payment will not confer a financial benefit on the
Iegis lator.

Again, we caution that the new honoraria prohibitions wiIl be

the su6ject of discussion before the comni.ssion at its July

See SeCtiOn 32028(b)

See SeCtiOn 82030(b)

(4)

(1)
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neeting. At that tirue, the Conuission vill be consi-dering
regulations to clarify the scope of the prohibitions. Therefore,
this advice is subject to change.

If you have any guestions regarding the above, please contact
me at (916) 322-59OL.

- S i ncere ly,
scott Ha I Iabr in
Acting ceneral COunsel

″ 〃 ∠
By: Margaret W. EI I ison

CounseI, Legal Division
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