
California
Fair Political

Practices Cornmission

January 29, L992

Kathy Lund
3970 Rocklin Road
P. O. Box 113I
RockIin, cA 956'77

Re: Your Request for Advice
Our PiIe No. A-9 2 -o53

Dear Ms. Lund:

This letter is in response to your request for advice
regarding your duties and respons ibi I it ies under the conflict-of-
inierest - piovis ions of the Politi.cal Reform Act (the rrasgrrl.l

OUEST I ONS

f. i.Jhat criteria or evidence should a public official use to
determine whether or not a decision on a development project wi-lI
have a financial effect on that official's ownership .interest in
real property?

2. Should the slope area Iocated between your home and the
deveJ,opable portion of the project site be counted as part of the
development project for purposes of applying Regulation 18702'3?

3. If so, is it reasonably foreseeable that decisions
regarding the proposed subdivision will have a material financial
efiect on the value of your residence which is distinguishable
from i-ts effect on the public aenerally?

i cor"tr.,."nt code Secti-ons Blo9o-91015. A11 statutory references
are -- o the Government Code unless otherwise indicated' Cornmission
regulations appear at 2 California Code of ReguLations. Section
1sooo, et seq-.- Al,I references to regulations are to Title 2'
oivrsion o oi the California Code of Regulations'
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CONCLUSIONS

1. A public official is required to roake a reasonable good
faith effort to determine the f inancj,al effects of a governmental
decision on his or her economic interests.

2. Regulation j-8702.3 does not take into consideration the
contour of the 1and. It only sets forth standards for deterrnining
materiality in terms of distance to the boundaries of the project.

3. If decisions regarding the proposed subdivision wi.]1 have
a material financial effect on your economic interests, such an
effect will be distinguishable from the effect on the public
genera I Iy .

FACTS

You are a city of Rocklin Councilmenber. You seek our advice
to deterrnine trhether you may participate in pending governmental
decisions regarding a proposed subdivision which is located near
your residence in the city of Rocklin.

The project, known as The Surnmit, is proposed for the top of
a hill tocated to the east of your hone within the city of
Rocklin. The developable portion of the project site is a 3oo to
8oo foot wide hiLltop rising 12o feet above the surrounding
neighborhoods. The hill runs essentially fron north to south'
theie is existing residential develop:nent surrounding the hiII on
three sides; the west, the south, and the east.

The site is currently zoned RE-20. The developnent request
for a subdivision map and use per:nit is consistent with the
current zoning. The applicant is requesting a rezoning to PD-RE-
20 for technicaJ. reasons. This rezoning vrill not change the
density allowed on the site. The RE-20 zone is a low density
residential zone, requiring minimun lots of 20, o00 square feet'

The city of Rocklin General PIan contains a policy
prohibitinq development on hillsides with a greater than 20
percent stope. viitually the entire west side of the hill has a
ilope approxinating 3o percent and is not proposed for
developmLnt. This slope is also heavily wooded. Access to the
hilltop, as weII as all utility hookups, are planned for the east
side of the hj-Il. The reasons for this design include the
steepness of the slope and the number of trees on the west side
along with the fact that ihe existing infrastructure on the east
side of the hi]l- was designed t'o service the hilttop' A street in
an adjacent subdivision stubs into the loqical access to the
hilltop and the utilitj.es i.n the subdivisions adjacent to the site
on the east vrere designed to extend up to the hilltop' As a
result, you believe there will be no develoPnent inpact fron the
project extendj,ng down the \.restern s1ope.
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while not proposed, it is possible that a secondary access
could be designed that would bring traffic down the northwest side
and along clover valley Road. You state that even if this were
done, the increase in traffic on Clover Valley Road vrould be
notnina L

You o$rn a residence which fronts on the west side of clover
valley Road. The hillside is located across cLover valley Road
and behind the lot that faces yours. The distance between your
lot and the nearest point of the project site is 260 feet. The
entrance to the project is 1.4 road miles fro:n your property.
From your home, you cannot see the top of the ridge or any of the
devel6pable area. The distance between your property line and the
develolable portion of the project j.s nore than 5oo feet. Despite
the pr6xinity of your lot to the project boundary, you believe
that your property is both physically and visually cut off fron
the proposed developnent. You have submitted for our
consideiation naps shorling the project site, the Iocation of your
home, and other characteristics of the project.

You believe that the proposed develoPnent will have no irnpact
on your residence because of the existing oak trees in.the open

=pai" area, the slope of the hill, and the fact that virtually all
traffic and servicei wilL access the si.te from the east side of
the hitl The city has retained a real estate appraiser who has
deternined that the development would have no effect on the homes
in your ne j.ghborhood .

ANALY S I S

Secti.on 8710o prohibits public officials from making,
participating in, or using their official position to influence a
governmLntal decision in which they know or have reason to know
ihey have a financial interest. As a city of Rocklin
Council:nenber, you are a public official. (Section 82048.)

An official has a financial interest in a decision within the
meaning of Section 87100 if it is reasonably foreseeable . 

that the
decisi6n will have a material financial effect, distinguishabl'e
from its effect on the public generally, on the official, or on a
member of the official's immediate f arnily,2 or on:

Any real property in which the public official
has a direct or indirect interest r,/orth one
thousand doll,ars (S1,000) or more.

2 An official's rrinmedj,ate farnilyrr are his or her spouse and
dependent children. (Section 82029.)
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Makinq. Participatinq in ttakinq, or Attenptinq to Influence a
Governrnental Decision

A public official Eakes a governnental decision or
participates in the roaking of a governmental decision whenever the
public official votes on a matter, cornmits the agency to a course
of action, or enters into any contractual agreement on behalf of
the agency. (Regulation 18700(b).) AdditionaIIy, a public
official participates in a governnental decision when, acting
within the authority of his or her position, the public official:

(1) Negotiates, wj.thout significant
substantive review, wj.th a governmental entity or
private person regarding the decision; or

(2) Advises or makes recommendations to the
decision-naker, either directly or wj.thout
significant intervening substantive review, by:

(A) Conducting research or rnaking any
investigation which requires the exercise of judg-
nent on the part of the officiaL or designated
employee and the purpose of which is to influence
the decision; or

(B) Preparing or presenting any report,
analysis or opinion. oraJ.J'y or in ,riting, ehich
requires the exercise of judgnent on the part of
the official or designated enployee and the purpose
of which is to influence the decision.

Regulation 18700 (c) .

with regard to a governmental decision which is within or
before an ofiicial,'s agency or an agency appointed by or subject
to the budgetary control of his or her agency, an official is
attempting to uie his or her official position to i.nf luence the
decision if, ror the purpose of influencing the deci-sion, the
official contacts, or appears before, or othervrise attempts to
influence any member, officer, employee or consultant of the
agency. Attempts to influence include, but are not linited to,
afipeaiances or contacts by the official on behalf of a business
entity, client, or customer. (Regulatj.on L8700.f.)

Accordingly, if it is reasonably foreseeable that your
econornic inteieit in your residence, whj.ch we presune to be worth
more than Sf,ooo, will be materially affected by decj-sions
regarding the proposed subdivisj'on' you must not only disqualify
yoirself-frorn participating in rornal decisions of the ci'ty
louncit which may afflct the value of your residence, but you nust
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also abstain fron attetnpting to influence the decisions by
co:nrnunicating with other netnbers of the city council or the staff
regarding the decisions.

Foreseeabi L itv
The effect of a decision is reasonabLy foreseeable if there

is a substantial likeLihood that it will occur. To be
foreseeable, the effect of a decj.sion must be more than a nere
possibility,' however, certainty is not required. (Dosrnev Cares v.
Do$rney Co@ (1987) 196 Cal.App'3d 983, 989-
991; witt v. Morrow (1977) 7o cal.ApP.3d 817; In re Thorner (19?5)
l FPPC Ops. 198.) The Act seeks to prevent nore than actual
conflicts of interest; it seeks to Prevent even the apPearance of
a possible conflict of interest. (witt v. llorrow, supra at 823.)

You have stated in your request for advice that the wooded
hiLLside obscures the view of the site of the proposed subdivision
fron your hone. In addition, you state that the proposed
subdivision wj.l1 not result in an increase in traffic in your
nei.ghborhood. However, it is foreseeable that a subdivision
Iocited at the top of a hiII which abuts your home vrill have an
effect on the value of your home. Even assuming that no traffic
will move through your neighborhood and that you wiII not see thj-s
subdivision at the top of the hiII fron your residence, the
proposed subdivision may Lead to soil erosion which night wash
aorn tn" west side of the hill where your home j.s l-ocated. It is
also foreseeable that there will be a change in the polluti-on and
noise Ievels in your neighborhood. Accordingly, the
foreseeability elernent is met. The next step is to determine
whether the effect of the pending decisions on the value of your
residence wi I1 be Inaterial.

Materia I itv

Regulation 18702 sets forth the guidelines for determining
whether an official's econonic interest in a decision i's
materially affected by a decision. Your residence will be
affected indirectly by the pending decisions. As you correctly
point out in your iequest for advice, when an official's interests
in real property are indirectlv involved in a governmental
decisionl tire appropriate standard for determining materiality is
that of negulation L8702.3 which states in pertinent Part that the
effect of i decision is material as to real property in which an
official has a direct, indirect or beneficial ownership interest
(not including a leasehold interest) , if the following applies:
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The real property in which the official has an
interest, or any part of that real property, is
located within a 3o0 foot radius of the boundaries
(or the proposed boundaries) of the property which
is the subject of the decision, unless the decision
wiIl. have no financiaL effect upon the official's
real property interest.

Regulation L8'702.3 (a) (1), enphasis added.

You have asked whether the slope area located between your
home and the devetopable portion of the project site should be
counted as part of the development project for purposes of
applying Regulation 18702.3. Regulation La702.3 does not take
i.nto consideration the contour of the land but rather linits
itself to setting standards for nateriality with respect to
distances. Pursuant to Regulation 18702.3, the effect of
governrDental decisions on real property situated vrithin 300 feet
of property which is the subject of a governmental decision is
presuned rnateriaf . Therefore, unless you can show that the
pending decisions will have no financial effect on your residence,
;,our disqualification is required.

You have also asked what criteria or evidence should be used
'r Cetermi.ne whether or not a decision on a development project
',vr,II have a financial effect on an official's ownership interest
in real property, we have previously advi.sed that a public
official is required to make a reasonable good faith effort to
deternine the financial. effects of a governmental decision on his
j,nterests in real property. (Mcl-auqhlin Advice Letter, No. I-91-
f41.) You have stated that the city has sought the services of an
appraiser on your behalf and that this individual has deternined
t.hat the DroDosed subdivision vil,l have no financial effect on
your resiiente.3 Please note, holrever, that pursuant to
iubdivision (d) of Regulation L8702.3, factors which nust be
considered in determining whether a governnental decision wiII
have a material financial effect on an official's real property
include, but are not Iimited to:

(1) The proximity of the property which is
the subject of the decision and the nagnitude of
the proposed project or change in use in
reLaticnship to the property i.n which the official
has an interest,'

(2) whether it j.s reasonably foreseeable that
ihe decision will affect the deveLopment potential
or income produci,ng potential of the property;

3  .n render■ ng adv■ ce′  the
fact.  (In re Oqlesby (■ 975)

Conlmission does not Act as a finder of
■ FPPC Ops. 71′  77.)
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(3), In addition to the foregoing, in the case
of residential property, uhether it is reasonably
foreseeable that the decision wilI result in a
change to the character of the neighborhood
including, but not Iimited to, effects on traffic,
view, privacy, intensity of use, noise leve1s, air
emissions, or sinilar traits of the neighborhood.

Regulation 18702.3 (d) .

To the extent that you believe that the appraisal has taken
into consideratj.on aIl factors that nay affect the value of your
property, we will defer to your judgment to rely on the appraisal.
However, if it is deternined that decisions relating to the
proposed subdivision which is Located within 300 feet of Your
residence wilI have anv financial effect on the value of your
residence, your disqua L i f ication is required unless the ttpublic
generally" exception applies, as discussed below.

Public Genera I lv

Even if the reasonably foreseeable financial effect of a
decision is rnaterial, disquaJ.ification is required only if the
effect is d i st ingu j.shabl.e from the effect on the public generalJ.y'
(Section 87loo.) If the decision does not affect all members of
the public j.n the same manner, disqualification nay be required
unlels the effect of the decisj.on on the public official's
financial interests is the same as the effect on a significant
segnent of the public. (Regulation 18703.) For purposes of our
diicussion, the public is the entire population of the city. (In
re Lesan (f985) 9 FPPC Ops' 1,' In re or.ren (L976) 2 FPPC Ops. 77i
Joroensen Advice Letter, No. A-90-017.)

Your horne fronts clover Valley Road. The hj.llside where the
subdivision wiII be located is Iocated across Ehis road and
imrnediately behind the lot that faces yours. The project wiII
tovrer 120 feet above your neighborhood. Under this set of facts,
it is apparent that decisions regarding the proposed subdivision
wiII afiect your economic interests and those of your imnediate
neighbors in a manner r.rhich is distinguishable fron the effect on
individuals who are more removed from the proiect. Accordingly,
the "public generally" exception is not appli-cabIe to your facts.

Bifurcation

Under certain circumstances, Iarge and complex decisions nay
be divided into separate decisions when an of f icial- has a
disqualifying interest in one component of the decisions which is
not interdependent uPon other components. However, under some
circurnstances, a series of decisi.ons may be too i,nterrelated to be
considered separately. (ltiller Advice Letter, No. A-82-119.)
This would be the case if a decision on one asPect of the
subdivision will substantialJ.y affect a decision on another aspect
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of the subdivision. Under such circuttlstances, if you must
disqualify yourself frorn participating in one of the decisions,
you are also disqualified froru participating in the other
decisions.

For example, in a decision to select one of tvro autopark
sites, a deciiion to select one of the sites is essentially a
decision against the other autoPark site. (Booqaarg Advice
Letter, No: f-90-347.) sirnilarJ.y, decisions regarding.the
proposed subdivision rnay be so interrel'ated that decisions
iegirding one aspect of the subdivision wiII affect other
decisions regardinq the proposed subdivision.

Hor.rever, if it is possible to consider one particular aspect
of the proposed subdivision independently of the others, and if
the itelns are not interrelated, they rnay be bifurcated. If
certain decisions regarding the proposed subdivision nay be
bifurcated, then you would be required to abstain frorn
participating in discussions of disqualifying aspects of the
iecisions while participating freely in other decisions regarding
the subdivision.

For example, you state in your request for advice that, while
not proposed,- it is possible that a secondary access.could be
aesignei for the proposed subdivision which would bring traffic
down the northwest side of the hill and along clover valley Road'
If this road is buiJ.t, it e/i1l result in an increase in traffic in
your neighborhood which will foreseeably affect the quality of
iife in your neighborhood and potentially have an effect on your
economic interest in your residence. conversely, decisions
concerning the type of pavement to be used in the proPosed
subdivisi5n are liXely to have no effect at all on the value of
your res idence.

If you determine that certain decisions regarding the
proposed subdivision are not so interreLated that decisions
regiraing one asPect of the subdivision wiIl affect other
aeiisj.oni, such decisions may be bifurcated and considered
separately fron other decisions regarding the subdivision' In
orier to Lifurcate the pending decisions, the city council must
adhere to the following Procedure:

(1) The decisions in which you have a disqualifying
financial interest must be segregated from other decisions'

(2) The decisions from vrhich you are disqualified. must be
considered first, and a final decision must be reached by the city
council without your participation.

(3) once a f i,nal decision has been reached on a particular
ite:n, 'y6u nay participate in the deliberations and vote regarding
other irattera in the proposed subdivision so long as those
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deliberations and vote do not affect the previous dec■ sions from
which you were disquallfied。   (Merkuloff Advice Letter′  No. I-90-
542F MCNatt AdViCe Letter′  No. ■-90-7■ 4.)

we trust this ■etter adequately responds to your inquiry。
Shou■d you have any further questl:]E55:呈

:五

ding this matter′  d0
not hesitate to cal■  me at (9■ 6)

S incere Iy,
Scott HalIabrin

General counse I
玖_2年一
Breeze

counse I , Legat Division
SH:BMB:bb

a copies of Cornnission regulations and opinions are available in
rnany iaw libraries. Alternatively, copies of these Daterials and
cornirission advice letters uay be obtained fron the Corornission at a

cost of 10C per page.


