
California
Fair Political

Practices Comrnission

Apri■  ■6, ■992

T. Brent Harrkins
ttcDonough, Holland and Allen
555 Capitol l,!al1, Suite 950
SacraDento, cA 9 5814

Re: Your Request for Advice
. our FiIe No. A-92-070

Dear ur. Hawkins:

This is in response to your letter reguesting advice on
behalf of Half Moon Bay city Councilroeubers Deborah Ruddock, David
Iverson and stan Pastorino regarding their responsibil ities under
the confl ict-of- interest provisions of the Political Reforn Act
(the nActtr) .1

OUESTIONS

1. Hay city councilBeDbers Ruddock, Iverson and Pastorino
participate- in a decision concerning the North wavecrest Specific
-PLan, where CouncilmeEbers Ruddock and Iverson own residences
within 600 feet of the boundary of the specific plan area and
CouncilDember Pastorino is an officer and shareholder in a
corporation nhich owns a 4o-acre parcel which is 3,600 feet fron
the specific plan area?

2. If the councilnernbers do have a conflict of interest, rnay
they participate in the proceedings in their private capacity?

CONCLUS IONS

1. The real property interests of Councilmenbers Ruddock and
Iverson wiIl not be disqualifying financial interests with respect
to the North wavecrest Specific PIan decision if the
councilmembers' principal residences are no more than one-quarter
acre in size (or not larger than 125 percent of the median
residential lot size for the jurisdiction).

1 cor"rrrr"nt code Sections 81oOo-91015. AII statutory references
are to the covernDent code unless otherr.rise indicated. conmission
regulations appear at 2 california code of Regn-llations Section
18ooo, et seo. AII references to regulations are to Title 2,
Division 6 of the California code of Regulations.
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Councilmember Pastorino Dust disgualify himself froD the
specific plan decision if the decj.sion will have a uaterial
flnancial effect on any of his economic interests, including his
business interest.

2. An othenise disqualified official uay appear in the sane
manner as any other uember of the general public before his or her
own agency in the course of its prescribed governmental function
to represent his or her personal, interests in real Property or a
business entity, provided the ProPerty or business entity is
rrhollv owned bv the official or peEbers of his or her innediate
fani lv .

.. FACTS

The clty Council of Half l{oon Bay is in the process of
preparing a redeveloproent plan for the North Wavecrest
neaLvelopnent ProJect (the iproiecti). Half l{oon Bay has a
populatlon of less than 1o,oo0 peraona and covers a geogrraPhlc
lrla of less that 10 square nlleg. The proJect conslsts of three
contiguoue subareas rrithln the city, the aoutherntroBt of shich is
5oo acres of undeveloPed land.

The city council 1s also conslderLng a speclflc plan for thie
subarea callld the Northwest wavecrett Specific Plan (the
rspeciflc planr). The application of the specific plan ie linited
to the southernnost subarea and enconpassea 500 acrea of
undeveloped land. The specific plan uould not apPly to any other
part of the redeveloPEent area.

The city councilnenbers are elected at-Iarge and are required
to reside in-the jurisdiction. Three Derbers of the city council
have econoDic interests in the Jurisdictlon that are ln the
proxiuity to the specific PIan area.

Councihoembers Ruddock and Iverson own real property as
personal residences within the redevelopnent area and 600 feet
irorn the specific plan area. Councilmember Pastorino is an
officer and shareholder in a corporation vhich olrns a 4o-acre
parcel in the redeveloproent area which is 3,500 feet fron the
-pecific plan area. z

on April Lo, L992, you provided the following additional
infornation concerning counciluenber Pastorino: (1) the

2 Pla"=" note that this letter concerning the North wavecrest
Redevelopment Project and the Northirest wavecrest Speclfic PIan is
based on the facts presented in your letter. The Conmission does
not act as tbe finder of fact in providing advice. (In re ooelsbv
(1975) 1 FPPC ops. 71.) In addition, rre note that your enclosure
pertaine to the South wavecrest RedeveloPnent Project which does
not appear pertinent to this letter.
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councilDember and his iumediate fauily own only 6.5 percent of the
farnily corporation; (2) the corporation grows flowers which it
aell6 to retailers; and (3) none of the retailers are located
uithin 2,500 feet of the specific plan area.

ANAIYSIS

1. Econopic Interests

Section 87100 of the Act prohibits any public official fron
ualing, participating in Daking, or otheruise using his or her
official position to infl.uence a goverrulentat decision in which
the offlcial has a financial interest. Section 87103 specifies
that a public official has a financial interest in a decision if
it is rLasonably for.eseeable that the decision will have a
Daterial financial effect, distinguishable fron the effect on the
publlc generally, on the official or a nenber of his or her
funnedlate fauily or on:

(a) Any busineas entity in nhich the public
offlcial has a dLrect or indirect investnent worth
one thousand dollars (91,000) or Dore.

(b) Any real property ln whlch the publlc
offlcial has a dlrect or lndirect interest worth
one thousand dollare ($1r000) or Dore.

(c) Any source of incone, other than gifts
and other than loans by a cororoercial lending
institutlon in the regular course of business on
terns available to the public vithout regard to
officlal status, aggregating tuo hundred fifty
dollars ($250) or tlore in value provided to,
received by or pronlsed to the public official
within 12 nonths prior to the tine when the
decision is nade.

Section 87103(a)-(c).

According to the inforuation you have provided,
councilDembers Ruddock and Iverson own real property personal
residences in which they presumably have an interest of $1,000 or
Dore. Councilnernber Pastorino has an economic interest in a
business entity, a corporation, in shich he is an officer and owns
5. 5 percent.5

3 P1"... note, that if counciluember Pastorino and his imnediate
fanily owned 1d Percent or Dore of the corporation,.he vould also
be triated as thL ormer of a pro-rata share of the interests in
real property held by the corporation (Section 82033) and a pro-
rata ihale oi the sources of incorue to the corporation. (Section
82030. )
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Foreseeabilitv and lilaterialitv

A. Councilnepbers Ruddock and fverson

As stated above, a public official is prohibited from

4 P1".=" note that under soEe cLrcumstances a serl,es of decisions
Eay be too interrel.ated to be considered separately or ruay be
legally inseparable. For exanple, if the decision on the speci.f ic
plan uould reverse the result of a redevelopnent decision as set
forth in Regulation L8702.1(a) (3) (D) and Regarlation 18702.3(e),
the councitDenbers Dust disquallfy as to both decisions.

participating in a decision that rtiLl have a foreteeable and
naterial financiat effect on his or her econouic interest. An
effect is considered reasonably foreseeable if there is a
substantial likelihood that it rri1l occur. Certainty is not
required. However, if an effect is only a Dere possibility, it is
not reasonably foreseeable. (In re Thorner (1975) 1 FPPC ops.
198. )

According to your facts, the councilmeDbers do not orrn
property within the,-specific pla! area, but each has an interest
in ieal property near the speciftc plan area. The proxiuity of
each offlcial'E property to the speciflc plan area and the
nagnitude of the proposed proJact ln conparison to the cuEent
conditlon of the property auggeat that sone flnanclal. effecta on
the council.DeDb€r'a proPerty are lndeed foreseeabl€.

The materiality of the flnanclal effect dependB on the nature
of the decleion, and on the econoulc lntereet involved.
(Regrulation L87o2. ) For exauple, rlth reapect to soDe
red6velopnent decisions, an official'e property Ia coneLdered
directly lnvolved in the decislon lf the property 1s rithin the
redevelopnent area. These decielons include declelong to:
designate the survey area, to select the proJect area, to adopt-
the prelininary plan, to forn a proJect area connlttee, to certify
the environnental document, to adopt the redevelopnent plan, to
add terrltory to the redevelopuent area, or to rescind or amend

However, your question concerns a specific plan decision
within the redevelopnent area. A specific plan decision for a
discrete portion of the redevelopnent area is not considered a
trredevelopruent decisionr as set forth in Regnrlation
La702.1(a) (3) (D) or Regulatlon 18702.3(e). Thus, the decision on
the specific plan would be consldered as an independent decision
to delernine if there uiII be a foreseeable naterial financial
effect on an official's econornic interests. (In re owen (L976) 2

FPPC ops. 77; Harston Advice Letter, No. A-89-120; Rosenthal
Advice Letter, No. I-89-406. ) r



Our Fi■ e No. A-92-070
Page 5

The foreseeable indirect effect of a decision on an
official's real property interest is naterial if:

(1) The real property in which the
official has an interest, or any part of that
real property, is located within a 300 foot
radius of the boundaries (or the proposed
boundaries) of the property which is the
subject of the decision, unless the decision
will have no financial effect upon the
official's real proPerty interest.

***

( 3 ) ..The real property in r,rhich the
officlal has an lnterest 1s located outslde a
radius of 3oo feet and any part of the real
property is located within a radius of 21500
feet of the boundariea (or the proposed
boundarles) of the Property uhich la the
aubject of the decision and the decislon wlll
have a reasonably foreseeable financial effect
of:

(A) Ten thou8and dollars (910,OOO)
or rDore on the fair Darket value of the
real property in vhlch the official has
an interest; or

(B) Will affect the rental value of
the property by Sr,000 or Inore per 12
Donth Period.

Regu).ation 18702.3 (a) .

You stated that counciluenbers Ruddock and Iverson orrn real
property within 600 feet of the specific plan area. consequently,
Councitnenbers Ruddock and Iverson rnust disqualify theroselves froE
the specific plan decision if the decision will increase or
decrease the fair Barket value of their real proPerty interest by
$1o,ooo or Dore or the rental value of the property by S1,000 in a
12-nonth period. (Regulation 18702.3(a) (3) (A).)

we cannot deteraine the Dagnitude of the financial effect of
the decisions on the councilmenbers' real property. we must leave
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this factual deteruination of nateriality to you and the
councilnqrrnlrers within the guidelines provided by Regulation
LA7 02 .3 .5

B. councilpenber Pastorino

You Etated that CouncilneDber Pastorino ha6 an interest in a
fanily corporation. Since the councilDeDlrer' E interest is less
than 10 percent, the i6sue becoDeE rrhether it is reasonably
foreseeable that the decision nilI financially affect the
corporation.

An interest in a businese entity ril1 result in
disqual ification if a decision vill either directly or indirectly
have a foreseeable 4aterlal flnanclal effect on the buEiness. The
corporatlon in which the councllueDber has an interest iE not
directly involved in the specific plan decision.5 llhether the
indlrect effect on a businees entlty ls laterlal deP€ndE on the
financlat eLze of the businees entlty. For exarple, Regulation
].a7o2.2(g) provldes that for a relatlvely sraalI buglnees entity,
the lndlrect effect of a declslon ia naterial uhere:

(1) llhe deciglon rl11 reault ln an lncrease
or decreaae ln the giroaB ravenuea for a liscal year
of S10,o0o or Eorei or

(2) The deciglon slII regult ln the buslness
entlty incurring or avoiding addltlonal exPenseE or
reducing or elinlnatlnq exieting expensea for a
fiscal year in the anount of S2r500 or Dorei or

(3) The decleion wlll result In the lncrease

E- negulation 18702.3(d) does set forth factors that nust be
considered in deternining vhether the decisions will have a
material financial effect on the value of the real property in
whj,ch the official's has an interest: (1) the proxinity of the
property which is the subject of the decision and the Eagnitude of
the proposed project or change ln use in relationship to the
property in which the official has an interest; (2) lrhether it is
reasonably foreseeable that the decision nilI affect the
developnent potential or incone producing potential of the
property; (3) irhether it is reasonably foreseeable that the
decision will resuLt in a change to the character of the
neighborhood including, but not linited to, the effect on traffic,
view, privacy, intensity of use, noise levels, air emissions, or
siuilar traits of the neighborhood. The factors to be considered
are not linited to the factors specified in Regrulation 18702.3(d).
6 tf th. corporation initiated the proceeding in uhich the
decislon is to be Dade or is a naued party (Regrulation
ra7o2.1(b) ), Regulation 18702.1 providea that the effect of the
decision uould b€ material.
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or decrease in the value of assets or liabilities
of S1O,0O0 or Dore.

Thus, if subdivision (d) i.as the applicable provision,
Councilnenber Pastorino would be required to disqualify hiroself
froD any decision of the city council that would affect the gross
revenues of the corporation by Sro,000 or nore for a fiscal year,
or the value of assets or liabilities by 91o,ooo or more, or would
result in the corporation incurring or avoiding additional
expenses or reducing or elininating existing expenses for a fiscal
year in the amount of 92,500 or nore.

You atated that the only asset of the corporation that night
be affected by the specific plan decision was the corPoration's
real property vhich..d.s situated approximately 3,600 feet froD the
speciilc plan area. You stated your belief that it is not
rLasonably foreseeable that the property w111 be financially
affected by the declsion.

whether a flnanclal effect on the councllneuber'a proPerty la
foreaeeable ls a close questlon. However, it ls clear fron
Regulatlon 1-s7o2.2 that if the foreseeable financial effect of the
deilslon u111 not roeet the thresholds of the regulation, the
corporation wIlI not be a dlsqualifylng flnanclal interest.

3. The nPublic Generallvn Exceotlon

Pub1ic officials r.rith real' Property interests that ni11 be
flnanclally affected by a qovernnental decision nay still
partlclpate ln a declsion if the effect of the decision on their
property ls not dlstingnrlshable from the effect on the public
gen-rally. For the npubllc Aenerally'r exception to apply, a
decision Du6t affect the official's interests in substantially the
saEe Danner as it sould affect a slgnlflcant seguent of the Publlc
of the official's jurisdiction. (Regulation 18703.)

In the Yanq Advlce Letter (No. A-90-067) lre concl.uded that
the redevetopnent area did not contain a sufficient portion of the
population of HaIf Moon Bay to pernj.t use of the tipublic
generally' exception. since the specific plan area is even
smaller ue conclude that the exception still does not apply to any
of the econoroic interests in guestion.

However, Regulation 18703.1 provides an additional exception
applicable to snall jurisdictions. you stated that the population
oi ttalf Noon Bay is less than 25,000 persons and the geographic
area of the city is less than 10 square roiles. You also stated
that city councilmembers are reguired to reside within the
jurisdiction and are efected in an at-large election. Thus
issuning that the residences of councilnenbers Ruddock and Iverson
are no nore than one-quarter acre in size (or not larger than 125
percent of the nedian residential 1ot size for the jurisdiction),
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the courae of lta lbed governrantal lunctlon 3,p-feDfelenl
, provi.ded tbe

orned by the off or Derb€ra of hls or her

pursuant to Regulation 18703.1, the effect of the tpecific plan
decision on the councituenbers' princj.pal residences will be
deemed indistinguishable from the effect of the decisions on the
public generally.

of course, since the exceptlon is liuited to personal
residences, the exception wouLd not apply to councllmember
Pastorinots economic interest if you deternine it is
d isgua 1i fying .

4. Official's Representino Their Peraonal Interests

In your fo11os up letter of February 3, 1992, you asked
rrhether Lhe counciluenbers could participate in the Proceedings in

participating
their personat capac-.itiee if in fact they ar9 diaqualified froD
participatinq ln the declsion ln their offlclal caPaclty.Lhe declsion ln their offlclal capaclty.

1(b) expreasty provldea an exception sheuhere annecrulation 18700. 1(b) exPreBsly provldea
otf,ernlse dlequallfied offlclal aPPoargotsfrenrlse dleguallfied offlclal aPP6ars ln tbe sarle Danner aE any
other Demb€r of tha general publlc b€fors ble or bsr osn agency 1n

呈五:::I:こe llHll)lV
Accordinq to your facta, CouncllDeDbers Ruddock and Iveraon

orrn homeg wittrin eoo feet of the ProJect area, both of vhich are a
trpersonal interest' ae defined ln.Regrulatlon 18700.1(b).
ciuncilneuber Pastorino ls an offlcer and ehareholder ln a faully
corporatlon. Ilorrever, you stated that the counc i lueuber and hls
inn-eaiate fanlIy only own 6.5 Percent of the corporatlon. Slnce
the fanily corporatlon iE not sole1y ovned by the. counc i,lnember
and Denbeie of hls Lnnedlate fauily, the corporatlon and the 40-
acre parcel owned by the corporatlon are not the personal
interests of the counclluenber.

Thus, councilnerobers Ruddock and Iverson can aPpear before
the Half litoon Bay City Council, ln the sane manner aE any other
nember of the putlic, to advocate on behalf of their own personal
interests with respect to the decieion froE rrhich they are
disgualified. Houever, the coloDents of the councilmenber's nust
be iinited to their oersonaL interests, and they should take care
to clarify thaE they are not acting in any official capacity or
appearing to represent any other person's interests. (Larsen

' Section 82029 defines
dependent children of the

n inroediate fauilyn to be the spouse and
counciLoeuber.
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Advice Letter′  No. A-87-■ 5■ .)
Counci■ member Pastorino.

The exception r,ould not apply to

If you have any further questions r:g]E:::ヨ
. hiS matter′p■ease feel free to contact me at (9■ 6) 〔

Sincerely′

Scott Ha■labrin
General counsel

John w. Iial lace
counsel, Legal Division

SH:」WW:aa

oo copies of Conmission regnrlations and opinions are available in
mady law libraries. Atternatively, copies of these uaterials and
Corn,nission advice letters nay be obtained fron the Conmission at a
cost of 10C per page.


