
California
Fair Political

Practices Cornmission

March 5, 1992

Dawson Arnol-d
County Counsel
county Administrative center
707 Nevada Street
susanville, cA 9613 0

Re: Your Request for Adv j.ce
Our FiIe No. A-92-094

Dear l,tr. Arnold:

This letter is in response to your reguest for advice
regarding the duties and responsibil ities of t{r. Lyle Lough,
Chiirrnan-of the Board of Supervisors of Lassen County, under the
conf I ict-of- interest provisions of the Pol.itical Reform Act (the
"Act " ) . 1

OUESTI ON

Under the conf I ict-of- interest provisions of the Act, nay
chairrnan Lough participate in a decj.sion to place on the. baflot
in" i.rr". of-expansion of the prison, california correctional
Center, Iocated in the countY?

CONCLUS I ON

Supervisor Lough nay particj'pate in a decision to place the
issue oi prison expinsion on the bal1ot unless it is reasonably
ioreseeabie that the decisi.on wil,l. have a naterial financial
.ii".t, distinguishable fron the effect on the publi'c generally'
on hi.s econornic interests.

1 cor".rr..nt Code Sections B1OOO-91015. AII statutory references
are to tfie Governnent code unless otherwise indicated' Connission
regulations appear at 2 california code of Regulations . 

section
i;600, .t seg.' AII references to regulations are to Title 2'
oivision eE the california code of Regulations'
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FACTS

Mr. Lyle Lough, Chairrnan of the Board of supervisors of
Lassen county, owns and oPerates a water testing laboratory
business within the County of Lassen. l'1r. Lough's laboratory
provided lrater testing services to the california Department of
borrections for approxi.mately seven years prior to Mr. Lough's
acguisi-tion of it in 1987, and thereafter until June 30, l-991.
Hii contract lras on an annual "not to exceed[ basis. The contract
is awarded on the basis of co:npetitive bidding. Mr. Lough lost
the contract for the 1991-1992 fiscal year to a lower unitary
bidder. On June 30, 1991, Mr. Lough's business received S5,000
from the calif ornj.a Departnent of corrections in payment of water
testing services whj'ch the laboratory had performed during fiscal
year 1990-1991.

The Departnent of Corrections presently proposes to expand
the california correctional center at susanville, Lassen county,
California. This expansion has become a controversial issue
within the County of Lassen. The Department of corrections has
indicated that it will not 9o forward lrith the project t/ithout the
endorsenent of the Lassen county Board of Supervisors. The scoPe
and arnount of services to be fuinished under future water testing
contracts would not be affected by the expansion.

on February 4, L992, the board of supervisors conducted a
public ueeting in which Supervisor Lough did not participate' A

iotion to put future Prison expansion on the ballot for a non-
binding adiisory vote of the county's electors failed to receive
three affirnative votes.

A local radio talk show supports the prison expansion and has
broadcast the home phone number of each Lassen county Supervisor,
urging the radio audience to caIl and voice their. opinions to the
seieril board members. Supervisor Lough has received an
unprecedented number of such calls. A significant percentage of
the callers wish to have the matter appear on the June 2, L992,
ballot as a county-wide advisory measure. The last date on which
a local neasure can be pJ.aced on the ba11ot to be voted upon at
the June 2, 1992, election is March 6, 1992.

ANALYSIS

Section 87100 prohibits public officiaLs from making,
participating in, or using their offj.cial position to influence a
governmental decision in which they know or have reason to know
they have a financial interest.
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An official has a financial interest in a governmental
decision within the neaning of Section 87L00 if it is reasonably
foreseeable that the decision $riII have a material financial
effect, distinguishable from its effect on the public Aenerally,
on the official, or on a menber of the official's inmediate
fanily, or on:

(a) Any business entity in which the public
official has a direct or indirect investment !"orth
one thousand dollars (51,000) or more.

(b) Any real proPerty in which the public
official has a direct or indirect interest $/orth
one thousand doll.ars (S1,000) or nore.

(c) Any source of incone, other than gifts
and other thin toans by a comnercial lending
institution in the regular course of business on
terns available to the public without regard to
official status, aggregating two hundred fifty
dollars (S250) or Inore in value provided to,
received'by or pronised to the public official
within 12 nonths prior to the tine when the
decision is made.

(d) Any business entity in which the public
official is a director, officer, partner, trustee,
emp).oyee, or holds any position of nanagenent.

(e) Any donor of, or any intermediary or-
aqent'for a donor of, a gift or gifts aggregating
tio hundred fifty dolJ'ars (5250) or more in vaLue
provided to, received by, or.prornised to the public
officiat within 12 months prior to the time !,hen
the decision is made.

For purposes of this section, indirect
investment or interest means any investment or
interest owned by the sPouse or dePendent child of
a public official, by an agent on behalf of a
putlic official, or by a business entity or trust
in which the official, the official's agents,
spouse, and dependent children own directly,
indirectly, or beneficially a lO-percent interest
or greater.

Section 87103.

Public officials lrho have a financiaf interest in a
governnental decision must not only disqualify thenselves from
voting on those decisions, but also nust refrain frorn any
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DarticiDation in connection with those decisions' A Public
;;;i;i;i "participates in the making of a governnental decisionrl

"fren, actii',g within the authority of his or her position, he or
she :

(1) Negotiates, without significant
substantive ieview, with a governnental entity or
private person reqarding the decision; or

(2) Advj,ses or makes recommendations to the
decision-maker, either directly or !'ithout
significant intervening substantive review, by:

(A) Conducting research or making any
investigation vrhich requires the exercise of judg-
rnent on the part of the official or designated
employee and the purpose of vhich is to influence
the decision; or

(B) Preparing or Presenting-any report,
analysis or opinio;, ora1Iy or in writing, h'hich
i"g"i."t the -exercise of judgrnent on the part of
ihd otricial or designated enployee and the purpose
of which is to influence the decision'

Regulation 18700(c) (1) and (2).

Thus, an official with a disqualifying financial interest may

,,ot piiticipate in any governnentil decision in which he or she

;;; ;-;i;;;liar interis€. votins as a rnernber of the board or
;;;.;"i;;;t constitutes making a governnentar decision'
(RLqulation 18700(b) (1) . )

we have previously advised that arrang ing 
. 
a 

^neet 
ing betvJeen

public officiils to fa;ilitate an exchange of inforuration.in order
i;-;;; i-pi"j".t undervray, constitutes using.the official's

""=ition to influence a decision and is prohibited r^Ihere the
|;;i;i;i nu=-u-ii"uncial interesr in the acriviry. (puffer Advice
i.ii.r, No. I-90-390.) we have also previously advi'sed that a

aiie".iiri.d public oificiat may not chair a meeting where the
ontf iten on Lhe agenda will be the official's disqualifying
financial interest. (In re Biondo (1975) I FPPC Ops. 54; Skousen
Adv.ice Letter, No. e-dz-ooz). we have also advj'sed that a public
oificiaf vho has a financial interest in a governmental decision
,"v-""i-..rr a special meeting of the agency to deliberate on the
.itt".. (Archibeld Advice Letter, No. r-91-44') siniLarly,
supervisor Lough may not vote to place an issue on the ballot uhen
he has a disqualifying economic interest.

Moreover, an official with a disqualifying financial interest
rnust refrain from using his or her position to influence a

governmental decision in which he or she has a financial interest.
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Regulation 18700.1 defines when an officiaf is using his or her
;;;iai;; to influence a governnental decision' rt states, in
pertinent Part:

with regard to a governmenta] decision which
is \rithin or before an official's agency or an
agency appointed by or subject to the budgetary
c6ntrLr ti ni= or her agency, the of f icj'a1 is
attenpting to use his or her official position to
influlnce the decision if, for the Purpose of
influencing the decj-sion, the official contacts, or
appears beiore, or otherwise attenpts to influence'
any rnernUer, officer, eurployee or consultant of the
ugltcy. Attempts to influence include, but are not
:,imitla to, appearances or contacts by the official
on behalf of I business entity, client, or
customer .

Regulation 18700. 1(a) .

supervisorLough,secononic.interestsincludetheCalifornia
Correctionat Centeri fron which he has received incorne in excess

"i-Szso 
in the preceding twelve nonths' Hov'ever, sj'nce any,

u.niiit ilowing- to the 6alifornia correctional center, a public
;;;;;. sould inure to the benefit of the state of california' the
;i;;;ai.i-;iiect of decisions resardins the california
6oii".ii"""1 Center lroufd not be distinguishable fron_the effect
on-tfre public generally. (Sieoel Advice Letter, our File No' A-
;;-;I;.i--in,r=i tni= s6urce ot incone is not disquarifving'

supervisor Lough owns a business. which wifl be indirectly
affecteh by the p"tditg decision.2- -The appropriate standard for
ali.-ii"i"S rnateiiatitf lrhen a snalI-business concern wilI be

;;i;;a;a iidirectty by a governmental decision is that of
n.q"iition 18702.2-which itates in pertinent part that the effect
of a decision is material if:

(1) The decision wiII result in an increase
or decrease in the gross revenues for a fiscal year
of S1o,000 or more,' or

(21 The decision will result in the business
entity incurring or avoiding additional expenses or

2 PI".t. note that this test differs from that provided in our
pr."i"u= advice to Supervisor Lough' (Louoh Advice Letter' No'

5z:li-.f rnit retter -supersedes our previous advice'
A―



reducing or eliminating existing expenses for a
fiscal year in the amount of 92,500 or more,' or

(3) The decision wiII result in an increase
or decrease in the value of assets or liabilities
of $1O,0O0 or more.

Regulation L87 02 .2 (q) .

Thus, if it is reasonably foreseeable that an increase in
prison facitities in the county wilI affect Mr. Lough's business
in tne amounts stated above, his disqua l if icat ion would be
reguired. 3

we trust this letter adeguately responds to your inquiry'
Should you have any further questions regarding this natter, do
not hesitate to call ne at (916) 322-590L's

Our Fi■ e NO. A-92-094
Page 6

SH:BMB:bb

sincerely′

Scott Hallabrin
Acting Cenera■  Counsel

の

イ
諄

By: Blanca ll. Breeze
CounseI, LegaI Division

3 Yo,, have stated in your request for advice that the scope and
anount of services to te furnished under future water testing
contracts with the california correctional center at susanville
vrould not be affected by prison expansion. To the extent that an
expansion in correctional facilities will not create further
u"-=i".i. opportunities for Supervisor Lough, his disqualification
would not LL required. Bear in nind, however, that his
disgua l if icatiori would be reguired if, due to prison expansion,
theie is a greater dernand for Supervisor Lough's services thus
Ieading to lreater business opportunities, or there is the
poientiaf f5r contracts \./ith the Calitornia Correctional Center in
a:nounts exceeding those of previous contracts and the resulting
economic effect is material.
4 copies of Commission regutations and opinions are available in
.any iaw Iibraries. Alternatively, copies of these rnaterials and
coninission advice letters may be obtained from the Commission at a
cost of 10C per Pagle.


