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Gerald Geismar
Executive Director
Employment Training Panel
11OO J Street, 4th Floor
Sacramento, CA 958L4

Re: Your Request for Advice
Our FiIe No. A-95-407

Dear Mr. Geismar:

This is in response to your letter requesting- advice
regarding tne re=p"i=iU:-1iti6s of the members of the Employment

Training panel adiisory Research Counsel under the provisions of
the political neiorm alt (the rrasgrr 1 .1

please note that this letter is based on the facts presented

tous.TheCommissiondoesnotactasthefinderoffactin
providinq ua.riE;. (In re oglesby (Le75) 1 FPPC ops' 71')
Moreover, the advice cont"i=iit:ntt"it' i; linited Lo the provisions

of the Act and ao not take-i"i" consideration any prohibitions
contained i1 ito"i=io.,= outsiae the Po1itical Reform Act (See

€.cI. r Governmlnt Code Section 1090) '

OUESTION

New}yenactedSectionaTLo4prohibitsanypublicofficialof
a state .g"r,"i"ii;.1;;i;q ,"rb"rs'of advisory- committees of a

state agency)-from acting "= "tt 
agent or attorney for' oE

otherwise rePresenting, anl-other-p"1::l for compensation before

his or her agency or.any.oificer oi enpJ'oyee thereof if the

appearan"" oJ-"oio*rrr,i".tion is made for the purpose of influencing

f- *r,r*r,. code sections..:i:::-:1113;, .:'1.;:::i:::' E:ffifi5:;;r""::"[il:=il":;ffi";;";;ie-r,r""s orherwise indicated. commissr
: a^-- i - r^ado .,r poortl ationS , SgCtiOnSi:;"i:.I:;=":#'"1;1i ; t1 

1 f ::;L -::::, :: -*:::' ll' ili i';38i1il$; . 
"'"o;i'';;";";;;-t; ;;9:r:!::l:*?l:-'" ritre 2 

't

;i;i:rii'Z- or tn. ciiiiornia code ot nesurations.

references
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action on a contract, grant, loan, license' permit' or other
entitlernent for use.

You have asked trow the enactment of secti'on 87104 affects the
rnernueis-oi the Employnent Training Panel Advisory Research

Council.
CONCI.,USION

Anv individual who serves as a meDber of the Emplo)ment

,rui,,iiil ;;;;i-;;;i=;;; ;;;;;"i-councir is prohibited rrorn actins
(for compensation) ";-;"--;;;;' 

or attornev for' or othen'ise
representing, anY ot["i"ptiion by naking lnv forma] ::-]:I?T"I
aDDearance bef ore, ";=;yt;;;;s-'u"y 

orai or- \^'ritten conmunication

to. ttre Emplovment ri"ii'i"g'-P;;:i a: the Emplovment Training
;;"il; il;i;;ry n.="ui.n 6"uncit, or any officer or enployee

thereof, if the upp"Iiul"t-Ii'-"o'i""i"ation is made for the

DurDose of infruenctii'Ilil"i-Jil-"""tt"ct' grant' roan' ricense'

;;;;ia; or other entitrement for use'

FACTS

The Enplo)rment TraininS.ft"9I. (the 'rrpaneltr) 
is a special fund

state agency created i"-pi"iia" job trainlncr funds to businesses

and nonprofit "t't''ti"!] 
tii"-pu"6r 

-distribufes 
funds through

conrracrs witn emproi:;",';;"-";;-or - "*pr"v"ii, 
training agencies

( inctuding private ti'i- p'luii" 'schools 
' ="'"n- "! cornrounity colleges)

and Private rnaustrv"Io";;ii; iiic=l ' rhe paner provides

approximatery 576 *i rii"ii-a"i rars to "ot'Ii"it"t= 
inrougn trainins

agreements .

As part of new amendments to the Government Code sectj'ons

ooverning the pane'L-' fi"-i"gitrtt"" t"o'ii"= tn" Pane1 to create

in Advisory nesearci EtLIii- ttitt . "o"'3iii 
) ' The regisration

orovides rhat the .x"iliil-il'iaait:.orr_ti-.i.,v "in"r.drhv, 
conduct

i review of paner p;ii;i;! with the.goui-oi'-i""troping-in inproved

i."I."= ro' a""'l:ritg:.;llitgr,t;l"i;g:;ffi*il3 i::':"'ontracts'
ihis review may rnc
liiiirilii"; or'un or the forrowins:

(1) The necessity for mininum training hours'

(2\ The ratio between fixed classroon training and

"trr"iil"a- 
on-s ite training '

(3) Training across job classifications within the same

industrY base'

(4) voluntary training after hours'

(5) Grievance Processes '

(6) Reinbursement tinelines'
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(7)contractapprova],amendmentandmodificationprocesses.

According to conversations with Peter G' DeMauro of your
orticel-irre-c5uncir wili not be making final decisions, but will
;;-;;kid ;ecommendations to the panel' .The panel is.then..
i"o.riiEa-""der the stitute to subuit.an interim rePort to- the
ffii:i;";;-rti"it-i""rudes the council's recommendations bv

il;i1-i;-1;gi, ana a final report bv the end of 1ee6'

ANAI,YSI S

Sections 871-00 and 87103

The Act requires that every public official disclose his or

her econonic interests-irttt "ot'ia foreseeably be affected by the
'j;.;;;;-;-trre orriciaLTs duties' (sections 81002 (c\ ' 872oo-

87313.) trPublic otriiiir; i=-a"ii""ti-in section 82048 and Regula-

tion 18700(a) (1) to iiii"a"-'"trers of boards and comnissions:

(1) rrl'lembertr shalt include' -but not be

tinit;;'to, sararied or unsalaried nembers of
boards o. tornrn''"=ions witn decisionmaking
I"ttt"tiiv. A board or commj'ssion possesses

iJ.iii""iuxing authoritv whenever:

(A) It nay make a final governmental
decision;

(B) It nay conPel a governmental
decision; ii i[""v prevenE-a governmental
decision "iln"i ry'tlu=on.of "t excrusive
Po$,er to- i"i[i"tt'the. decision or by reason of
a veto 'n'-h "Y 

not be overridden; or

(c) It makes substantive reconmendations
which are, ;"e;;;t-;; extended'period of tirne

have ueenl t"g"i"tfy approved, without
signiticalrt- "i""a'"itt 

-oi nodif ication by

anotlrer p" i"-"iiicia1 or governmental
agency '

According to the information you have provided' nembers of

the council wirr not roaxe tinar gor"r*lrri.i decisions and wilr

not have the pover ;"T;;i";tqii19i=-P; veto then' rhus' the

councir rrould be un-iari=-orv body and.ti-e counci,s nenbers wourd

not be "public orr'"iliii--t'= a"ti''"a. it''-i""ii"" 82048 and Regnrla-

ti.,,-iaz-oo r a) ( 1 ) . i::::f:*Iir=mtii;":tr:1",::ll:il":':'":i"subiect to the disclosure anq qrEYsq^

Act.

Eovrever, once constituted ' if t|1 counciL's substantive

recommendatio''= ttt-i";;i;;iv approved ;;;il;;' sisniricant anend-

;;;:;' ffi ir'",::::,ffi;;lf:i;:];ult"":,:t:ir, !nil'!li".
nenbers of the cour



to Regulation 18700(a) (1) (c) ' At.that tine the disclosure and
;i=a;;iiii;.iiot t"q,rireroents of the Act would apprv'

secti-on 87104

The main thrust of your question pertains to new Section
a7:ro4, which becam" "ii"6tit'" 

January 1' rsss' This section
provides :
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contrict, grant, loan 
'

a broader def inition of 
- 
I'pub.-lic

orovides a broader definition of rrpubrac

":;'i;;= ;";li;;. a .pubric official" isof this
slltion-e2048, and el'reiv grember' gE-anv
: 

= 
: ; ;;; .*"d, -wtreiltne 

c omm i tt e e i s
otherwise.

a7:-o4, the mernbers of the
officials subject to that

(a) No public official of a state agency
shalI, io. "o 

p"t=ation, act as an agent or
Iilitil"v-i"i, 'or otnerwise represent' any other
;;;;;;-;, ,.kitg any formar or infornar appearance
;;;;;,-;t ny maxin! any orar or.written
I"orm"nicutio'., to, his or her state alJency or any

"iil"". 
or employee thereof, if the appearance or

I"ri""i".iion is rnade for the purpose of
;;;i;;;;;;;-i"iio" on a contract' srant' roan'
il;;;;;;-p;rrnit, or other entitlement for use'

servinq on the councir /

Section 87104 does not act as a bar to anyone serving on the

"orr,.iil--io,r".r..,. 
tiE-.'ilii|i-*Iir-riroit-tr,eE-petsenls-eend"q!"

;;;;-6"y are on the council' For examp

an emplovee or u "ontilli;;-;t 
p"l""tiui contractor' the

individual woutd be pt"t'iUit"a 'fron actino as an agent or attorney

for, or otherwise-r";;;;;i;;;'--tnv otnet Derson bv naking any

rormal or inromar ";;;;;;;;;'Li"i"' 
or b^v nakins anv orar or

,iitt"r, cornmunicatiJ'"t:;'H; ;;;;1 ;' ""ir::t i:T.:l ;:'l:Ii:"::.
ik-:n*L ; i' ":t:":n::":':::.;:";:Tllii; 

- ;;;''r - 
r i'""="' permi'!'

;;-";i;;-;"titrennent for use''

Thus, for example' an employee- of a current contractor or

potentiar "ontt."toJ';ly';t;;'"-;"l- 
ir'" "o"t'"ir' 

but mav not appear

Thus, for PurPoses of Section

"orr,"ii would bL considered Public
section's Prohibition'

l-.

z pr"u=. nore rhar tt,e prorriuili:l il^t:::::l ?::t:.:i";:::
""u'li3ii"l';: 

:l;'.iy"!i:i:i:;^:;, :1i,,:::HI lSirilnli'3'=l#-:E:ll;; -::iTi:,i#J,*i*:: ;iit[]":]':tfl "l'!l?t.il,i".

broad
of

for

Section 8? 104 (b)
officialt' for PurPoses
itu o.t=ot defined in
aaviiorv pprudllec-sE
created bY statute or

use .
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on behalf of the employer to infLuence the panel's decision on a
contract .

2. Is the Emplover of a uember Barred from Neqotiatincr or
Biddinq on a contract \.vith the Panef?

The conf lj.ct of interest rules are personal to the public
official in question. The activities of the official's private
sector ernployer or the other employees of the employer are not
regulated by the Act. Thus, while the nember of the advisory
council rnay not influence the pane1, the enployer nay have other
employees coromunicate with the panel about a contract.

3. Does Section 87104 Applv to ConsuLtants, Aqents or
Attornevs of a Contractinq orqanization?

Section 87104 would apply to anv menber of the council.
Thus, where a consultant, agent or attorney representing a
contractor or potential contractor is a member of the council, the
sarne prohibitions discussed above would apply.

For example, if a member of the council- is retained by a
contractor to be the contractor's agent, the agent/utember mav not
appear on behalf of the contractor for compensation to influence
thL panel's decision on a contract. This sane ruLe would apply
wheri the agent/nrember is an emptoyee of a firn that is retained
by the contiactor. The agent/Bember mav nqt appear on behalf of
tie contractor/ cl ient for cornpensation to influence the panel's
decision on a contract whether the conDensation comes from the
ernplover or the client (or anv other person).

consequently, consultants. agents or attorneys representing
contractora may serve on the council, but nay not appear -on. behalf
of any client ior conpensation to influence the panel's decision
on a contract.

4. Does section 87104 ADDIV tQ Persons from Trainino
Aoencies of a contractinq orqanization?

The same analysis discussed above would apply' These
individuals may serve on the counc j-1, but may not.appear on. behalf
of the ex0ploye; or any ctient of the enployer to influence the
panel's decision on a contract.

5.

The prohibition in Section 87104 aPplies in situations where

the nenber will be cornlensatea by sone Lrrira party' Tli:
i"i"ir"r""t'- is-sinirar' to that sEt forth in section 87400 et seq.,
and 87406. In the sir""i"" Advice Letter, No. r-94-OO1'.vre stated
that a person *a= ,roE:iE6ropensatedr to influence a decision if the
i"ai"iair.f is not being coilpensated by anv othef oefEon for. the

il;;;;;-;; irrri""""i"s-the iecision' For exanple' if a-nember
".pp-"ii.a on a voluntaiy basis before the panel on behalf of a
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nonprofit, and received no cornpensation, the section would not
prohibit the appearance.

You specifically asked whether a member lrould be prohibited
fron appearing before the panel where the incone the member
receiv-ei is through a subcontract to the contract with the pane1.
If the nember receives compensation fron anv other Derson to act
as an agrent or attorney for, or otherwise represent, any other
person (by rnaxing any appearance or oral or lrritten conmunication
to the lanef or iny ofticer or enployee of the panel) to influence
the actions of the panet regarding a contract, grant, Loan,
license, perrnit, or other entitlenent for use, it faLls rrithin the
prohibiiion. This would be the case even where the nember
ieceives compensation for this purpose from sources other than the
contractor.

6. would the Prohibition ADpIv to ReDresentatives of
E'nDlover Groups?

As noted above, the compensation can come frorn any other
source; this would include an association representing. enployers '
Thus, if the other requirements of the statute are satisfied, the
prohibition i^iou1d appl,y. Of course, the express terms of the
itat,rt" lirnit the piofrilition to comnunications nade for the
p;;F=" of influeniing action on a contract, grant, loan, Iicense,
permit, or other entitlement for use.

7. would the Prohibition Applv to Representatives of Private
Industrv councils (PIcs) ?

The same rules di,scussed above \'rould apply to members who are
employed by Pfcs.

8. would the Prohibition ADPIY where a Member of the council
eecomes Em;f;yed bv a Contractor ifter Appointnent to the Council?

Since the prohibition is on the conduct of the member, it
applies irrespeltive of when an exnplolment relationship is
establisheil oi contract made. so long as the individual is a
member, the prohibition will apply.

9. Public Entity contractors

The prohibition in Section 87104 applies where the-member
acts ioi 'cornf-n"ati"n to represent any other person. . 

trPersonrr is
ui"iary defiireal in section ezoaz to include any individual,
p."piiLt"..hip, firn, partnership, joint venture, syndicate,
Lr*irr"t" trusL, "orop"n!, 

corporation, association, conmittee, and
iny otter organizatlon- or grouP of persons acting in concert'
iiii"-a"ti"ition nas been c5nstiued Lo include public agencies
*iiiri" its scope. (In re Witt (197s) I FPPC ops' 1, livaE Advice
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Letter, No. I-86-L17.) Thus, sectj-on 87104 lrou1d apply to urembers
employed by pubtic agencies to represent then before the panel.

If you have any further questj,ons regarding this matter,
please feel free to contact xne at (916) 322-5660-5

sincerely,

Steven G. churchlrelL
Ge\eral Counsel

/1 r-t \ iL- t- ,L <_)(o)<-( ___==__.--
By: ,John W. wallace

qounsel, Legal Division
./

3 Copies of Conu'ission regnrlations and.Opinions are available in
nany iaw libraries. Atternatively, copies of these materials and
corni is=ion advice letters nay be ortained fron the Connission at a

cost of 10C Per Page.


