
Farn Polrrrcel PnacrrcEs CouurssroN
428 J Street o Suite 620 r Sacramento, CA 95814-2329

(916) 322-5660 o Fax (916) 322-0886

May 19,2004

Gerald E. Raycraft
3250 Mustang Circle
Fairfield, CA94533

Your Request for fnformal Assistance
Our FiIe No. I-04-087

Dear Mr. Raycraft:

This letter is in response to your request for informal assistancel regarding the
conflict-of-interest provisions of the Political Reform Act (the "Act').2 Nothing in this
letter should be construed to evaluate any conduct which has already taken place. In
addition, this letter is based on the facts presented. The Fair Political Practices
Commission (the "Commission') does not act as the finder of fact when it renders advice.
(In re Oglesby (1975) I FPPC Ops. 71.)

QUESTION

As the community development director for the City of Suisun, (the "City') do
you have a potential conflict of interest under the Act in participating in any decisions
involving the revitalization strategy for the City's downtown area, including potential
redevelopment of properties, where the property to be redeveloped is located within 500
feet ofproperty you own?

CONCLUSION

You would have a conflict of interest under the Act only if the specific
goveflrmental decision would have a reasonably foreseeable material financial effect on
one or more of your economic interests according to the standards discussed herein. We
have not been given enough information regarding the specific governmental decisions to
determine what the reasonably foreseeable financial effects, if any, may be.

I Informal assistance does not confer the immunityprovided by a Commission opinion or formal
written advice. (Regulation I 8329(c)(3), copy enclosed.)

2 Govemment Code sections S1000 - gl}14. iommission regulations appear at Title 2, sections
18109-18997, of the California Code ofRegulations. All statutoryreferences heriin are to the Govemment
Code unless otherwise indicated. All regulatory references herein are to Title 2 of the California Code of
Regulations unless otherwise indicated.

Re

{F-rf,
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FACTS

You are proposing to accept a position, under contract as an hourly employee, as
the community development director with the City of Suisun.

You and your wife own a 100-year old Victorian, located on California Street (the
"California Street property') which you acquiredinlgTg. Until June z}}l,it was your
personal pimary residence. The property is approximately 400 feet west of Main Street
and is a combination residential (curren y four rental units) and business (one-half of the
first floor is the location of your wife's tax and bookkeeping businesg Chris Raycraft, EA
and Associates). You no longer reside at this property.

As community development director, your primary responsibility would be to
work with city staff and consultants in overseeing and promoting a second phase of a
rcitalizatron strategy for the downtown. This phase includes a focus on physical
improvements and new development (mixed-use) along Main Street. It is possible that
one or more of the properties to be redeveloped would be within 500 feet of your
property.

You anticipate your responsibilities as community development director to
include the following:

working with consultants and city staff in refining thepreliminaryplans
for the downtown;
overseeing the entitlement process (city staff, consultants, planning
commission and city council/redevelopment agency) related to project
applications;
Providing a city information resource for the public and development
community;
Managing the city's planning function including implementation of the
general plan, enforcement of applicable ordinances, maintenance/update
of planning documents, presentations to city bodies and public
groups/organizations; and
Other duties normally the responsibility of a city planning
director/community development director.

In a follow-up telephone conversation, you stated that the position is "designated,,
in the agency's conflict of interest code and you would be required to file a Form 700
"Statement of Economic Interests."

ANALYSIS

Porrnrrar, Coxrr.lcr oF INTEREST

The Act's confliet-of-interest provisions ensure that public officials will "perform
their duties in an impartial manner, free from bias caused by their own financial interests

a

a

a

a

a
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or the financial interests of persons who have supported them." (Section 81001(b).)
Section 87100 prohibits anypublic official from makingparticrpating in making, or
otherwise using his orher official position to influence a govemmental decision in which
the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether
an official has a disqualifying conflict of interest. (Regulation 1S700(b).) The general
rule, however, is that a conflict of interest exists whenever a public official makes a
govefirmental decision which has a reasonably foreseeable material financial effect on
one or more of his or her financial interests.

srBrs I &2: Ans You a Purr,rc orrrcr.lr, M,troxc, panrrcrplrrxc IN MAKING, oR
Ixrr,ugxcrNc A GovsnxuENTAL Drcrsrm?

The conflict-of-interest provisions of the Act apply only to 'lublic officials,,,
including "designated employees" as enumerated in the agency's conflict of interest code.
(Section 87100.) A "public official" is defined by the Act to include "evwTrmenrber,
officer, employee or consultant of a state or local government agency." (Section 82048.)
Therefore, you are a'lublic official" who would be'tnaking-'\xticrpating in the
making" or using or atternpting to use your official position to "influence" a governmental
decision within the meaning of the Act.

srrp 3: Do You rravr A PorENTraLLy DrseuAlrryrNc EcoNoMrc Ixrrnrsr?

A public official has a financial interest in a decision within themeaning of
section 87103 if it is reasonably foreseeable that the decision will have a material
financial effect, distinguishable from its effect on the public generally, on the official, a
member of his or her immediate family, or on any one of five enumerated economic
interests, including:

A public official has an economic interest in a business entity in which he or she has a
direct or indirect investnent of $2,000 or more (g 87103(a); reg. lg703.l(a)); or in
which he or she is a director, officer, partner, kustee, employee, or holds any position
ofmanagement (g 87103(d); reg. 18703.1(b);

A public official has an economic interest in real property in which he or she has a
direct or indirect interest of $2,000 or more ($ 87103(b); reg. $7A3.2);

A public official has an economic interest in any soruce of income, including
promised income, which aggregates to $500 or more within 12 months prior to the
decision ($ 87103(c); reg. 18703.3);

a

a

a

A public official has an economic interest in any source of gifts to him or her if the
grfts aggregate to $340 or more within 12 months prior to the decision (g 87103(e);
reg.18703.4);
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A public official has an economic interest in his or her personal finances, including
those of his or her immediate family -- this is the "personal financial effects" rule
($ 87103; reg. 18703.5).

Based on your facts, the following ile economic interests that you must consider
when making decisions as the community development director:

Real Property: A public official has an economic interest in any real property in
which the public official has a direct or indirect interest worth two thousand dollars
($2,000) or more (section 87103(b); regulation 1,87A3.2). Forpurposes of section 87103,
"indirect investment or interest" means "any invesknent or interest owned by the spouse
or dependent child of a public official, by an agenton behalf of a public official, or by a
business entity or trust in which the official, the official's age,nts, spouse, or dependent
children own directly, indirectly, or beneficially a lGpercent interest or greater."

Because you and your wife each have an ownership interest presumed to be
valued in excess of $2,000 in the California Street property, you have an economic
interest in the real property.

Business Entity: A public official has an economic interest in abusiness entity if
the public official has a direct or indirect investnent of two thousand dollars ($2,000) or
more in the business entity. (Regulation 18703.1(a).) Because your wife operates a tax
and bookkeeping business you also have an economic interest in the business entity.

Source of fncome: Regulation 18703.3 states that ". . .a public official has an
economic interest in any person from whom he or she has received income, including
commission income and incentive compensation ... aggregating five hundred dollars
($500) witldn 12 months prior to the time when the relevant govemmental decision is
made."

Income from an individual also includes apro-rata share of income of any
business entity in which the official owns a lO-percent interest or greater. When the pro-
rata share equals or exceeds $500 in any l2-month period, the source of that income to
the business entity becomes a "source of income" within the meaning of section
87103(c), requiring disqualification as to decisions having a reasonably foreseeable
material financial effect upon the source of income, which is distinguishable from the
effect on the public generally. (winnie Advice Letter, No. A-85-228.) you would
therefore, have a source of income economic interest from the clients of your wife's
business where your pro rata share is $500 or more.

Additionally, since the California Street property is income producing, as it
contains four rental units, you would have an economic interest in any source of income
[tenants] from whom you receive $500 or more in rental income within 12 months prior
to the date when the relevant governmental decision is made.
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Srur 4: Is Tm EcoNovrrc INTEREST Drnrcrr,y oR INDTRECTLy Ixvor,vpo rN TrrE
Govrnx*TENTAL Drcrsro.I?

o'In order to determine if a governmental decision's reasonably foreseeable
financial effect on a given economic interest is material, it must first be determined if the
official's economic interest is directly involved or indirectly involved in the
governmental decision." (Regulation I 8704(a).)

Real Property: For governmental decisions which affect real property interests,
the standards set forth in regulation 18704.2 apply (regulation lBTC/i(a)e).

Regulation I 87 04.2(a) states:

"(a) Real property in which a public official has an economic
interest is directly involved in a governmental decision if any of
the following apply:

(1) The real property in which the official has an interest, or any
part of that real property, is located within 500 feet of the
boundaries (or the proposed boundaries) of the property which is
the subject of the governmental decision....

(2) The governmental decision involves the zoning or rezoning,
annexation or deannexation, sale, purchase, or lease, or inclusion
in or exclusion from any city, county, disfict or other local
governmental subdivision, of the real property in which the official
has an interest or a similar decision affecting the real property. ...

(3) The governmental decision involves the issuance, denial or
revocation of a license, permit or other land use entitlement
authorizing a specific use or uses of the real property in which the
official has an interest.

(a) The governmental decision involves the imposition, repeal, or
modification of any tanes or fees assessed or imposed on the real
property in which the official has an interest.

(5) The governmental decision is to designate the survey area, to
select the project areq to adopt the preliminary plan, to form a
project area committee, to ceftiry the environmental document, to
adopt the redevelopment plan, to add territory to the
redevelopment axea, or to rescind or amend any of the above
decisions; and real property in which the official has an interest, or
any part of it is located within the boundaries (or the proposed
boundaries) or the redevelopment area.
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(6) The decision involves construction o{ or improvements to,
streets, water, sewer, storm drainage or similar facilities, and the
real property in which the official has an interest will receive new
or improved seryices."

If the real property that is the potential subject of the govemmental decisions is
located less than 500 feet from your real property economic interest, the Califomia Street
property owned by you and your wife would be directly involved. The Califomia Street
property would also be directly involved if it meets any of the other criteria set forth in
regulation 18704.2 (a)Q) through (6) above.

The California Street property would be indirectly involved if the decision
concemed property located more than 500 feet from that location. In addition, pursuant
to regulation 18704.2 (b) the California Skeet property would be indirectly involved if:

"(1) The decision solely concerns the amendment of an existing
zoningordinance or other land use regulation (such as changes in
the uses permitted, or development standardsapplieablg-withina-
particular zoning category) which is applicable to all other
properties designated in that category,which shall be analyzed
under Title2, california code of Regulations, section r8705.2(b).

(2) The decision solely concerns repairs, replacement, or
maintenance of existing streets, water, sewetr, storm drainage or
similar facilities."

Business Entities and Source of Income: For governmental decisions that affect
business entities and sources of income, the standards set forth in regulation 18704.1(a)
apply.

Regulation 187 0a J @) states:

"(a) A person, including business entities, sources of income ... is
directly involved in a decision before an official,s agency when
that person, either directly or by agent:

(l) hritiates the proceeding in which the decision will be made by
filing an application, claim, appeal, or similar request or;

(2) Is a named pffiy in, or is the subject of the proceeding
concerning the decision before the official or the official's agency.
A person is the subject of a proceeding if a decision invorves the
issuance, renewal, approval, denial or revocation of any license,
permit, or other entitlement to, or contract with, the subject
person."
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Therefore, if none of the tenants, or the clients of your wife's tax and
bookkeeping business, would be initiating the proceeding or would be named parties or
the subject of the proceedings concerning the governmental decisions, they would be
indirectly involved. Likewise, if the business entity is not a named party or the subject of
the proceedings concerning the govemmental decision it would be indirectly involved.

SrBp 5: Manrnru,rry Sraxmno

Real Property: Once the degree of involvement is determined, Step 5 of the conflict-
of-interest analysis addresses the applicable materiality standard. Regulation 18705.2(b) sets
forth the materiality standards for real property economic interests.

Directly Involved Real Property: The financial effect of a governmental decision on
real property which is directly involved in the decision is presumed to be material. This
presumption may be rebutted by proof that it is not reasonably foreseeable that the
governmental decision will have any financial effect on the real property. (Regulation
1870s.2(a)(1).)

Indirectly Involved Real Propertv: under regulation Is705.2(b)(r):

"[t]he financial effect of a governmental decision on real property [other
than leaseholdsl which is indirectly involved in the governmental decision
is presumed not to be material. This presumption may be rebuttedby
proof that there are specific circumstances regarding the governmental
decision, its financial effect, and the nature of the real property in which
the public official has an economic interest, which make it reasonably
foreseeable that the decision will have a material frnancial effect on the
real property in which the public official has an interest. Examples of
specific circumstances that will be considered include, but are not limited
to, circumstances where the decision affects:

"(A) The development potential or income producing potential of
the real property in which the official has an economic interest;

"(B) The use of the real property in which the official has an
economic interest;

"(C) The character of the neighborhood including nut not limited
to, substantial effects on: traffic, view, privacy, intensity ofusg
noise levels, air emissions, or similar kaits of the neighborhood."

Source of fncome: For indirectly involved sources of income who are individuals,
the effect of a decision is material under regulation r8705.30)(3) if:
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"(A) The decision will affect the individual's income, investrnents,
or other tangible or intangible assets or liabilities (other than real
property) by $1,000 or more; or

"(B) The decision will affect the individual's real property interest
in a manner that is considered material under Title2, California
Code of Regulations section 18705.2b)."

Business Entity: Regulation 18705.1(c) sets forth the materiality standards for an economic
interest in an indirectly involved business entity. Under regulation I 8705. 1(c)(4), the
financial effect of a governmental decision on a relatively small business in which a public
official has an interest and which is indirectlyinvolved in the governrnental decisionls
material if it is reasonably foreseeable that:

"(A) The govemmental decision will result in an increase or
decrease in the business entity's gross revenues for a fiscal year in
the amount of $20,000 or more; or,

(B) The govemmental decision will result in the business entity
incurring or avoiding additional expenses or reducing or
eliminating existing expenses for a fiscal iear in the amount of
$5,000 or more; or,

(C) The govemmental decision will result in an increase or
decrease in the value of the business entity's assets or liabilities of
$20,000 ormore."

Srrr 6: Rrasoxarly FoREsEEABLE

An effect upon economic interests is considered "reasonably foreseeable" if there
is a substantial likelihood that it will occur. @egulation 18706(a).) A financial effect
need not be certain to be considered reasonably foreseeablg but it must be more than a
mere possibility. Qn re Thorner (1975) I FppC Ops. I9S.)

With respect to your economic interests as set forth above, the determination of
whether or not it is reasonably foreseeable that the applicable materiality standard will be met
with respect to any of the economic interests, is necessmily a factual question that is
ultimately for you to determine according to the standards set forth above and based on the
particular governmental decision in question. Although you have provided us with a general
description of you prospective job duties, you have not provided us with enough details of
any particular governmental decision to make that determination.

With respect to the various decisions that may come before you, some of the matters
being decided may be more likely than others to have a reasonably foreseeable financial
effect on one or more of your economic interests. This will, of coursg depend on the various
options being considered and their likely impact on your economic interests. The



File No. I-04-087
Page No. 9

Commission does not act as finder of fact when rendering advice. (In re Oglesby (1975) I
FPPC Ops. 71.) We must leave that to you because the determination involves factualissues.
Once an effect is determined to be reasonably foreseeable, the burden is on the public official
to exercise reasonable diligence when deciding whetherthe effect is material. (yadon Advice
Letter, No. A-97-502.)

STnps 7 & 8 : PusLTc GuNnRau,y A}ID LEGALLY REQIIIRED PARTICIPATI6N

You have not presented any facts to suggest that analysis of the final two steps of
the conflict of interest analysis, step 7 - "public generally" or step 8 -..legally required
participation," is necessary.

For your information, we have enclosed thepamphlet "can I vote,,, a guide to
preventing conflicts of interest forpublic officials. If you have any other questions
regarding *ris matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca
Counsel

By: William
Counsel, Legal Division

Enclosures
wJLjg
I:\Adviceltrs\04-087
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