
Re:

Farn PolrucAt- PRACTTcES C ouurssroN
428 J Street o Suite 620 o Sacramento, CA 95g14-2-129

(916) 322-5660 o Fax (916) 322-0886

October 13,2004

Kathleen Faubion
Meyers, Nave, Riback,
Silver & Wilson
555 l2n Street, Suite 1500
Oakland, CA94607

Your Request for Advice
Our FiIe No. A-04-163

Dear Ms. Faubion:

This letter is in response to your request on behalf of Planning Commissioner
Debra Giordano for advice regarding the conflict-of-interest provisions of the political
Reform Act (the "Act").r

QUESTTON

Does Commissioner Giordano have a conflict of interest with respect to her
participation in the planning commission review and recommendations to tfre city council
regarding the Elmwood development project?

CONCLUSION

Based on the facts provided, we conclude that it is not reasonably foreseeable thatMs. Giordano's economic interest will be materially affected by this decision.

FACTS

The City of Milpitas is a general law city with a population of approximately
64,000' Milpitas is located in northem Sanla Clara cou"ty. The city is approximatety
13.6 square miles in size, of which approximatery 23%isioned roismgG-amity
residential use. There are approximately 17,370 iesidential units currenily in the city.

I Government Code sections 81000 - glol4. Commission regulations appear at Title 2, sections18109-18997, of the California Code of Regulations.
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The city is currently processing applications for commersial and residential
development in the vicinity of the existing Elmwood Correctional Facility along
Highway I-880 in Milpitas. The project includes amendments to the Milpitas General
Plan and the Midtown Specific Plan, a rezoning and planned unit development permit,
and other tentative map and permit approvals for new residential and commercial
development.

The project includes four compone,lrts across an approximately l20.62gross acre
site.

Elmwood Correctional Facility. Approximately 66.92 acres contain the existing
Elmwood Correctional Facility. The tentative map application will cteate a separate lot
for the facility, however, no new or additional development is proposed on this site.

Residential Development New residential developme,nt is propoted on
approximately 31 acres comprised of two sites. Site A is 9.7 acres in size and located
east of the correctional facility; Site B is 2l acres in size and located north of the
correctional facility. A total of 685 new residential units would be built on the two sites.
Approximately 315 condominium units would be built on Site A. A total of 370 units
comprised of 165 detached single-family units and 205 townhouse units would be built
on Site B. The project would increase the city,s housing stock by about 3.g%.
Approximately 110 units are proposed as affordable, and subjecito resale controls. The
developer also proposes to contibute funds for the futrne production of affordable units
offsite- The developer of the project will be KB Homes, *hi"h tlpically builds the homes
and also manages the initial sale of the units.

Commercial Development. New commercial development of approximately
150,000 square feet of auto sales is proposed on approxim atity zz.st acris along l-sto.

Parks and Trails. A one-asre neighborhood park is proposed in the residential
area. A three-acre linear park/trail is proposed along tfre Uetctr-tfetchy right-of-way
running easUwest across the site.

Change in Residential Development Potential. Site A is already planned for
residential development and requires no changes to the general plan, specidc plan or
zoning. Site B is currently planned for commercial and park develop-^*t. de pdect
includes general plan and specific plan amendments to 

"h*g" 
the commercial and park

designations of Site B to a residential designation of 12-20 dutu";the zoning would be
changed to R-3. The effect of the amendments would be to allow a resident]al
development potential of between 252-420 units on Site B; the project plans propose
approximately 370 rqq.Based on the proposed unit layout forboth Siies A *a e, it i,
highly unlikely that additional residences would be proposed in the future.

The above Selera! plan and specific plan amendment and rezoningapplications
are legislativelevel decisions. The planning commission would r""o--iilaction to the
city council, which has final authority. The city council also has final authority over the
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project tentative map, design review, and conditional use permit applications, with the
planning commission providing a recorlmendation to theiity council. fhe pianning
commission will also consider the environmental documentsprepared for the project
pursuant to the California Environmental Quality Act (CEQA). it is expectedthat this
process will be completed in the next 4-6 months, with plannirg.o*-i.sion hearings
expected to commence in approximately 3 months.

Planning Commissioner Giordano is employed as a real estate agent with a real
estate firm that lists residential properties within tvtltpitas. More specifiJally,
Ms. Giordano is a licensed broker and is a broker-associate for a small gysiperson realty
business that specializes in the resale of residential dwellings both inside and outside of
Milpitas. Neither Ms. Giordano nor the business provides residential rental services. The
business is a small entity under regulation t SZOS. t 1c;(a). The business has approximately
a2Yo share of the residential resale market in Milpitas and there are approxirnately 400-
450 realtors in the city. Finally, Ms. Giordano does not engage in the development or
sale of new homes, nor does she anticipate doing so in the foreseeable future.

ln response to a request for further information from this office, you conducted
research to determine whether an industry model exists to assess the effict of new
housing development on new and existing housing stocks forpurposes of calculating its
effect on the housing resale market. SpeCinc*tv, vou we.e asked whether a formula or
other such model exists whereby one could caloulate the number of housing units that
would come up in the resale market after a housing development was built. you
communicated with various real estate associationi and economists and were unable to
identifu any such model.

ANALYSIS

Section 87100 of the Act prohibits apublic official from making, participating in
making, or otherwise using his orher official position to influenc" u goi;;*tut
decision in which the official has a financial interest. In order to detinine whether the
prohibition in section 87100 applies to a given decision, regulation 18700 provides the
following ei ght-step analysis.

1. Is Debra Giordano a 6spublic oflicial, for purposes of the Act?

As a member of the planning commission for the City of Milpitas, Ms. Giordano
is a'tnember, officer, employee or consultant of a state or local gor"*rn*ragency, and,
tlqefore, is subject to the conflict-of-interest provisions of the alt. (S gzO4sireg.
18701, subd. (a).)

2' Is Ms. Giordano making participating in making, or influencing a governmental
decision?

A public official'?nakes a govemmental decision,, when the official, acting
within the authority of his or her position, votes on a matter, obligates or commits his or
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lrer agency to any course of action, or e,nters into any contractual agreernent on behalf of
his or her agency. ($ S7100; regulation 18702.1.) A public officiJ.trarticipates in
making a govemmental decision" when, acting within the authority oihis or t o position
and without significant substantive review, the official negotiates, udrir"r ormakes
recommendations to the decisionmaker regarding the governmental desision. ($ 87100;
regulation 18702.2.) A public official is attempting to use his or her official position to
influence a decision before his or her own agency rf for the purpose of influencing the
decision, the official contacts or appears before any member, ofrt".r, employee, or
consultant of his or her agency. (g 87100; regulation 19702.3)

ConsequentlS Ms. Giordano will'tnake a govemmental decision" if she votes on
recorlmendations regarding the Elmwood developme,nt project, including the housing
element which will be submitted to the city counCit. adaitionaily, if sheLgages i" *v
of the actions detailed above with regard to this decision, she wili be.bamJp":ting in
making" or "influencing" a govemmental decision.

3. What are Ms- Giordano's economic interests - the possible sources of a conflict
of interest?

Section 87103 provides that apublic official has a "financial interest,'in a
govemmental decision "if it is reasonably foreseeable that the decision will have a
material financial effect, distinguishable from its effect on the public generally, on the
official, a member of his or her immediate family," or on any ortn" oh"ia,, 

"*nomicinterests, described as follows:

a A public official has an economic interest in a business entity in which he or she
has a direct or indirect investrnent 2 of $2,000 or more ($ g7i03, subd. (a); reg.
18703.1, subd. (a)); or in which he or she is a director, officer, par6rer, tnrstee,
employee, or holds any position of management ($ g7103(d); reg. lg7bg.t, s;a.
o));

A public official has an economic interest in real property in which he or she has a
direct or indirect interest of $2,000 or more ($ g7i03, sd. (b); reg. 1g703.2);

A public ofificial has an economic interest in any source of income, including
promised income, which aggregates to $500 or more within 12 months prioito ttre
decision ($ 87103, subd. (c); reg. 18703.3);

A public official has an economic interest in any source of gifts to him orher if
the gifts aggregate to $340 or more within 12 rnonths priorio the desision

o

o

a

2 An indirect investuent or interest means any inveshent or interest owned by the spouse of anofficial or by a member of the official's immediate family, by an agent on behalf of a prrUti" o'fficial, or by
a business entity or tust in which the official, the officiai's immediate family, or a"ir-u!*L-own directly,
indirectly, or beneficially a lO-percent interest or greater. ($ 87103.) 'tmmediate a-ii/i, defined at
section 82029 as an official's spouse and dependent chitdren.
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($ 87103, subd. (e); reg. 18703.4);

o fi public official has an economic interest in his or her personal finances,
including those ofhis orher immediate family - this is ttre'lersonal financial
effects" rule ($ 87103; reg. 18703.5).

Real Estate Firm
Ms. Giordano has an economic interest in the real estate firm because she is

employed by this business entity. ($ 87103, subds. (c) & (d).) She also has an economic
interest in the firm because it is a source of income to'her, assuming she has received
income from this business entitywhich aggregates to $50b ormore within 12 months
prior to the time the relevant decision will be made.

Personal Finances
Ms. Giordano also has an economic interest in herpersonal finances. A

governmental decision will have an effect on this economit interest if the decision will
rysult in herpersonal expenses, income, assets, or liabilities or those of her immediate
family increasing or decreasing. (Reg. I 9703.5.)

Regulation 18703.3(c) contains disclosure and disqualification requirements for
anypublic official who receives commission income for services rendered as a real estate
agent. Note that a ntmrber of parties in a real estate transaction are considered sb.rces of
income pursuant to this regulation. The facts you have provided do not indicate that
sources of income attributed to Ms. Giordano on the basis ofher commission income are
involved in the housing element decision. Therefore, we do not address these economic
interests herein. However, Ms. Giordano should be aware that she must consider all of
her economic interests, including those arising from her commission income, in each
decision before her. We have enclosed regulation 18703.3 for her convenience.

4. Are her economic interests directly or indirectly involved in the governmental
decision?

Real Estate Firm

"(a) A person, including business entities..., is directly involved in a
decision before an official's agency when that person, either directly or by
an agent:

(l) Initiates the proceeding in which the decision will be
made by filing an application, claim, appeal, or similar
request or;
(2) Is a named party in, or is the subject of, the

proceeding conceming the decision before the ofEcial or
the official's agency. A person is the subject of a
proceeding if a decision involves the issuance, renewal,
approval, denial or revocation of any license, permit, or
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other entitlement to, or confract with, the subject petrson.,'
(Reg. t8704.1, subd. (a).)

If a business entity is not directly involved in a governme,ntal decision, materiality
standards for an indirectly involved business entity appiy. (Reg. lg704.l,subd. O).)
Because Ms. Giordano's employer has not initiated, is not a ra*"d party in nor is the
subject of the housing element decision, the real estate business is inairecUy involved the
decision.

Personal Finances

"A public ofEcial or his or her immediate family is deernd to be directly
involved in a governmental decision which has any financial effect on his orherpersonal
finances or those of his or her immediate family." (Reg. 1g704.5.)

5. Determine which materiality standards apply in decirring if there will be a
reasonably foreseeable material financial effecL

Real Estate Firm

The financial effect of a governmental decision on a small business entity, which
is not directly involved in the decision, is material if it is reasonably foreseeable that:

"(A) The governmental decision will result in an increase or
decrease in the business entity's gross revenues for a fiscal year in
the amount of $20,000 or more; or,

"(B) The governmental decision will result in the business entity
incurring or avoiding additional expenses or reducing or eliminating
existing expe,nses for a fiscal year in the amount of $s,000 o, *or";-
or,

"(c) The governmental desision will result in an increase or
decrease in the value of the business entity's assets or liabilities of
$20,000 ormore." (Reg. 18705.1, subd. (cX4).)

This materiality standard is applicable to Ms. Giordano,s employer.

Personal Finances

"A reasonably foreseeable financial effect on a public official's personal finances
is material if it is at least $250 in any l}-month period.t (R"g. 1g705.5; subd. (a).)
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6. Is it reasonably foreseeable that the applicable materiality standards will be met?

Foreseeability

'?ossession of a real estate sales or brokerage license, or any other professional
license, without regard to the official's business activity or likely business activity, does
not in itselfmake a material financial effect on the official's economic interest reasonably
foreseeable." (Reg. 

J8706, subd. (c).) Rather, regulation lgTo6provides that..[a]
material financial effect on an economic interest is reasonably foieseeable, within the
meaning of Govemment Code section 87103, if it is substantially likely that one or more
of the materiality standards [citation omitted] applicable to that iconomic interest will be
met as a result of the governmental decision." A financial effect need not be a certainty
to be considered reasonably foreseeable. On the other hand, if an effect is only a mere
possibility, it is not reasonably foreseeable. (In re Thorner (1975) I FppC Ops. f eS.y

"...[T]he question of whether financial consequences upon a business entity are
reasonably foreseeable { the time a govemmental deiision is made must always depend
on the facts of each particular case." (In re Thorner.) In each case, the officiafmust look
at the facts surrounding each decision, and the nature of the economic interest to
determine whether it is reasonably foreseeable that the decision is substantially likely to
cause a material financial effect as set forth above.

Subdivision (b) of regulation 18706 lists a number of factors which should be
considered in making this determination. These factors are not intended to be an
exclusive list of the relevant facts that may be considered in determining whether a
financial effect is reasonably foreseeable, but are included as general grrld"Hrr", *
follows:

"(1) The extent to which the official or the ofEcial,s
source of income has engaged, is e,ngaged, or plans on
engaging in business activity in the jurisdiction;
(2) The market share held by the official or the official,s

source of income in the jurisdiction;
(3) The extent to which the official or the official,s

source of income has competition for business in the
jurisdiction;
(fl The scope of the governmental decision in question;

and
(5) The extent to which the occurrence of the material

financial effect is contingent upon intervening events, not
including future governmental decisions by the official,s
agency, or any other agency appointed by or subject to the
budgetary control of the official,s agency.,,
(Reg. 18706, subd. (b).)
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Taking into account the factors of 18706, subdivision (b), we conclude that it is
not reasonably foreseeable that Commissioner Giordano's economic interests will be
materially affected as a result of the decisions in question. First, we note that Ms.
Giordano's employer is engaged in business activity in the jurisdiction. you have not
provided facts to indicate that the real estate firm will abstain from engaging in business
in the jurisdiction during the period in which the housing elernent l. iripiori"nted. On
the other hand, Ms. Giordano's anployer is not 

"ngug"iin 
the sale of new homes, and

you have indicated th1th9 developer(s) will sell the homes which are developed under
the plans being considered. (Reg. 18706, subd. (b)(l).) Second, even urr,r-irg that the
council accepts the planning commission's recommendations and the developments occur
as planned, the commissioner's share size (2%) of theresale market further dirnioirh",
the potential for reaching the material financial effect threshold described above. (Reg.
18706, subd. (bX2).) Third, you have indicated that the sales of the new homes, if
ultimatelybuilt, will be handled by the developer. Therefore, Commissioner Giordano,s
source of income will not be competing for business in the jurisdiction. (Reg. 1g706,
subd. (b)(3).) Moreover, you have indicated that no calculus exists Uy wirictione can
reliably predict the impact of the new developments on the existing hiusing stock in
terms of its effect on the resale market of those homes. The givenlarket irare also
indicates that Ms. Giordano's employer is engaged in a hight-y competitiv" **k"t fo.
resale opportunities. (Reg. 18706, subd. (b)(3).) Also relevant, the city council will have
final decision-making authority on the matters in which Ms. Giordano would participate.
(Reg. 18706, subd. (bX4).) Additionally, alrry future resales after that are subject to
contingencies and factors beyond the commissioner's ability to predict. G"!. 1g706,
subd. (b)(5).) Finally, the housing ele,ment is but on" *p""i of the entirapro]ect
proposed, the remainder of which poses no apparent basis giving rise to u 

"orfli"t 
of

interest- Assuming these circumstances do nol change, *J"*rot say it is reasonably
foreseeable that there will be a material financial effect on the commissioner,s economic
interests. Should these economic circumstances change or should a predictive calculus
become apparent, we encourage Commissioner GiordLo to reassess her involvement and
write for further advice if necessary.

If you have any other questions regarding this matter, please contact me at (916)
322-s660.

Sincerely,

Luisa
General

C

Enclosure
CSTjg
I:\Adviceltrs\04-163

By:
Senior Legal Division


