
Fern Polrrlcel PnacrrcEs CouvrrssroN
428 J Street o Suire 620 r Sacramenro, CA 95814-2329

(916) 322-5660 r Fax (916) 322-0886

October 6,2004

Janet Bibby
5059 Hornitos Road
Catheys Valley, CA 95306

Re: Your Request forAdvice
Our File No. A-04-188

Dear Ms. Bibby

This letter is in response to your request for advice regarding the conflict-of-interest
provisions of the Political Reform Act (the..Act,).I

QUESTTONS

May you participate in negotiations between the County of Maripos a and.the Sherifps
Management Association?

2. May you participate in decisions regarding the general plan update, specifically the
decision to extend the Mariposa town boundaryio include ttre Mariposa-yosemite
Airport?

CONCLUSIONS

l. Generally, because a decision to increase the salaries and benefits of all employees in
the same classification in which your husband is placed would not create a conflict of
interest for you under the Act, you will be permitted to participate in collective
batgainrngagreements involving adoption of general p"rrorr,"l policies. However, a
decision to hire, fire, promote, demotg or disciplin" yo* husband, or to set a salary
for your husband which is different from salaries paii to other employees of the
Mariposa County Sherif?s office in the same job classificatio, orporition would
require your disqualification from participation in the governmental decision.

I Government Code sections 81000- gl}l4. Commission regulations appearat Tifle 2, sections
18109-18997, of the California Code ofRegulatioru.

1

€



File No. A-04-188
Page No. 2

2. You may not make, participate in making or influence any decision regarding
amendments to the general plan, unless you can rebut the presumption of materiality
resulting from the location of your real property interest within the boundaries of the
areas proposed for amendment by the general plan.

FACTS

You were elected to serve as District 3, Mariposa County Supervisorin 2003. Your
husband, Joel Bibby, is a captain with the Mariposa County Sheriffs Department, and was
elected this year by his Sheriffs Management Association ("association') as its president.
The association represents sherifPs office employees from sergeants to the undersheriff, The
Mariposa County Board of Supervisors ("board') hired a negotiating firm that will directly
work with the bargaining unit. There will, however, be participation and issues on which the
board will have to provide direction prior to the final vote. Although the association's
contract expires in 2005, there are insurance and vacation leave issues already surfacing.

Your second question conc€rns the fact that the board is currently participating in a
general plan update that has been an ongoing process since 2001. The planning commission
sent a draft version with their recommendations; however, t}re board is currently changing
those recommendations. The planning commission recommended that the Mariposa to-wn
boundary be extended to include the Mariposa-yosemite Airport.

You have a l/7 remnning interest in your grandfather's large probate estate, most of
which is within Mariposa County. The estate includes property which surrounds the
Mariposa-Yosemite Airport and is currentlybeing used for cattle ranching and, grazrng. prior
to your seeking office, on two separate occasions, Mariposa County took action to condemn a
portion of this ranch. The family and the county settled, although a resolution of
condemnation wuts taken. As a result, the estate sold 3 acres to the county for utilization as a
helipad for visitors of the airport and eight acres for the county to build airplane hangars. The
county has routinely referenced property surrounding the airport as a future home-based
business area with inexpensive parcels in which to relocate.

Through the general plan updateprocess, all land between today's existing township
would be encompassed in a new township boundary which extends approximaiely ten *il"t
from the town to the airport. The general plan will change the existing land use but will not
rezone properties (your estate parcel is currently zonel.agricultural exclusive). The general
plan update includes text references of condemning and/or acquiring land to create an
industrial park forprivate home-based businesses to relocate to the airport as also referenced
in the 1995 airport plan which will also have to be updated at alater dite.
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ANALYSIS

Your questions raise issues under the Act's conflict-of-interest rules. These rules prohibit
a public official &om making, participating in making, or using his or her official posiiion in
any way to influence a govemmental decision in which the ofificial knows, or has ieason to
know, that he or she has a *financial interest." (Section 87100.) Section 87103 provides that a
public official has a financiat interest in a govemmental decision if it is reasonably foreseeable
that the "decision will have a material financial effect, distinguishable ftom its effect on the
public generally, on the official, a mernber ofhis or her immediate family', or on any of the
official's economic interests. To determine whether a public official has such a ..conflict of
interesf in a governmental decisiorq the FPPC has developed a standard, eight-step analysis
outlined at subdivisions I through 8 of regulation 18700@). A review of tfri-r standardized
analysis will assist in determining when, if at all,you may'find yourself faced with a conflict
of interest-

Steps l- &2. Are you a public official making participating in making or
influencing a governmental decision?

The conflict-oiinterestprohibitions applyonlyto public of,ficials. As a superyisor for
the County ofMariposq you are a'lnerrber, ofEcer, employee or consultant of a state or local
government agenct''and are, thereforg apublic official subject to the conflict-of-interest
provisions of the Act. (Secti on 82O48; regulation I g70 I (a).)

A public official 'hakes a governme,ntal decision" when the official, acting within the
authority of his or her ofiEce or position, votes on a mattetr, obligates or commits his or her
ager.cy to any @urse of actiorl or enters into any contractual agreement on behalf of his or her
]genc} (See regul ation 18702. I .) A public official 'larticipatis in making a governmental
decision" when, acting within the authorityofhis orhe"porition and without s-ignificant
substantive or intenrening review, the official negotiates, advises ormakes recommendations
to the decision-maker regarding the governmental decision. @egulation lg7OZ.2.) your
involvemoent in eithernegotiations between the County of Mariposa and the Sheriffs
Management Association, or decisions regarding the general plan update will no doubt
involve a mix of both participating and making governmentaf decisilons, depending on
yhethgr 9r not you are actuallyvoting orparticipating in negotiations and dlscussions.
@egulation I 8702. 1 (a)(t ).)

Step 3- What are your economic interests - the possible sources of a conflict of
interest?

Section 87103 provides that apublic official has a "financial interest" in. agovernmental
decision 'tf it is reasonably foreseeable that the decision will have amatenalfiriancial effec!
distinguishable from its effect on the public generally,on the official, a member of his or her
immediate family," or on any of the official's 

""orro*i" 
interests, described as follows:
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A public official has an economic interest in a business entity in which he
or she has a direct or indirect invesfunent2 of $2,000 or more (section
87103(a); regulation 18703.1(a)); or in which he or she is a director,
officer, partner, trustee, employee, orholds anyposition of management
(section 87103(d); regulation I 8703. I (b));

A public official has aa economic interest in real property' in which he or
she has a direct orindirect interest of $2,000 or *or" lr"ction g7103ft);
regulation 18703.2);

r I public official has an economic interest in any source of incomg
including promised income, which aggregates 6 $500 or more witiin rz
months prior to the decision (section g7103(c); regulation 1g703.3);

I d public offio{al has an economic interest in any source of gifts to him or
her if the gifts aggregate to $340 or more within 12 months-prior to the
decision (section 871 03(e); regulation lg7 03.4);

r d public official has an economic interest in his or herpersonal finances,
including those ofhis or her immediate family -- this is tfre .lersonal
financial effects" nrle (section gl I 03 ;regulation I g703.5).

The possible economic interests relevant to your fist question are as follows:

Is the Mariposa County Sheriffs Department a Source offncome to you?

Because a public official's incomg for purposes of the Act, includes a corrmunity
property interest in the income of his orher spouse (section 82030(a)), your spouse,s
income is considered to be income to you, *ea.ring that you would have an economic
interest in the source ofthat income. (rbid.;section aztoilc;.) In general, .rncome,,
means:

2 An indirect inveshent or interest mcans any invesfuent or interest owned by the spouse of anofficial or by a member of the official's immediate a-ly, by an ageirt on behalfof a public official, or by
a business entit5r or tnrst in which the official, the official-'s immealate family, or their agents own directly,indirectty, or beneficially a l0-percent interest or greater. (Section 87103.) ..Immediate famfl)r', is defined
at section 82029 as an ofrcial's spouse and dependent children.

3 "Interest in real propert5/, includes:

"' ' ' any leasehold, bearcficial or ownership interest or an option to acquire such an interest in real property
Jgcated in the jurisdictionowned directly, indirectly or beneficially by the public official, or other filer, orhis or her immediate family if the fair market valuC of the interest is t o tt ousana doflars ($2,000) or more.Interests in real property of an individual includes a pro rata share of interests in real properry of any
-busingss 

enttty ot trustinwhich the individual_o-r immediate family owns, daectly, indirectly or
beneficially, a l0-percent interest or greater." (Section g2033,"-phurl, added.) 

-'
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". . . apayment received, including but not limited to any salary, wage,
advance, dividend, interest, rent, proceeds from any sale, gift, including
any glft of food or beverage, loan, forgiveness or payment of indebtedness
received by the filer, reimbursement for expenses, per diem, or
contribution to an insurance or pension progmm paid by any person other
than an employer, and including any community property interest in the
income of a spouse." (Section 82030(a), emphasis added.)

However, section 82030(b)(2) provides that income does not include:

"Salary and reimburse,rnent for expenses orper diem received from a statg
local, or federal government agency and reimburse,ment for travel
expenses and per diem received from a bona fide nonprofit entity exempt
from taxation under Section 501(c)(3) of the Internal Revenue iode."
(Section 82030(bX2).)

Thus, salaqra and reimburse,ment for expenses from a state, local, or federal
governmental agency are expressly excludd from the Act's definition of income by what
is known as the "governmelrt salary excqrtion." (Srction 82030OX2).) Because wages
received by your husband from the Mariposa County Sheriffs Deparfinent are excluded
from the definition of income by the govenrment salary exception, you do not have an
economic interest in the sheriffs.deparhnent.

rs Your r{wband's Position as President of the sheriffs Management
Associatton an Economic Interest of Yours?

You state that yourhusband is preside,nt of the Mariposa County SherifPs
Management Association- Assuming that the association is a nonprofii entity and not a
"business entiE/'as defind in theAct 5 his office is not a business position under section
87103(d) (see above). In addition, ifyourhusband does not receive income from the
association, you will not have an economic interest in the association. (See Mason
Advice r*tter,No. I-93-418.) However, even if yourhusband,s position with the
association is unsalarid section 82030 incorporates into the definition of income such
paynents as 'teimburse'melrt for expeirses" and "per diem." W'e have no information to
suggest yourhusband receives suchpayments, butplease be aware that ifhe does, and
those pa5ments total $1,000 (making your cornmunityproperty interest $500) or more in
any l2-month perio4 then the association will be considered to be a source of income to

' Io"lrrd"d in the govemment salary exception are fringe benefits that are part of a compensation
package paid by a govemmental agertcy such as pension benefits, health benefits, deferred compensation,
tax sheltered annuities, life insurance, leaves, etc., which are considered by the Ctmmissisn to 6e a part of
the total salary in that the employee agrees to receive a smaller pa5ment in exchange for receiving the
remaining portion of his compensation by way of these fringe benefits. (Regulation 18232; In re Moore
(1977) 3 EPPC Ops.33;JamesAdvice l*tter,No. A-88-46i.)

5 "Business entit5/'is defined in section 82005 as "any organization or enterprise operated for
profit, including but not limited to a proprietorship, parturership, firm, brsiness tnrst, joint ,"it*",
slmdicate, corporation or association."
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you' If it is reasonably foreseeable that a decision will have a material financial effect on
the association itself (as opposed to individual members of the association), you
disqualification would be required. Because we have no facts to suggest that this is the
case, we will not pursue this Iine of inquiry further.

Your Personal Ftnances

As described abovg you also have an economic interest in yourpersonal finances
and those ofyour immediate family. (Regulation 18703.5.) A governmtta docision is
considered to have an effect on yourpersonal finances ifthe decision will result in your
pemonal expens€s, income, assets, or liabilities or those of your immediate family
increasing or decreasing by at least $250 in any l2-month p."ioa. (Section g7l0i;
regulations 187O3.5; 18704.5;18705.5(a).) However, the iersonalfinancial effects test
does not require disqualification if the decision affects onlytne salary, per die,m, or
reimburserrent forexpenses anoffioial mayreceive,from alocal gov;ment agency.
@egulation I 8705.50).)

Despite this exception" however, a public official may not makg participate in
making or use h: 

_o. 
her official position to influence decisions to hire, hie, promotg

93*e o1 discrf-line his or her spousg or set the spouse's salary to a llvel that is
different from salaries paid to other employees in tile same job classification orposition.
@egulation t 8705.5(b).) The FPPC has interpreted this provision to pennit paricipation
in collective bargaining agreements involving adoption oigeneral p""rorr""r policies. For
examplg in the Walker Advice letter,No. a-Sg-S96, staff-advimd thut a member of a
countyboard of edrrcation could participate in collective bargaining decisions concenfng
his spouse's bargaining unit which might adversely or beneficially-affect his spouse, so
long as the decisions affected all e,mployees in the samejob classification in the same
manner. (See also, Carton Advice Letter, No. I-90-166, and,RiceAdvice l*tter,No. A-
88-053.)

In the abse'nce ofmore facts, we will assume that this completes the analysis of
your first question regarding yourhusband's positions with the County of Maripos a and
the Mariposa count5r Sheriffs Managernent Association.

The possible economic interests relevant to your second question are as follows:6

Interests in Real Property

. Assuminq Iou have adirect or indirect interest of $2,000 in the property left to
you in your grandfattrer's estate, you will have an economic interest in ttrisieafproperty.
(Sections 82033 and 8 7 1 03(b); regulati on I 87 03.2.)

r-, 
u 

T':*" keep in mind, as described above, everypublic official has an economic interest in his orIrer personal trftrnces.
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Potential Interests in a Business Entity and sources of Income

Because you state in your letter that cattle are being ranched atd grazed,on the
property discussed above, it appears possible that you may have additional interests in
both a business entity engaged in the business of ranching and sources of income to that
business entity. Because we do not have e,nough information to explore this possibility,
we are enclosing the fact sheet ..can I vote?,, and encourage you to contact us with more
facts should you have further questions.

Step 4. WilI tlese economic interests be directly or indirectly involved in the
decision?

The next step is to determine whether your economic interests will be involved
directly or indirectly in the decision. (Regulation 18700OX4).)

Real Property

Regulation 18704.2(a) describes the circrnnstaoces under which an economic
tlloTt in real property is directly involved in a gove,rnmental decisiorq while subdivision
(b) of the same regulation describes particular instances in which real property interests
are not directly involved in a governmental decision.

_ A real property interest is directly involved in a governmental decision under any
of the following circunstances:

"(l) The real property in which the official has an interest, or anypart of
that real proper[r, is located within 500 feet of the boundaries (oi the
proposed boundaries) of the property which is the subject of the
govemmental decision. Forpurposes of zubdivision (aX5), real propert5r is
located 'urithin 500 feet ofthe boundaries (orproposed boundaries) ofthe
real propertywhich is the subject ofthe govei:rmental decision, if anypart
9f the real property is within 500 feet of the boundaries (or proposed
boundaries) of the redevelopment project area.

(2) The governmental decision involves the zoning or rezoning,
annexation or deannexation, sale, purchrug or lease, or inclusion in or
exclusion from any city, county, dishict or,other local governmental
subdivision, of the realproperty in which the official has an interest or a
similar decision affecting the real property. For purposes of this
subdivision, the terms nzoning'and 'rezoning' shall refer to the act of
establishing or changing the zoning or land use designation on the real
property in which the official has an interest.

(3) The govemmental decision involves the issuance, denial or revocation
of a license, permit or other land use entitlement avthoizinga specific use
or uses of the real property in which the official has an interest.
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(a) The govemmental decision involves the imposition, repeal or
modification of any taxes or fees assessed or imposed on the real property
in which the official has an interest.

(5) The govenrmental decision is to designate the survey area, to select the
project areq to adopt the preliminaryplaq to form a project area
committee, to certi&the environmental documenf to adopt the
rdevelopment plan, to add territory to the redevelopme,nt area, or to
rescind or amend any ofthe above decisions; and real property in which
the official has an interes! or any part of it is located within the
boundaries (or the proposed boundaries) of the redevelopment area.

(6) The decision involves constnrction of, or improvemelrts to, sheets,
wateq se\r/er; storm drainage orsimilarfacilities, and the real propertyin
which the official has an interest will receive new or improved senrices."
(Regulation 187 0a.2@).)

The decision before you is whether or not the Mariposa town boundary should be
extendd to include the Mariposa-Yosemite Airport thereby creating a new township
boundary which would extend approximately ter-r miles from the town to the airport. kr
addition, you state in your letter that the general plan may change the existing land usg,
although it will not rezone properties, and possibly condemn or acquire land io create an
industrial park for private home-based businesses to relocate near the airport. Therefore,
it appears that your rcal propertywould be dir_ectly affected by the general plan decisions
under subdivisions (a)(1), (2), and(3) above.T

steps 5. & 6. - what is the applicable materiarity standard and is it
reasonably foreseeable that the financial effect of the govemmental
decision upon the officials' economic interest will meet this materiality
standard?

After ariving at the degree (i.e., "direct" or'tndirect') to which the economic
interest is involved in the decision, the next step is picking the appropriate standard for
evaluating the materiality, that is, the importance of the effect of the decision on the
economio interest. (Regulation 18700(bX5).) Once the degree of involvement is
determined, Step 5 ofthe conflict-of-interest analysis addresses the applicable materiality
standard. Regulation 18705.2(a) sets forth the materiality standards for directly involvei
real property economic interests. Under regulation 18705.2(a)(1), *[t]he financial effect
of a governmental decision on the real property is presumed to be maierial.,,

7 Recent amendments to regulation l}7k.zhave established criteria under which the involvement
of real property in certain broad, policy-making general plan decisions are deemed indirect. However, the
facts of your letter indicate that the general plan decisions before the board do not meet the criteria set forth
in the regulation (copy enclosed).
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The sixth, and usuallymost important step, in deciding whether you have a
conflict of interest is using the materiality standards (from step 5) to decide if a material
financial effect on one or more of your economic interests is reasonably foreseeable as a
result of the decision. (Regulation 18706.) As used here, "reasonably foreseeable" means
"substantially likely." (Regulation 18706; In re Thorner (1975) 1 FppC ops. l9s.) A
financial effect neod not be a certainty to be considered reasonably foreseeable; a 

.

substantial likelihood that it will occur suf,Eces to meet the standard. On the other hand,
if an effect is only a mere possibilify, it is not reasonably foreseeable . (Ibtd.)

Inherent in the regulation is a presumption that the financial effect of the decision
on your real property interest is material when the property is directly involved. In
order to rebut the presumption of regulation 18705.2(a)(l), you would be required to
show that it is not reasonably foreseeable that the decision will have any financial effect
on your properly. Thus, you would have to show that it is not reasonably foreseeable that
the effect of ge,ner-al plan ame,ndme,nts that could potentially incorporate:yourpropert5r
into the township of Mariposa, change the permitted use of the land, and permit the
county to condemn and acquire property, would have even a penny's effect on your real
property. We note that your letter states that on two separate occasions, Mariposa County
took action to conderrn a portion of the property you own. This would suggest that the
general plan amendments may have some financial effect on your property.

Steps 7. & 8:Exceptions.

An official who othenrise would have a conflict of interest in a decision may still
participate in that decision if the circumstances are such that the'lublic generally', ruIe
might be invoked. This rule applies when the reasonably foreseeabte nnancial effect of a
decision upon apublic official's economic interests is material, but not distinguishable
from foreseeable effects on a significant segment of thepublic generally. (Section g7103;
regulation 18707(a).) Because we have no information about foreseeable effects on a
significant segment of thepublic generally, we are unable to offer you guidance on
application of the exception.

Finally, an official with a conflict of interest in a decision may still participate in
that decision if the'legallyrequird participation" rule is applicable. (Section tZIOt;
regulation 18708.) This is an excqttion that tlpically applies when anagency is unable to
asse,lrrble a quorum of its merrbers without theparticipation of an officiat who has a
conflict of interest. At presen! we have no basis for concluding that a quorum of the
board will not be available to make anylegally required decisions o, th" general plan
amendment.
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If you have any other questions regarding this matter, please contact me at (916)
322-5660.

Sincerely

Luisa Menchaca
General Counsel

dt.q.a 4L dl OL(. [o<g4 c/=
By: Adrianne Korchmaros

Politi cal Reform Consultant
Enclosures
AK:je
I:\Adviceltrs\04-I88


