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July 16. 2008

Mr. John A. Shupe
Shupe and Finkelstein
177 Bovet Road, Sllite 600
San Mateo, California 94402-3lgt

Re

Dear Mr. Shupe:

This letter re-sponds to yoLlr request fbr aclvice regarding the conflict-of-interest
provisions of the Political Reform Act (the "Act").' you are acting General Counsel for
the Foothill DeAnza Commtmity College District. District Trustee-Betsy Bechtel has
atrthorized you to reqtlest advice from the Commission on the questions telow.

This letter is based on the facts presented; the Fair Political practices Commission
(the "Commission") does not act as a finder of fact when it renders advice. (ln re
Oglesb:1'- (1975) I FPPC Ops.7l.) Atlditionally, Commission advice is limited to
obligations arising under the Act. We do not adclress the applicability. if any, of other
corlflict-of'-interest laws sttch as common law conflict of inierest or Govemment Code
Section 1090.

QUESTIONS

l. Does Trustee Bechtel. who is a clirector of a local private bank, have a
disqualifying conflict of interest under Government Code Section g7100 if she
participates in a comrntrnity college district govcrning board vote to ratify a district check
payable to thar bank'/

Your Request for Advice
Our File No. A-08-095

I 'l-hc' Poliricill Refirrm Act is contained in Governnrent Coclc' Seutions li l(xx) through 9l() l-1. All\txtut()r)' rc-teIe nces arr. t() the (irrenrntcnt Cotie. unless otherrrise inclicuted. .l-he 
re-gull.r;i,.,ni-,,t,t. pri,

Politieal Practier's (irnrntission lre eontained in Seetions llll lO throurh llt997 ol.Title, I of the Calitirrnia(lrtlcofRcgulutions.,\ll rc'-uulatrlryr.c.tercneesilt.cto'fitlcl.Dirisiorl 6ofrheCalifirrnia(.odcot
Rcgulations. urrlcss otlrern ise indicuted.
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?' May Trustee Bechtel participate in routine votes to ratify district warrantsincltrding payments to the private bankfor amounts owing to the bank by virtue ofcontracts previousry entered into by the bank and the district?

CONCLUSIONS

l' Ms' Bechtel has a disqualifying conflict of interest under the Act. she maynot participate in the Board's vote to ratify a community college district 
"t..t payable tothe pfiVate bank. 

----J --"-E- srorrrvt ltruL

2' Ms' Bechtel has a disqualifying conflict of interest and may not participate ingoverning board votes to approve payments to the bank made pur.uoi,io a'freviouslyagreed upon contract.

FACTS2

Ms' Bechtel is a member of the board of trustees for the Foothill DeAnzacommunity college District, the boundaries of which cover several communities in santaclara County' Trustee Bechtel is a retired 
"*ptoy"" oio prirot" bank. She owns stockin that bank which she derived from that employment, which constitutes less than threepercent of the stock of the bank. She receives dividends from that stock which constituteless than five percent of her total annual income. She arso receives pension paymentsfrom the bank which constitute more than five percen, oi t 

", 
total annual income. Inaddition' the Trustee holds a seat on the board of dir""to., of the private bank, but is noton the bank's loan committee.

when the bank's proposed contract with the district came up for action by thegoveming board in 2006 Trustee Bechtel recused herself. From time to time, however,warrants are presented for ratification by the governing board, o..orionuiiy ir"ruaingwarrants for payments to the bank for services renderei to the District under the same2006 contract.

Your first question involves the governing board's vote to ratify a district checkpayable to the private bank described ab-ove. rnJaistri., ao", not do its banking at thisinstitution' However, one of the contractors which the district selected to performconstruction work on district property chose the bank as th; depository of the retainagesums withheld by the district from payment to the contractor. The district check whichwould be the subject of a Governing Board vore ro rrtifyl;;rymenr of some or all of theretainage money owed by the distriit to the contractor. rhe bank will hold funds in aninterest bearing account until the district and the contractor agree that the retainageshould be released' At that point the bank will pay the,nor.y over to the contractor.

: The additional facts you pr.vicled on July Ii. 2(x)8 are incorporated inkr this letrer
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Your second question is whether the Trustee's clisqualification co.tinues withrespect to board actions to approve payments to the bank where the obligation to pay isbased on the 2006 contract. Approiimately every two months the governing board ispresented with a consent agenda item to "opprou. all warralts.', ..warrants,, 
are districtpayments to employees for wages and salaiy and to vendors for services u. gooa, ,ora.In most cases rhe payments have already been made, i.;;ih. checks hare arlaay been

:lg':9 by the appropriate district administrator and mailedout to the vendor. ."Ratification" in this sense is an after the fact opp.ror ,"q,,ir.a by Education codeSections 81655 and 81656. The Trustee had a airq,,oiiryiig connict of interest withrespect to the previotts board vote on the 2006 coniract *ittr tt 
" 

bank. The Trusteeremoved herself from that matter in the fashion r"q,,ir.o uf law. However, the Trusteequestions the need to continue disqualifying herseli r.om tlt". consent agenda votes toratify warrants to the bank, since the uno"rfing 
"ontru.t 

t us already been formed, isvalid, and the paymenr which is to be ratified iJf.gofff o*"a

ANALYSIS

The Act's conflict-of-interest provisions ensure that public officials will ,.perform
their duties in an impartial manner, free from bias causeJby their own financial interestsor the financiar interests of persons *l.o 

.hlu" ,uppor,"J ,h.-.,, (Section g l00l (b).)Section 87100 prohibits any public official froq;;kG;parricipating in making, orotherwise using his or her official positiorr ,o innti"n." i'jor"-.ental decision in whichthe official has a financial interest. tt 
" 

commission has'adopted an eight-step analysisfor determining whether an official has a disqualifyirg 
"""ni.t of interest. (R-egulation18700(b).)

Step 1. Is the Trustee a public official?

Section 82048 defines a public official as "every member, officer, employee orconsultant of a state or local gore-rn"nt agency." we have advised that a coinmunitycollege districr is a rocar golJrnlgnt agency. (washingrorr Advice Letrer, No. A_02_034a') As a member of the Foothill DeAnza cor*rriif cottege District, Ms. Bechtel isa public officiar subject to the Act's conflict-of-interer;;br. (section gzo4r.\

step 2. Is the Trustee making a governmentar decision?

A pr-rblic officia.l."makes a governmental decision" when the official, actingwithin the authority of his or her offi." or position, votes on a matter, obrigates orcommits his or her agency to any course oi action, o, 
"nr.., 

into any contractuaragreement on beharf of his or her agency. (Reguration rg70z.r.l rn uoti,rg io opprove adistrict check payable to a private b-ank, Trustei Bechter is making a governrnentaldecision as defined in Regulati on 18702.L Despite the facts that the governing board ofthe community college distrrct regularly vote.s to ratify district wamants on its consentagenda' and that the ratification ii "after the fact" app'.or"irr checks already mailed bythe district administrator' the approval of warrants r.?"r.rrg a governmental decision
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within the meaning of Regulation I 8702.1. we have advised that the routine approval ofwanants constitutes making a -qoverlmental decision in the WilderAdvice Letter, No. A-00-018. the Buc'k Advice Letter, No. 4-98-056, and the Loe.fflerAdvice Letrer, No. 4-96-
337.1

Step 3. The Trustee's relevant economic interests.

The Act's conflict-of-interest provisions apply only to conflicts of interest arisingfrom an official's economic interests, as describedin-section g7103 and Regulations18703-18703.5. The economic interests relevant to the Tmsree are:

o An economic interest in a btsiness entit.tt in which he or she has a direct orindirect investment of $2,000 or more, or in which he or she is a director, officer, partner,trustee, employee, or holds any position of management. (Section g7103(a) and (d);Regulation I 8703. I (a)-(b).)

' An economic interest in any source of income, including promised income,totaling $500 or more within l2 months prior to the decision. (Section g7103(c);
Regulation 18703.3.)

Trustee Bechtel holds the position of director of a private bank. As a retiredemployee of the bank, she owns stock in the bank, receives dividend ln"o,n., unoreceives pension payments from the bank which constitutes more than five percent of herannual income' under the Act, the Trustee has an economic interest in the iri*r" uuntbecause she is a director of the bank. (Section 87103(d) and Regulation 1g703.1(b).)
The bank may also qualify as an economic interest of hers because she has an investmentin the bank's stock which i1_n1l1,,.ably worth more than $2,000 and she receives incomefrom the bank.a (Sections sito:(a) oni ("); Regulations rg703.l and rg703.3.)

t only in the teffrie'r Advice Letter, No. 4-99-032. where the Board of a water District reviewedthe bills/invoices that staff had paid, but the board of direcrors aia noi formaily..approve,. rhe expendituresand the warrant register was listed as a "receive and file" matter on the board,s agenda. did we find thatreviewing the bills paid by stafT did not constitute making o, participatrng in a governmental decision. In

[Hil:"?:r:1',il 
was required bv the Board memb.r; rri;;;;iia nnt .ui,r"nt ,,n t r que.tion tr,e

* The Act deflnes "income" as a payment received. including but not limited to any salary. wage.advance. dividend. interest. rent orproceed.s ti,,m ary sale. (Section SiCt:Ofa).t With respect to thedividend and pension inconre the trustee receives. the term "inconre"does not includedividends. interest.or any other return on a security which is registered with the Securities and Exchange conrmissitln.(Seetion u2010(b)(5) ) Pensi.n palments t,,tt *irt in the Act's aeriniiion .f inc.me unless they arereceivcd under a defined benefits pension phn qualilied undcr Inter;;l Rc,,enue c.de Secti.n +0 1(a).(Seetion lt203(XbX I I ).)
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in the J"t"t"1rt;HiX,'I:#;;f"'t 
economic interests be directtv or indirecttyinvorved

Under Regulation 18704j(a), a person, including business entities and sources ofincome' is tlire*lt' involved in a decision u"ro."on 
"iii.li.r'r agency when that person,either directly or by an agent:

"(l) Initiates the proceeding in which the decision will be made by filingan application, claim, appeal, or similar..qu.* oq"(2) Is a named party in, or is the subiect ofl-the proceeding concemingthe decision before the official gq the oni.ior;, ogency. A person is rhesr-rbject of a proceeding if a decision invorves it.irrrun"e, renewar,approval, denial or revocation of any license. pe.mit, or other entitlementto, or contract with, the subject person.,,

The private bank is directly involved in the Governing Board,s decisions toapprove payments to that b1t, (Reguration rg704.1(a).) (Rieulation rgz0a. rral;wilder Advice Ler_er, No. 4-00-0 ti,l".ff r"rAdvice l!u"r, No. 4-99-0 32; BuckAdviceLetter' No. 4-98-056; and Loffieradvile Letter, No. e-"qo-:sz.l

Step 5. What materiality standard applies?

A conflict of interest may arise only when the reasonably foreseeable financialeffect of a govemmental decision on a pub-lic official's economic interest is materictl.(Regulation r 8700(a).) Different mareriarity ,ronaori, 
"oot, 

depending on the rype ofeconomic interest and whether that intere*js directry oririoi.r"tly involved in theagency's decision' under Regulations 18705.1(b) and iaios.:tol, the financiar effect ofa governmental decision on a business entity that is diirectty involved in a govemmentaldecision is presumed to be material.5

Step 6. Is it reasonabry foreseeabre that the financiar effect of the

f,"#:#ff:1i*:il'r"s 
on the rrustee's."ono-i. interests wiu meet ihe appricabre

A material financial effect on an economic interest is ..reasonably 
foreseeable,, ifit is sr-rbstantially likely that one or more of.the materiality standards will be mer as aresulr of the governmentar decision. (Regurarion r szooii)j unae. the Act andregttlations' it is substantially likely that iire gou.rningL"rlo', decision ro approve apayment to the private bank will have a material finariciar effecr on rhe bank of whichMs' Bechtel is a director' consequently, the Trustee has a conflict of interest and mustdisqualify herserf from voting ,o opp.ou.. warrants payabre to the bank. As a practicarmatter, it wourd be best to remove fiom the 

"orr.n[;ordo; the iterns for which the

5 This presumption nay be le['rutted by proof that it is not reasonably foreseeable that thegovernnrentar decisirn wi, have any financiar 
"it..t u, ,r," n,,rir.r, 

"r,i,y.
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Trustee is disqualified. This would enable the Trustee to participate in decisionsregarding the consent calendar.

we have provided similar advice conceming the payment of warrants in the past.The wilder Advice Letter, No. 4-00-018, advised ,f,ot o lchool district board memberhad a disqualifying conflict of interest in district decisions about the approval of thepayment of warrants for contracts with Xanthos, o nonprofi, 
"oqporotioi 

*r,"." ,t 
"worked' The Buck Advice Letter, No. 4-98-056, advised that a water district directormay not participate in governmental decisions to approve the paymen, oi ro..onts to thewater Education Foundation which was a sollrce of incom" to him because his wife wasa salaried staff member there. The Loeffier Advice L;ft"r, No. 4-96-336, concluded thata councilmember employed by P.G.&E. and owningo,;;;than $10,000 of srock inP'G'&E' may not participate in votes on routine-waiant payments from the city toP'G'&E. for electrical and gas utility service. The KohnAdri." Lerter, No. 4-93_052stated that councilmembers with investments of $10,000 or more in GTE may notparticipate in decisions on the consent calendar ."gu.airg ,he payment of bills to GTE fortelephone service provided to the city. In the wiliamrrriAdri"" Lerter, No. I_92_62g,we advised a councilmember employed as vice p.".iJlri"f Simi valley Bank, where thecity banked, that she could not authorize a warrant payable to the bank, though she couldapprove warrants drawn on the bank.

steps 7 and s..po the "pu_bric generaily" or the..rega[y requiredparticipation,, exceptions appiy?

The facts presented do not indicate that the public generally rule contained inRegulation 18707, or th.e narrow exception 
"ontoiri.oi, fr"grro,ion lg70g for situations .

where officials are legally required to participate in a a."-i-rion despite having a conflict ofinterest, apply here.

If you have other questions on this matter, please conract me at (916) 322-5660.

Sincerely,

Scott Hallabrin
General Counsel

I

,l(" P tua
By: Hyla P. Wagner

Senior Counsel, Legal DivisionHPwjgl


