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March 17,2009

Bnrce W. Ebert
300 Harding Blvd. Stc 118
Roseville. CA 95648

Yottr Reqr-rest for Advice
Our file No. A-09-053

Dear Mr. Ebert:

This letter responcls to your reque.\t for advice regar:ding.rhc post-governmental
employment provisions clf the Political Reform Act (the "Act").' Please notc that our arlvice is

bascd solely on rhe Act. We therefore offer no opinion on the application, if any, of other post-

govemment emplolment laws.

This letter i.s bs.sed on the facts presented. The Fair Political Practiccs Commission ("the

Cornmission') docs not act as a finder of fact when it renclers assistancc. (ln re Ogle,shy ( I975) I
FPPC Ops. 7l .) Nothing in this letter shoulcl bc con.rtrued to evaluate any conduct that may havc
already takcn placc, and any conciirsions contained in this letter apply only to prospective

actions.

QUESTION

Do the Act's post-governmental ernployment provisions precludc you ftont rePtesen(ins

a doctor's reapplication to thc licensing Board of Psychology w'hen you were the Boatd mc:llher
who signed his Iicense revocation l4 years ago?

rhe Act's pennanent bon ogninr:':,)fi[:,on]" or.n,bits yo* from reprcscnti,g the

doctor in his rcapplication proceeding hefore your former Board.

I Thc Poli[ical Rcfnrm Act is contline<l in Government (-',rtlc Sections lll0(l() throuqh 9l() l4 All '{iNtt!!1\!'y

reliucne es ;lre t6 rhe Goyernme;rt Code- unless ritlrerwrse indicated.'l'he regulationS of the Falr POlitical Practiecl:

ContmissionarecontrincdinSectirrns lRll()through l8997nf Titltlttf theCalifrrrniaCodeofRegr,ll3llon5.Ail

rLtguletory rcfcrcnces ttrc to Titlc 2. Division (r tf thc Catililrnia Crrdc o[ Regulatirrns. trnless olherwrse indicated.
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FACTS

From I990 through 1998, you lvere on the Board of Psychology (the "Board). B state
agency.2 scrving five terms a-s the Board's president. The Board is tasked with reviewing ancl
possibly revoking licenses. The Board sets Lrp an initial investigaticrn. examination by an expert.
review by members of the Attorney Gcneral's officc, a trial on the cvidence beforc an
administratir,-e law.iudge, and a decision. Ihese processes do not invoive the Board membcrs.

In 1995, a liccnsing issue came hefore the Boarcl in the process described above
regarding one Dr. Lindse*r. As a Board member, yor.r signed the rcvocation or:der. There was no
appellatc review of this deci.sion. You did not participate in any other aspect of the decision,
including advising Board staff or interacting with the deputy attomey general. You left the
Board in 1998.

Three years ago. Dr. Lindseth called you to engage your legal services as he intended to
rcapply to the Board [o get his license back. This proces.$ would be a separate application to the
Board. In addition to the application, thcre will also be a hearing before thc Board. consisting of
five psychologists and four members of the public.

You began to assist Dr. Lindseth in his rc-application proccss and in so doing, discovered
you had signed his revocation order when tJ:e Board revoked his license in 1995. You informed
him and the Board that there might be a conf'lic(. The Board did not object until a deputy
altorney general was assigned to the malter and at that time, informed you there was a conflict.

ANALYSIS

The Act contains two post-govemmental restrictions:

Penn.anent Ban; Thi.s ban prohibits a former state administrative official from advising or:

representing any person, other than the State of Califomia, for compcnsation in any judicial,
quasi-judicial or other proceeding in which the official participated while in rtate service. (See

SccLions 87401 -8'140X- Rcgulation 18741.1): and

One Yea.r Ban: This rule prohibits a former public official of a state administrative
agency from appearing for compensation beforc his or her lbrm.er agency. or officer or emplol,ee
thereof. for the purpose of influcncing any admini.strativc, legislative or other specificd action.
(See Section 87406. Regulations I8746.1 and 18746,2.)

Becausc you left the Board in 1998, the permanent ban is the only pos(-governmental
employment restriction that may apply to you at this time, and is discussed below.

The Permanent Ban on "Switching Sides"

The permanent ban on "switching sides" is a permanent prohibilion on influencing any
judicial, quasi-judicial, or other proceeding in rvhich the adrn.inistrative official participated
while in state service. (Scctions 87401 and 874021Regulation 18741.1.) In other words. a

? The Act includes hoards. for purposes o'[thcse sccti<:ns. in the definition of ,Stale Administrativc

,lrgencies. (See Section 87400(f,).

PA[:L t! | i.J



L2/3At2ABD 13:35 915781?532 PFITTER EBERT IASSEI.]

OLrr File No. A-09-053
Page 3

public official may nevcr "su'itch side.\" in a proceeding after leaving stare servicc. Sections
87401 and 87402 providc:

"No formcr state admin.i.strative official, after the termination of his
or her employment or tcrm of office. shall for compen.sation act as

agent or attorney tbr, or othenvise represent, any other person
(other than the State of Califomia) before any court or,\rate
administrative agency or any officer or employee thcreof by
making any formal or inlormal appearance, or by making any oral
or written communication with the intent to influence. in
connection with any judicial, quasi-judicial or other proceeding if
both of t}e following apply:

"(a) The State of California is o party or has a direct and substantial interest.

"(b) The proceeding i.s one in which the former state administrative
official participated." (Secrion .97401.)

"No forrner state adnrinistrative official, after the termination of his
or her employment or term of office shall for compensation aicl,
advise, counsel. consult or assist in representing any ofter person
(except the Srare of Cslifomia) in any proceeding in which the
oft-rciaiwor-rld be prohibited from appeari.ng under Section 8?401."
(Section 87402.')

The prohibitions in Sections 87401 and 87402 only apply to judicial, quasi-judicial, or
other proceedings. Seaion 87a00(c) defincs "iudicial" quasi-judicial. or other proceeding" as:

"[a]ny procceding. application, request for a mling or other
determination, contract. cl aim, controversy. investigation, charge.
accusation. arre$t or othcr particular matter involving a specific
party or pa(ies in any court or statc administrative agency,
inclu.ding bnt not limited to, any proceeding governed by Chapter:5
(commencing with Scction I 1500) of Division 3 of Title 2 of the
Government Code."

In 1995, in the course of yotu dr-rties as a member of the Board of Psychology. you were
involved in thc process of revoking individr-rals' licenses. In particular, you signed rhe order to
revoke Dr. Lindseth's license, a doctor who has now engaged your sen'ices a-s an attorncy.

The first issue we consider for purposes of the permanent ban is whcthcr a former official
"paflicipated" in a "procccding" while in his or her public position. An official is considered to
have "participated" in a proceeding if the official took part "personally and tubstantially through
decision, approval, disapproval, formal written recommendation, rendering advice on a
.sr.rbstantial basis. investigation or usc of confidential information as an officer or employee . . ..0'

(Section 87400(d).) By signing the revocation order that revoked Dr. Lindseth's license, you
took part in the process of the revocation by approving slAff's recommendation. You therefore
'larticipated" in this process conccrning Dr. Lind.seth and thc rcvocation of his license is clcarly
a "proceeding" under thesc provision.s.
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The second issue we consider is rvhether Dr- Lindseth's current application for re-

licensure is the same "proceeding" as the one in which hit license was revoked in 1995. The

Act's permanent ban aims to prevent a person from "switching sides" by using information he or
she iearned while in public service for privatc gain. While you have stated that your

involvement in the rev661Lis11 order was limited. it is logical to assume you obtained informstion
on, or had acccss to, the reasons for the revocation and the basis for the Board's staff
recommendation. Whjle this occurred several ycars ago and you inclicate you have little or no

recollection of your involvement in the revocation, by its language, the permanent ban

conclusively presumes an official retains knowledgc of his or her wort on the agency's

proceeding hy his or her personal and substantial involvement in Lhc proceeding.

We think rhis is a neces$sry and desiralrle reading of the statute, Otherwise. one would
have to speculate on the sufficioncy of the former official's retained knowledge of the
pr:oceeding each time the permancnt ban becomes an i.sstte. With this Presumption in n:ind, the

quesrion is then whether the information available to you as a Board member in the revocation
proceeding wouid po.ssibly assist you in representing Dr. Lindseth in the reapplication for his

liccnsc. We think this would be the case. With the benefit of knowing the Board's and stsff's
teasoning in issuing the revocation. possibly including knowledge of wcaknesses in the Board's
cilse or staff reser,-ations, you wou)d be in a unique position to now address thesc issttes in thc

reapplication proceeding. On thi.s basis. w'e think the permanent ban prohibits you from
representing Dr. Lindseth in his reapplication proceeding.r

If you have other questions on this matter, please contact mc at (916) 322'5660.

Sincerely,

Scott l{allahrin
General Counsel

hirJ{, tl\Ald -
By: Heather M. Rowan

Commission Counsel
Legal Division

HMR:jgl

3 The /rct does not prohibit you. however. from passing thiri ca^ce to another attorncy in yorrr office. so long

a.s you do not consult rvilh or advise that altorney on the matter.

PArrE 23,/ 23


