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Iune24,2009

Steven S. Lucas
Nielsen, Merksamer
Parrinello, Mueller & Naylor, LLp
2350 Kemer Blvd, Suite ZSO
San Rafael, CA 94901

Re: Your Request for Advice
Our File No. A-09-122

Dear Mr. Lucas:

This letter is in response to your request on behalf of Califomia Fish and Gamecommissioner Michael sutton rot oaric" rJgarding the conflict-of-interest provisions ofthe Political Reform Act (the "Act").r This Ietter fi il;:dery on the facts presented;the Fair Political Practices commission does not a"t;; rina", of fact when ii rendersadvice' (In re ogtesbv (rs7s) r FPPE bps ?i.iffii;;il this retter may be construedto evaluate any conduct that has already taken ptu.". p[il; bear in mind also that ouradvice is limited to obligations arising irnder thi a",. w" ao not address the apprication,if any' of other conflict-of-interest rois su"tr as commonlaw conRict of interest orGovemment Code Section 1090.

Does the Act prohibit commissioner sutton's participation in upcoming decisions'by the california Fish and Game co.-i*ion ri;i;; il*ine prorected Areas for theNorth coast region, if it is not reasonably for.r".rurJtrr"i tirese decisions will have anyfinancial effect on the Monterey nay aquarium or on corn.irsioner sutton himselfl

Qr,rEsTroN

CONCLUSION

There is a nexus between Commissioner Sutton,s privatethe govemmentar decisions at issue. The Act therefore permits h
and public obligations in
is participation in these

' Tht Pnlitital Refbrm Act is contained in Government code sections lllffx) rhrough gl0l4. All\tatuk)ry ref'erences are to the Governmenr cuae. ,rt.rr';;;;;;;;red. The regutations ,f the FairRrlitical Practiees Commission,t*.nnioinJ'i-n se.ri,,ns.tsl-r9.rr,r,,rgi ni997,f ritre 2 ot the Caritbrnia
[:X;,:1.]:,:1}[lll;,*l',^li-. ,'l#r,"t"'n"' 

ore to ritre:. Divisi,n'i orthe Carirtxn, crl.,r
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decisions only if it is not reasonably foreseeable that they will have any financial effecton the Aquarium or on commissioner iutton,s.*r;;nar finances. Assuming thatyour account of the facts correctly states that there *r ,o rr.t reasonably foreseeablefinancial effects, the Act wrtt notiar tris participation in these decisions.

FACTS

Michael Sutton is a commissioner on the califomia Fish and Game commission("FGc"). He is arso 
1 

vige presidentoflh" M;r;"r"y iay aquarium Foundation("Aquarium") and is the Directoroiits center fo, td furT o-f the oceans (..cFlrc),,).

Eil'::illT;ie,C.;lt;ffi'ffii'on'"o'po;;;;;',izeaunaeirnl,nurR.u"nu"
$55.4 rnillil;; a high of $94.6 r,ritjJ.tnues 

ranging' in recent years, from a low of

cFFo was created as a division of$9 Aquarium to consolidate into a singledivision the Aquarium's marineporicr ana_a{";";r;: gq to expand the Aquarium,sefforts to "inspire action ror 
"on.'"*uiion of ,rr" o""inl; gFFg ..aim[s] 

to empowerindividuals' influence policy and contrib"" r" rrr" p-ilction of the oceans for futuregenerations"'and has five areas of strategic-focus:iili" 
"r"ulish 

a network of marineprotected areas in state and federal wateri off the curiro-iu coast; (2) toreform oceangovemance at the national, regional, state, and local leveis; (3) to harness market forcesand the power of consumer choice in favor oto.r* 
"ln-rLution through a ..Sustainabreseafood lnitiative;" (4) to tur"gu*d key marine wildlife and their habitats in califomia

il:'il'ilTi:1'1il:t1i"&:'ffi ';:T:i#*::",1T1..'Lo(s)tomlGJ*auaup,,o

As an employee of the Aquarium, Mr. sutton receives compensation in excess of$100'000 per yeat'. Th.e.equarium Joes not contract with the FGC or the Department of
*],t H:"ffif""ffij;tfi noil""n apartv to, the',bd; *dil,T;, initiated,

The Marine Life protection Act (..MLpA,,, carifornia Fish and Game codeSections 2850 - 2863) requires ,r,ri ,i".1cc adopt il;;: Life protection program toimprove the design and.manag.;il;f tr,. rtuli il*iiri.or"*ed Areas (..MpAs,),and a Masrer pran to.guide thJadoptiri *a imptementaill_"r the program and anydecisions regarding thl siting orn.'* rurper *i;;;;i"Jin"utions to existing MpAs.The MLpA requires that theivlart", piun- u" ,rri"*lJ, ,l-Jin.a * n".rrrury, uirdsubmined by the. DFG for consideratlon Uy the FGC.

The DFG carries out its statutory mandate through a process ofpublic anddevelopment of MPA proposals. When an MPA proposal is produced, it must
prrvate

scientific and poticy review before being submi tted to a
undergo

Regional Stakeholder Group

Fish and J[:?t#t#:?:of 
Fish and Game is a state asencv separate and distinct riom the carifornia
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("RsG") composed of persons with relevant subject-matter expertise in a given studyregion' including fishermen, educators and consirvationists. Tilese Rsd assemblealternative MPA proposals io consider pot.ntioi.rrirg", to_.*irting rvpes within a studyregion, with assistance from u."eig1,.ui il*.te"jfr,,.*" DFG, vari]ous ..stakeholders,,and comments from 
the 

generar fruu{ic Ahh;;iltb..g the primary source of MpAproposals' other partiet * p"*itted-to ruu-itrr*t"-ar,, proposars. A rask Force thenevaruates and forwardr pu.kog", orar",nuii'* rrfrrur, r", nrri l"rria"rotion by theFGc, with recomleryfltlons rn plr"rr.a urt"r,iatilJ* 
,g1", compreting its own processof pubric review, the FGC 

"*.r"ii", i,11"1rav "urrrorrry 
to adopt, reject or amendelements of the Master etarr, ,egion"l MpA;;6"Ji*o associated CEeA issues.

p *",x3;ffi[:i:3i"ri:::tHl'l"oueh a corlaborativepublic process, the Aquarium..inspireconservationorthelce-aislFF!,iilXlT*:lm;:XiiXf*f#:?r:-
MPA proposals before trre rast roice, which for**a-, tlr" package of artemative MpAsto the FGc' with its recommendation of preren"aart"}atives. The Aquarium hasadvocated before the FGc ,rror. rtipa prrp";;iil;tLe aquarium berieves mosteffectiverv achieve the goars 

"iir," 
larre.i;;"r*,';h.r r\i;. s;;;;;; appointed byGovernor Schwarzenegger to serve ojl lr Fca, .rrr"iqr*um assigned other staff toundertake the advocacy work on all matters coming beiore the FGC for decision,

,T:Ii'ffi ,ff*f, :'::I,*-i*Xltf#df Hil.r",r,.crio,,#perrorming

The Aquarium is financed from numerous sources i.ncluline, in descending order,admissions revenu€s, individuaich-air.ur" Jrr.iil"r, ,il.u"rrt iptues, and grants fromcharitabre foundations. you.r*"ir,u, the rcc;s ;;;ffi;, on the MpA proposars wilrhave no reasonably foreseeable fi;, on the r"r"ou". ,hat the Aquarium can anticipatefrom any of its revenue sources' You ar9 aware of no reason.that adoption, modification,or rejection of proposed MpAs *orra ajfect Aq;;;;;ndance, and thus admissionreceipts, or wourd resurt in a greater J, r.rr"r;;;;i;mbers joining the Aquarium.Nor would these actior. r" 
"ip""t.aio r,ur";fii;";;; revenue received from grants,whether from charitable organ'iz-ati;9I inaiviiuai J;; [n particurar, you state that iris not reasonabrv foreseeabie ,r,"i rt" la1ar, ir;n;;;;i"T *:, may uriimatery take,would affect the quarity of equarium exhibits. Ail; 

"-niort!:-ML,A process, youstate that less than I0 percent orcuiiro-iu'. 
"ouriJ 

*ui"l, *iu u" ofliijts t-o cottecting
l:fill;::' 

Ieaving abundant .rour.o ]ro; il"##;;r- may draw to popurate its

0.. n*.f"oJrT::?#1note 
that-the expenses of the Aquarium, incruding staff expenses,

MpAou,comes-"xl},:,',1l3,if ::lif, #';:ffiTlffiy"X,'ffiiiff ,'#"'""d,-ffi '

in response to any p-ossible rupa ouiJomes before ir,rrc'i. MpAs arready estabrished inrecent years by the FGC for the centrar coast *g;.;i;;; the Aquarium is situated)have had no discemabre financiai;i;;;on the e!r*ir.[-.r"ript, or expenses.
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You arso state that theAquarium supports its emproyees, engagement in outsidepublic service' so long.ll.outside'respo";ilriil;;;;#J:"--itm-enis 
ao not adverseryaffect an emproyee" obility to runriiis 

"mproym"r, "uiigurions 
ro the Aquarium. youfurther indicate that commi*io;;;s;;;on,, o"t-ion, -Jro'i", while sitting on the FGcwill not affect the Aquariutn't urr"r.."nt of his 

"onri*"JLmproyment or compensation.

ANALYSN

Your request for advice presents questions under Section g7100, which prohibits apublic officiar from makinq, puni"ipu.'inglr ;**,;; ujine t i, o, t 
"ioiii"iur positionto influence a govemmental decision in ir,i"r, ,rr" 

"?n"i.r 
n* a financial interest. youhave provided your own regal an.iyri: of the qu.rri-o^ iou present, recognizing thatcommissioner sutton i, u p-ruri" oin"tlrili"'" r il"?.r,, conflicr-of_iiterest rules,and that as an FGc commissionerhe wil b";"kiilJJoT",r"ting in makinggovernmental decisions of the FGC relatirg r frfpiJALi.ion, whose outcomes theAquarium wishesto irifluence urough y.vica"y uiil;;;ff. you concrude that sinceCommissioner Sutton is an employefofpe eqir*ffi"i, f,* an economi" irt"r"rt in theAquarium as a source of income ro rrlrn.r rc ;il;i'dlou on these fundamentalpoints, and therefore begin o* o*, *urysi.s ;fi;; a# ir a" c;;il;;{ eight_stepanalytical framework (discribed ar-R"guiation, tsioo-iizogl, for determining when apublic officiar has a disquarifying 

"oofi", "ai;;;;;na", tt, a"t.
step 5' what rs The Materiality standard For Financial Effects on the Aquarium?

Your account of the facts indicates that commissioner Sutton will superviseAquarium personner whose job it *irr-Le to qrrenj trre eluarium,s position on MpAsbefore the FGC' and you tra'e ottrerwise made it 
"r"* o"icommissioner sufton,s dutiesto the Aquarium inctude uaro"a"y oitrre aquarium,s position on these MpAs.

Regulation 18705'3(c) prescribes a specific materiarity standard that must beapplied in any case where ttr# is u n"iI bitween ,h;;;;;, owed to an officiays privatesource of income and to the official,, pruti"._lioyrl i-"-
*(c) Nexus'lny reasonabry foreseeabre financiar effect on aperson who is a source of income to a public official isdeemed mareriar if the pubri" orn.iuirlceives or is promisedthe income to achieve C goal or purpor" which would beachieved, defeated, aidei'', o, t ini.ila iy the decision.,,

I rhis is 
'" ol'I-:-Yomic jnterest you have described to us, but we note that a pubric officiaralways has an economic inrerest in his or her'perso-nar ,rp.nr.r, il#:r1,:r:ts or riabirities, and in those ofhis or her spouse or deoendant tr'iur.,.-ti."ilfn azro:, i.grrirm iriz03.5.) A reasonabry foreseeabrefinancial effect of a decision * ., 

"ri:riri;t i.orori" irr.r.i, iii"i, or- he, perronar finances is materiar ifit reaches $250 or more in ory ,*.f r. ,r"ri p.ri"A. lRegulation Ig705.5.)
t In vour "*' t91-LTllis, lou recognize that there is a "nexus,.between the commissionerSutton's obligations to his privati .rptoy.roni t i, pruii. ,.rpo*iiiii,l* as FGC commissioner.
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Thus pursuant 
!o Regulation 18705.3(c), if the reasonably foreseeable effect of adecision incrudes any finanJrar gain o, ro., ioi'r," aqu*iur, h.;";;; r;;1 it may be,the reasonably foreseeable finanii"i ;if*;;*",ifri.r,rm is deemed to be ..material.,,

f,l'Xrli"ilL:',T:ffi:T[ffi'*'e that the decisions at issue win have a mareriar

As defined by the Act, a public official does not.have a .tonflict 
of interest,, in agovernmental decision merely because his decisionmJking is guided by personar views of

;?#3H1;",f'1'""*;ilffii}:H:11::1i"'3ii'Lstme'ervu'"uui'tt'"seporicv
prov i des that a conn ict or i nt"i", i ;iI J:ff T'#f *:ff ffffiH;ff [";i$"govenrmental decision will have a matenalfinan iii iir"ron thsofficial or on one ofthe official's economic interests, ,u"r, u, . rirrr"" r.prryer that is a source of income tothe officiar. Step Six therefor"ra;;;,#;;;;#il" 

wlether it is reasonabry
:"iffi :|;*:!lfil:l j"Ti:*"1i,,,J#ffiff iTl,ancia,erreci;;;;;ormoreor

The legal analysis that accompanied your request for advice concluded that thecritical question is the one *" 
"orri,ont 

now - is it reasonably foreseeable that these
*i:fi r",X::Xil:J#:.nn*"i'i"n""i"',r,i"aq,*ri.r ini,, i,E"i, il'tr," poi,,t o,

A material financial effect on T economic interest is-reasonably foreseeable,within the meaning.of Section g7103, if it is .trurrrrrr.ifu 
lt"ry,, that one or more of themateriality standards applicable to that r"ono,ni"iril"r* *iil be met as a resurt of thegovenrmental decision. (In re rn"*"rl(iir;il FffiAs. 198; Regulation 18706.)

A financial effect need not be certain to be considered '.reasonably foreseeabre.,,on the other handt if 
33lfec1 rr "riy 

u.r."r possibility, it rs notreasonably foreseeable.(In re Thorner, supra.) whether finlciar:o;r"q;;;; ; anyentity are riasonabryforeseeabre ar the time of u gorr',,,Inrul9"".r""1a"*ri, 
on trr" r.Lt, orru"r, particurarcase' (Id') In each case' the officiat must look at trr" Ii"i'rrrrounding each decision tolit:#::ilT*il,'},!$: ,r# 

i. 'uil,-ti,rv rik;iti;;use a mareriar nnanciar errect

As noted earlier' the commission cannot act as a finder of fact when it renders advice(In re ogresbv (r97s) l Fppc opr. irr your r".o*;;;, facrs, assuming it to be bothaccurate and comprete, ap.pears tolrsrriy yorr;o;;;;;ir, ,i., it wourd noifir,'uronabrytoreseeable that the decisions you i.r"ilbl wilr r,rr"l nr*ciar effect on the Aquarium.You have arso indicated that rtar. srii"r,s votes ;;;;ffirrion., on rhe FGC wi, nothave any reasonabry foreseeabre.ff.;;;" rri, .rproyr*ni'ily ,r* Aquarium, or on rhecompensation paid'-o}i, by the Aquarium. w. or" o*ori:t* other facts suggestingrhat a vote on the FGc might ott.rJirriur. ony -r.;;;;;rs personar finances.
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Thus as we understand the pertinent facts, Mr. sutton would not have a conflict ofinterest, as defined by the Act, when tr"parti"ipat;ir;;";*ing decisions by FCGrelating to MpAs for the North coasi[egion. we -r.i'"-prrasize, however, that thedetermination of any decision's r*oruury rorr."oii. n-nanciar efiects *u-riurti.or"rybe resolved by the orngiut t i.r"n l"r"a on the f*";;;ably avairabre to the officiarat the time of each decision.j rswrr rs..!(,,

If you have other questions on this matter, prease contact me at (916) 322_s66o.

Sincerely,

Scott Hallabrin
General Counsel

h fu-1.cf"il,<
By: Lawrence T. Woodlock

Senior Counsel, I*gal Division
Lrwjgl

have a
Steps Seven and Eight consider two excepttons to disquali fication from decisreasonably foreseeabte material financial effect on a public official's economic i

ions that n,ould
applicable in cases where rhe effect on the public official rs not distinguishable from

nterests. The first is
decision on the public generally tRegulation t87O7.) The

the effect of the
decision notwi thstandi

second exception allows participation in a
Nothing

ng a conflict of interest, when participation is legalty required. {Regulation Irn your accounl of the 8708.)
our analysis at this point.

facts indicates that ei ther of these exceptrcns would apply, so we conclude


