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September 21,2009

Ms. Sonia R. Carvalho
Best Best & Krieger LLP
5 Park Plaza, Suite 1500
Irvine, California 92614

Your Request for Advice
Our File No. A-09-197

Dear Ms. Carvalho:

' The Political Retorm Act is contained in Government Cocte Sections g1000 through gl0l-1. All
\tatut()ry ret'erences are to the Grll'ernment Crlde. unless otherwise indicated. The regulationi of the Fair
Pol111."1 Praetices commission are contained in Sections lnll0 through lg9g7 of Tirle I of the calilirrnia
Code rlf Re-uulittions. All re-Eulatory ret'erences are ttl Iitle ]. Division 6 of the Calitirrnia Codr, of
Regulations. unless rltherwise rndicated.

This letter responds to yollr request for advice on behalf of City of Azusa
Planning Commissioner Sandra Rentschler regarding the conflict of interest provisions of
the Political Reform Act (the "Act").1 Our advice iJbased solely on the p.oririon, of the
Act. We therefore offer no opinion on the application, if any, of:other conflict-of-interest
laws such as common law conflict of interest or Government Code Section 1090.

QUESTTON

May City of Azusa Planning Commissioner Rentschler participate in decisions
regarding proposed changes to a mining project, specifically th; CEeA review process
and the review of a conditional use permit application, when she owni a home more than
500 feet from the proposed mining site, but less than one mile from the eastern boundary
of the portion of the site for which mining is currently enrirled? Is rhe potential impact on
the view from Commissioner Rentschler's property sufficient to rebut th. p.rru.piion
that a decision on the site will not have a material effect on the property?

CONCLUSION

Commissioner Rentschler should disqualify herself from participating in rhe
above decisions regarding proposed changes ro the Azusa Rock Quarry'pro;Jct. rhe

i<
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impact of these decisions about changes to the mining project on the view from
commissioner Rentschler's residential property, which you have described and which is
apparent in pictures and maps submitted, is sufficient to rebut the presumption of no
material financial effect under Regulation 1g705.2(bXl).

The Vulcan Materials Company ("Vulcan") owns a quarry site in the City of
Azusa where it has mining entitlements in the eastern portion of the site pursuant to. an
existing conditional use permit and mining reclamation plan. From the slte, Vulcan
mines aggregate material - rock, sand and gravel - for use in road and builjing
construction. Vulcan has approached the City with a proposal to revise its conditional
use permit and minin^g-reclamation plan in order to "trade" its entitlements for mining in
the eastern portion of the site for entitlements for mining in the western portion of the
site. Commissioner Rentschler's home is located near tf,e eastern portion of the site.

If Vulcan's proposal is approved, mining activities in the eastem portion of the
site will cease' and that portion of the site will remain in its current undisturbed state. If
the City does not approve the amended conditional use permit proposal and Vulcan
continues to conduct mining activities in the eastern portion ofine site pursuant to its
existing entitlement, mountain views of homes located in the Mountain Cove residential
community will be impacted. Modeling prepared by Vulcan demonstrates that
undisturbed ridgelines visible from these resid"n""s *ill be significantly impacted
through the mining_p_rocess, and mining equipment and vehiclis working on the site will
be visible from the Mountain Cove resid.n""i. In addition, an environmental assessment
of the potential impacts is being prepared and the city anricipates impacts in the area of
air quality, traffic and noise. The extents to which thlse impacts may or may not be
mitigated in accordance with the California Environmental euality Act are currently not
known. As a Commissioner, Ms. Rentschler would be responsible for reviewing the
CEQA analysis and certifying the ultimate document.

Commissioner Rentschler owns and resides in one of the single-family residences
in Mountain cove- Her property is located more than 500 feet from-the prop6sed mining
site, but less than one mile from the eastern boundary of the portion of the ,it" fo, which
mining is cunently entitled. on September 14, zo}d,we requested some maps or
pictures of the Mountain Cove neighborhood in relation to vulcan's Azusa Rock euarry.You provided maps and pictures of the site and impacts sending us the Visual Impact
Assessment and referring us to the Saveourcanyonr website.

FACTS

ANALYSIS

Conflict'of'Interest Prohibition: Section 87100 prohibits any public official
from making, participating in making, or otherwise usingiis or her oiriciat position to
influence a governmental decision in which the official i'as a financial interest.
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A public official has a "financial interest'; in a govemmental decision within the
meaning of the Act, if it is reasonably foreseeable thatihe governmental decision will
have a material financial effect on one or more of the publ[ official's economic interests
(Section 87103; Regulation 1S700(a).) The Commission has adopted a standard eight-
step analysis for deciding whether an individual has a disqualifying conflict of interest in
a given governmental decision. (Regulation 1g700(bxl)_ig).)

step one: Is Planning commissioner Rentschler a..public oflicial?r,

The conflict-of-interest provisions of the Act pertain only to public officials. A
public official includes "every member, officer, employee or consultant of a state or local
govemment agency . . . ." (Section 82048; Regulation 18701(a)(l).) Ms. Rentschler is a
member of the Cityof Azusa Planning Commission, and thus a public official subject to
the Act's confl ict-of-interest provisions.

Step Two: Is t\zls. Rentschler making, participating in making, or influencing
a governmental decision?

A public official "makes a govemmental decision" when the official, acting
within the authority of his or her office or position, votes on a matter, obligates or
commits his or her agency to any course of action, or enters into any contrictual
agreement on behalf of his or her agency. (Regulation 18702.1.) A public official
"participates in a govemmental decision" when, acting within the auihority of his or her
position and without significant intervening substantive review, the official negotiates,
advises, or makes recommendations to the decisionmaker regarding the govenimental
decision. (Regulation 18702.2.) A public official is attempting to ir" hi-s or her official
position to influence a decision if, for the purpose of influencirig, the official 

"on,u",, 
o,

appears before any member, officer, employee, or consultant oflis or her agency.
(Regulation 18702.3.)

Planning Commissioner Rentschler will "make a governmental decision,, if she
votes on issues before the City of Azusa Planning Commission involving Vulcan's Azusa
Rock Quarry, including_Vulcan's proposed revisions to its conditional uie permit to trade
its existing mining entitlements from the eastern portion of the site for mininl
entitlements in the westem portion. In addition, Pla*ing Commissioner Rentschler
would be making a governmental decision reviewing and certifying the CEeA analysis
assessing the environmental impacts of the p.opored change in vutan's miiin!
activities.

Step Three: what are Planning commissioner Rentschler,s economic
interests?

A public official has a financial interest in a decision within the meaning of
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Section 87103 if it is reasonably foreseeable that the decision will have a material
financial effect, distinguishable from its effect on the public generally, on the official, a
member of his or her immediate family, or on any one of fivJ enumeiated economic
interests, including:

l. An economic interest in any business entity in which the public official has a
direct or indirect investment worth $2,000 or more. lSeciion g7103(a);
Regulation 18703.1(a)); or in any business entity in which the public oifi"iot i, u
director, officer, partner, trustee, employee, or holds any position of management.
(Section 87 103(d); Regulation 13703. l(b).)

2' An economic interest in real property in which he or she has a direct or indirect
interest of $2,000 or more. (section 97103(b); Regulation tg703.2.)3. An economic interest in any source of income, including promised in"o-",
aggregating $500 or more within 12 months prior to theGcision. (Section
18703(c); Regulation 18703.3.) "rncome" intludes a pro rata share of any income
of any business entity or trust in which the individual br spouse owns, dirlctly,
indirectly or beneficially, a l0-percent interest or greater. (Section g2030(a).)

4' An economic interest in any source of gifts to him-or her if the gifts aggregate to
$420 or more within 12 months prior to the decision. (Section szro:i;);
Regulation 18703.4.)

5' An economic interest in his or her personal finances, including those of his or her
immediate family. (Section g7103; Regulation 1g703.5.)

Planning Commissioner Rentschler owns and resides in a single-family residence
in Mountain Cove, and has an interest worth $2,000 or more in this p-.p.ay. 'Therefore
she has an economic interest in the residential property for purposejof tisqualification
under Sections 87100 and 87103.

In addition, Planning Commissioner Rentschler also has an economic interest in
her personal finances and those of her immediate family. (section g7103; Regulation
18703.5.) A governmental decision will have an effect on this economic inteist if the
decision will result in the personal expenses, income, assets or liabilities of the official or
his or her immediate family increasing or decreasing. (Ibid.) your Ietter does not
mention any impact on Ms. Rentschler's personal finances as the result of the proposed
changes to Vulcan's mining entitlements. Therefore, we do not further discusi this basis
for disqualification in our analysis.

Step Four: Are her economic interests directly or indirectly involved in the
decision?

The general rule is that an official's real property is considered to be directllt
involved in a decision if it meets any of the criteria in Rlgulati on 1g704.2(a) (copy
enclosed). This regulation states that real property (in wfiich the official has an interest)
is directly involved in a gbvernmental decision when it is "located within 500 feet of the
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boundaries (or the proposed boundaries) of the property which is the subject of the
govemmental decision." (Regulation 1g704.2(aXl).) 

-

Because Ms. Rentschler's home is not located within 500 feet of the boundaries orproposed boundaries of the property which is the subject of the governmental decision, it
is indirectly involved in decisions about the propo."d-"hange to Vulcan,s mining
entitlements. (Regulation 18704.2(aXl).)

step Five: what is the appricabre materiatity standard?

Having identified the economic interest involved, and determined whether the
interest is directly or indirectly involved in the decision at issue, it is necessary to identify
the applicable materiality standard.

Regulation 18705.2(bXl) provides the.materiality standard for real properry
interests that are indirectly involved in a decision.

"(b) Indirectly involved real property interests.
(l) Real property, other than leaseholds. The financial effect of a

govemmental decision on real property which is indirectly involved in the
governmental decision is presumed not to be material. f[is presumption
may be rebutted by proof that there are specific circumstances regarding
the governmental decision, its financial effect, and the nature of ti. ,roi
property in which the public official has an economic interest, which *of."
it reasonably foreseeable that the decision will have a material financial
effect on the real property in which the public official has an interest.
Examples of specific circumstances thai will be considered include, but
are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential of the
real property in which the official has an economic interest;

(B) The use of the real property in which the official has an economic
interest;

(C) The character of the neighborhood including, but not limited to,
substantial effects on traffic, view, privacy, intensity of use, noise levels,
air emissions, or similar traits of thi neighborhood.i

Regulation 18705.2(b)(l) provides that the financial effect of a governmental
decision on real property which is indirectly involved in the govemmental decision ispresumed not to be material. This presumption may be rebutied by proof that there arespecific circumstances regarding the governmental decision, its financial effect, and the
natu{e. of the real property in which the public official has an economic interest, which
make it reasonably foreseeable that the decision will have a material financial effect onthe real property in which the official has an interest.

i.
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In prior advice, we stated that the materiality presumption may have been rebuttedin a case where the effect of a decision would impacitraffi. pot,"*, ira p-prny valueswith respect to a street extension adjacent to a homeowner's association common area inwhich two council members held property interest s. (ThorsonAdvice Letter, No. A-04-238') In another case, the gor".n*"nial decision involving a development froject thatwas one-quarter mile from an official's residence opp"or.Jto ctrange ttre criaracter of thearea near the official's home from largely rural to largely residentia'i. (HerrickAdvice
Letter, No. 4-04-019.)

Here, Commissioner Rentschler owns a home in Mountain cove, a community ofhomes nestled in the san Gabriel mountains. The background views from MountainCove include the steep slopes of the canyon and the foothills of the San GabrielMountains' [f vulcan's proposal is approved, mining activities in the 
"u*"* ponion ofthe site nearest Commissioner Rentschler's home *iit ."^", and that portion of the sitewill remain in its current undisturbed state. If the City does not approve the amendedconditional use permit proposal and vulcan continueJto conduct^mining activiii.r-#,n"

eastern portion of the site pursuant to its existing entitlement, mountain views of homesIocated in the Mountain Cove residential comminity wlrLe impacted. Modelingprepared by Vulcan demonstrates that undisturbed ridgelines visible from these
residences will be significantly impacted through ttre iining process, and miningequipment and vehicles working on the site wil'ibe visible from the Mountain Coveresidences' In addition, an environmental assessment of the potential impacts is beingprepared and the City anticipates impacts in the area of air quality, traffic and noise.

The marked view impact and other possible impacts which you have set forth andwhich are further described in the Visual tmpact es,,r*"rt document and thesaveourcanyons website to which you referred us, constitute special circumstances
about the decision under Regulation 18705.2(b)(l)(c) sufficient ro rebut the presumptionthat the decision would not have a material rinanciat 

"ff "t. Given the marked view
1T!Tr_o4 other possible impacts on airquality, traffic and noise, under Regulation18705'2(b)(lXC), it is apparent that the decisionr yo, a"r"ribed about the Azusa Rock
Quarry would have a material financial effect on iommisrionu Rentschleit prop"ny.

Step 6: Is it reasonably foreseeable that there will be a material financialeffect on Planning commissioner Rentschler,s economic interests?

once a public official has determined the materiality standards applicable to eachof his or her economic interests, the next step is determining whether it is ..reasonably
foreseeable" that the standards will be met. A material financial effect on an economicinterest is "reasonably foreseeable" if it is substantially likely that one or more of themateriality standards will be met as a result of the gou.-rrntal decision. lRegulation18706(a)') An effect need not be certain to be coniidered reasonably foreseeable, but itmust be more rhan a mere possibility. (ln re Tho,ter(1975) I Fppc ops. roa.l

. Ultimately, whether a material financial effect is foreseeable at the time a decision is
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made depends on facts and circumstances peculiar to each case. (In re Thorner, supra, at198.)

In this case, the decisions about the Azusa Rock Quarry are not speculative; thespecific decisions you described are coming before trre pianning commission. anawhether the conditional use permit for chanlges to the d,;v are either accepted orrejected, there will still be a marked view iripact, po.itirc or negative, on commissionerRentschler's Mountain cove home. Therefoie, it is reasonably foreseeable that decisionsabout the Azusa Rock Quarry, involving the cEQA review process and consideration ofthe conditional use permit, would have a material financial effect on commissioner
Rentschler's property.

Steps Seven and Eight: Does this governmental decision come within anyexception to the conflict-of-interest rules?

Even if an official has a conflict ofinterest, disqualification is not required if thegovernmental decision affects the public official's economic interests in a manner that isindistinguishable from the -un reii, which the decision will affect the public generally.(section 87103; Regulation 18707(a).) Additionally, in c"rtai, rare circumstarices, a publicofficial may be called upon to take part in a decisioi d":;i;" the fact that rhe oiii"iut *uyhave a disqualifying conflict of interest under the- "legall! requirea participation,, exception.This exception applies only in certain very specific ci-rcumstances where the governmentagency would be paralyzeg froT acring.. (Section g7l0l; Regulation tSZOS.;"Vou have notpresented any facts indicating that the;public generally" or tf,e .,legally r.quir"aparticipation" exceptions are applicable to your circumstances, so we will nbt address themfurther.

If you have other questions on this matter, please conract me at (916) 322-5660.

Sincerely,

Scott Hallabrin
General Counsel

U^ f' h)ayw-,-,
By: Hyla P. Wagner

Senior Counsel, Legal Division

Enclosure

HPW:jgl


