
Fern PolrrrcAl Pnacrrce s CoMMrssroN
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(916) 322-5660 o Fax (9t6) 322_0886

October 22,2009

Susan Klein-Rothschild
Santa Barbara Public Health Department
Community Health Administration
300 North San Antonio Rd.
Santa Barbars, CA 931lO-1332

Re: Your Request for Advice
Our File No. 4-09-232

Dear Ms. Klein-Rothschild:

This letter is in response to your request on behalf of Dr. Ron Faoro for advice regarding
the conflict-of-interest provisions of the Poiitical Reform Act (the .,A;t,;r]- iiis tetter is basedsolely-on the facts presented; the Fair Political Practices Commission does not act as a finder offact when it renders advice. (In re ogtesby (1975) I FPPC ops. 71.) Nothing in this letter maybe construed to evaluate any conduct that has already taken place. please bear in mind also thatour advice is limited to obligations arising under the Act, and does not consider other bodies oflaw such as common-law conflict of interest.

QUESTTON

Does Ron Faoro, a doctor of veterinary medicine presently serving as Chairman of santaBarbara county's Spay/Neuter Task Force,.have a disquaiifying conflict 6f interest in advocating
that the Board of Supervisors adopt the ordinan.. u, ,."o-mended by the Task force?

CONCLUSION

No' Because Dr. Faoro is a member of a temporary body consisting of eleven
uncompensated members appointed for their interest or expertise relevant f the task of drafting amodel ordinance to be submitted to the Board of Supervisors, which retains full power to accept,

1Th" 
Pt'liti"ol Refbrm Act is contained in Government Code Sections g I Off) through 9 I 0 I 4. All statutoryret'erences are to the Government Code, unless otherwise indicated. The regulations of the Fair political practices

Commissionarecontainedinsections l8ll0through l8997of ritle2of thiCalifbrniacodeof Regulations. Allregulatory references are to Title 2' Division 6 of thi califbrnia Code of Regulations. unless otherwise indicated.
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modify or reject recommendations of the Task Force, he sits on a purely advisory body and is not
a "public official" subject to the Act's conflict of interest rules.

You request formal written advice as the authorized representative of Ron Faoro,D'v'M', in connection with testimony that Dr. Faoro will present to the Santa Barbara Board ofSupervisors (the "Board") on Novemb er 3,2009. Doctor iuoro owns and ojerates a localveterinary clinic' Last year the Board considered a spay/neuter ordinance, but deferred finalaction on that ordinance in the face of opposition to mandated spay/neuterin! requirements. TheBoard then decided to solicit volunteers fbr a citizens' Spay/l.,leuter Task Force (hereafter the"Task Force"), a temporary body consisting of eleven un.o*p"nrated members appointed fortheir interest and/or subject-matter expertise bearing on the turk of formulating a draft ordinanceto be submitted to the Board for its consideratior. E."uuse the Board envisioned the Task Forceas a purely advisory body, its members were not made subject to a conflict of interest code.

- over the past five- months, Dr. Faoro has served as Chairman of the Task Force, whichhas conducted regular public meetings in the course of its deliberations. Dr;; its draftingprocess' controversy surfaced around the question_ of exemptions to a proposed requirement thatdogs and cats be spayed or neutered. The draft ordinance currently provides that an owner of acovered animal consult with a licensed veterinarian, and if the veterinarian concludes that the petand owner are best served by authorizing. the owner to purchase an "unaltered animal,, license, acertificate is granted.and there is no requirement for spaying or neutering the animal. For thosewho do not have such a certificate, there is a mandateihat tf,e animat ue"spayeJ or neutered. TheTask Force itself is narrowly divided on the issue of this "spay/neuter maidite,,, which isvigorously opposed by groups like the Santa Barbara couniy bog owners, the charJ.i li,yKennel club, the American sporting Dog Alliance, purebred breeders, and similar organizations.

The Task Force has received a complaint whose grar/amen is that Dr. Faoro,s veterinarypractice could profit financially from requiiing owners tJobtain veterinarian certificates to avoidspaying or neutering their animals, and wouldlikely benefit from increased business in requiredsurgical procedures. Since the Board has full discretion to accept, modify or reject
recommendations of the Task Force and, as chairman Dr. Faoro would uL trre i'pokesman for theTask Force, the point of the complaint is that a conflict of interest in any decision on theproposed ordinance bars Dr. Faoro from addressing the Board in his officiui"ufu"ity when theBoard begins its deriberations on the proposed ordlnance on Novemb er 3,2009.

FACTS

ANALYSIS

The Act prohibits a "public official" from "making," "participating in making,, or usingtheir official position to^"influe_nce" a governmental decislon in which the official has a financialinterest' (section 87100.) To further this goal, the Acr requires that every pruii. officialdisclose all of his or her economic interests which could foreseeably be affected by the exerciseof the official's duties. (Sections g1002(c) and g7200-g7313.)
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Generally, public officials, such as employees of state or local govemmental agencies,members of boards or commissions, or const ltanis of a governmental agency, must disclose theirfinancial interests in accordance with a conflict of intereit 
_code 

developed by the controllinggovernmental agency.2 lsections 87300 - 87313.) A conflict of interest code is adopted by anagency to designate positions within the agency that make or participate in making govemmentaldecisions which may have a foreseeabte and material effect on any economic interest. (Section87302'\ The conflict of interest code requires the occupant of a designut"Jpo.ition to discloseinvestments, interests in real property, sources of income and busineis poritiors which may bematerially affected by his or her decision-making on behalf of the ug"nly- 1s."tion g7302.)

Regulation 18730 provides guidance on those positions that must be included in aconflict of interest code. For purposes of Section g7100, Regulation 1g730(b)(z) specifies thatpersons designated in an agency's conflict of interest code in-clud" prrrorrr-*ho make orparticipate in making govemmental decisions which may foreseeably have a ,nu,.riuirff 
", 

ontheir economic interests:

"No public official at any level of state or local govemment shall make,
participate in making or in any way attempt to uie his official position-io
influence a governmental decision in which he knows or has reason to
know he has a financial interest." (Section g7100.)

Persons designated in the conflict of interest code are "designated employee[s],,, a termthat includes any "officer, employee, member, or consultant of an u"g"""y,;;tose positioninvolves making or participating in making decisions that may have a foreseeable and materialeffect on any economic interest. (Section szotg(.), Regulation 1g701(a).) ..n"ri!rlrJ'-"-^
employees" are "public officials,'under Section gZO4g.-

To determine whether a public official "makes" a govemmental decision, we are guidedby Regulation 18702.1, which provides in pertinent part:
"(a) A public official "makes a governmentar decision,,'except as
provided in 2 cal. code Regs. section rg7o2.4,when ihe offi.iul, acting
within the authority of his or her office or position:

(1) Votes on a matter;
(2) Appoints a person;
(3) Obligates or corlmits his or her agency to any course of action;
(4) Enters into any contractual agreement on behalf of his or her

agency;
(5) Determines not to act, within the meaning of subdivisions

(a)(t)' (a)(2), (aX3), or (a)(4), above, unless such d#rmination is made
because of his or her financial interest.',

r Though not strictly relevant here, it is well to bear in mind that public officials listed in Section g7200 arereQuired to disclose their flnancial interests regardless of whether ,tr"y o.. risted in their agency.s conlict of interest
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similarly' Regulation 18702.2 specifies when a public official "participates,, in making agovernmental decision, as follows:

"A public official_"participates in T*lng a governmental decision,,'except asprovided in Title 2, California Code of R-egu'iations, section lg7o2.4,when, actingwithin the authority of his or her position, ihe officiar:
(a) Negotiates, without significant substantive review, with agovemmental entity or private person regarding a govemmental decisionreferenced in Title 2, Califomia Code of-Regutitions, section lg70l(a)(2XA); or(b) Advises or makes recommendations to the decisionmaker eitherdirectly or without significant intervening substantive review, bti(l) conducting research or-making any investigation which requires theexercise of judgment on the part of ttre orliciai and thJpurpose of *r,iir, i, ,oinfluence a governmental decision referenced in Title 2, Califomia code ofRegulations, section lgTOl(a)(Z)(A); or

(2) preparing or presenting anyreport, analysis, or opinion, orally, or inwriting, which requires the exercis" oi;utg-.rt o., the part of the official and thepurpose of which is to influence a govemmental decision referenced in title 2,California Code of Regulations, seltion I g7 O I (, a)iZXA).,,

A public official is also prohibited from using or attempting to use his or her officialposition to influence a govemmental decision, as the"se activitiis aie defined at Regulation18701.3(a):

"(a) with regard to a governmental decision which is within or before anofficial's agencyor an agency appointed by or suuiect to the budgetary
control of his or her a_gency, theofficial is attempting to use his or herofficial position to influence the decision ir, ro, tie purpor" of influencing
the decision, thg official contacts, or appears before, or otherwise attemptsto influence, any member, officer, 

",,pr,oye" 
or consurtant of the 

"g";;y.Attempts to influence incrude, but are noi rimited to, appearances orcontacts by the official on behalf of a business entity, client, or customer.,,
The term "designated employee" does not, however, include an unsalaried ,.member,, ofany board or commission that tt*"t a solely advisory fi,nl,iiror. (see Section g2019(bXl).)

Regulation I 870 I (aX I ) furrher specifies that:

"'Member' shall include, but not be limited to, salaried or unsalaried members ofcommittees' boards or commissions with decisionmaking authority. A committee,board or commission possesses decisionmaking authority whenever:(A) It may make a final governmental decisiJn;
(B) It may compel a governmental decision; or it may prevent a governmentaldecision either by reason of an exclusive power ,o iri,iot. the decilion o,. uyreason of a veto that may not be overriddin; or
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(c) It makes substantive recommendations that are, and over an extended periodof time have been, regularly approved without significant amendment ormodification by another puulic ofricial or gor"*L.ntar agency.,,

Because the power to make, compel, or prevent a decision to adopt the ordinance inquestion rests with the Board-of superviiors, the Task Force cannot be said to havedecisionmaking authority under Regulation iSZOituxl)(Ol o. tr).
The Task Force does have the.authority to make "substantive recommendations,, withinthe meaning of Regulation 1870l(a)it)(c), recommendations associated with the draft ordinanceit will'submit to the.Bou4 o-f supervisors for its consideration- However, the plain language ofRegulation 1870r(a)(l)(c) further requires that we assess the impact of these"recommendations" by considering the extent to which the Task Force,s recommendations havebeen accepted "over-an extended p-eriod of timel' il;; iur,. wrr"n the recommendations of anominally "advisory" body can be shown to have haa a'significant impact on the ultimateoutcome of another body's prior governmental decisions, it ut ..uarir"i;;;,rt 

will beconsidered to possess de facto decisionmaking authoriiv,'ryg not a purely advisory body whosemembers are exempt from the Act's disclosui 
""d 

di;il;ification provisions. (In re Rotman(1987) l0 FPPC Ops. l.) 'rrvsrrv, vruvrsrurrs'

Because the Task Force is a body-recently created for sole purpose of providing theBoard of supervisors with a proposed oidirror.r, the Task Force not only has no power to pass orcompel passage of its proposal, ihere is no "track r;.o;;;';; support a finding that the Task Forceis a body that in reality possesses de faclgdecisionmakingauthority. we must conclude,

*"r,Tl"rt:;itri 
is no basis for a finding that trre rast"porce is anythirrg oit., than a purely

A member of a purely advisory body, Iike Dr. Faoro, is not a ..public official,, subject tothe Act's conflict of interest rules. The puuiic 
"o*.*rry-generated during the drafting processsupports - rather than argues against - tt i. conclusion, ri""! it appears rite-ryirrut the Board ofSupervisors will consider th-e pioposed ordinance in the face of substantial public opposition,suggesting that the Board of supervisors will reach its decision independently from therecommendations of the Task Force.

If you have other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Scott Hallabrin
General Counsel

LTW:jgl

fulNry
By: Lawrence T. Woodlock

Senior Counsel, Legal Division


